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THE CODE OF CIVIL PKu^ 

BY 

D. F. MULLA, M.A., ll.b. 

6th EDITION, 

Price Rs. 11 

“ f! t\ iindotibtedLy superior to any other exisiifig Edition- of the 
Code. All recent decisions are cited, aixl the work jg not eucuini>ered 
by obsolete^ authorities .” — Quarterly Revteiv. 

, “Tb Be Briei 7 seems Bareftor the purpose ot' up-to-date .^ow-' 
ledge of the Law of Civil Court practice in India to hit upon a work 
■ b|tter suited, within the same handy size, than Mr. Mulla’s Edition of 
the Code .” — Bombay Law Reporter. 


PRUNCrPLES 

OF 

HINDU LAW 

BY 

D. F. MULLA, ix.b. 

jmt EDITION ( 1915) 

Price Rs. 6; 

The object of the present work is to state in a clear apj concise form the 
principles of Hindu Law as established by judicial decisions. ’ xhe principles are 
stated in the form of numbered sections and they have been el)ici(jgted wherever it 
was thought necessary, by apt illustrations drawn from decidaj cases. In fact the 
present work has been written on the lines of the author’s ‘‘Principles of Alaho- 
medan Law.'’ Two new chapters have been added, one on flu. of 'Daindupat 

and the other on Benami Transactions. 


N.- M. TRIPATHI -.Co., BOiVfBAY. 



PREFACE TO THE THIRD EDITION 


T!I£ present edition hns been thorou!;lily revised and the decisions have been brought 
up to the end of 1917. 

Since the publication of tlie last edition several amendments liave been mode in 
the body of tho Code. Further, many now Ruloa have boon framed by the High Courts 
of Calcutta, Bombay, Madras and Allahabad and by tho Chief Courts of tho Punjab 
and Lower Burma under section 122 of tlio Code. Those are to be read as port of tho 
Code in the particular province for which they are made, and they are set out in Appen- 
dices I to V, except the Itules made by the Chief Court of flower Burma. These 
rules have boon brought down to the i-rnl of 1917. T have to express my (jpep obliga- 
tions to tho ftegistrars of tho said Combs for tho .assistance kindly rendered to meby 
furiiisliing mo with copies of the mid^llules and complete information in eonnoction 
n ith them. 

There are in all eight Appendices to the First Kclieclule, alt oontaiiiiDg forms. From 
these I havo selected about 25 forms which I thought were important for students. 

For tho guidance of students 1 have proisu'ed a .Summary of the Code of Civil Pro- 
ecdure in the form of Lootures, aiuljoalled it •* Tho Key to Indian Practice.” Li those 
L-ictures I have followed tho course of an onlinary suit from the moment tho plaint 
i - presented until an appeal is pi'efermd to the Privy Coimoil. Tlie prino of “ Tho Key ” 
IB Ro. 1 per copy. 

It is, indeed, with great roluctanco that I have inoroBSod tho piibo of the present 
volume. The enormous increase iu^the^cost of printing lendored it inevitable. 

lly thanks ai-e due to Slbr. A. M. Masani, of the Middle Temple, but for whose 
assistance the present edition would not^have been ready by this time. 


B. F. M. 


Gresham BurLDuras, 
SsFLAS-ADE BoAD, FoBTi BoHBAT, 
Janwary, 1918. 




TABLE OF CONTENTS 


TABLE OF CASES Wi.xxiii 

PRBLIMINABY 1-10 

PART L — Suits nr Gehbbaii 11-47 

PART IL — ^ExEOUTioir 48-89 

PART III,— iHcroaNTAi. Peocebdikos 90^91 

PART IV. — Suits nr Partkjular Cases 92-99 

PART V. — Sfeciai. Procbedisgs 100-106 

PART VL SuRPIiEHENTAL PROCEBDIirGS 107-108 

PART Vll. — Appeals 109-122 

PART VIII- — ^Reebrenoe. Review and Revision 123-120 

PART IX. — Special Peovisiok.s Relating to the Chartered High Courts. . 127 

PART X. — Rules 128-132 

PART XL — ^Miscellaneous 133-145 


SCHEDULES. 

The FIRST SCHEDULE. — Rules of Procedure 146-447 

Thu SECOND SCHEDULE.— Arbitration 448-462 

■^rHE THIRD SCHEDULE. — ^Execution op Decrees bv Collector . . 463-470 

The fourth SCHEDULE. — Enaciuenis Amended 471 

The FIFTH SCHEDULE [THIS SCHEDULE IS NOW REPEALED].— 

Enactments repealed . . . . . . . . . . . . . . 471 


APPENDICES. 

APPENDIX I. — Rules made by the High Court of Calcutta . . . . 472 

APPENDIX IL^Rules made by the Hioh Court of Bombay . . . . 473-474 

APPENDIX UL — ^Rules made by the High Court of Allahabad . . 47S-487 

APPENDIX IV. — ^Rules made by the High Court of Madras . . . . 488-515 

APPENDIX V.— Rules made by the Chief Court of the Punjab . . 516-617 


GENERAL INDEX 519-534 




TABLE OF CASES, 


A- 

Abdul V. Matiyaii', 306. 

Abdul V. Muhammad, 291. 

Abdul Aziz v. Appayasami, 313, 

Abdul Aziz v. Xafazuddin, 307. 

Abdul Ghani v. Muhammad, 40$, 

Abdul Hakim t. Hemchandra, 429. 
Abdul Hakim v. Koran Singh, IsS. 
Abdul HosBoin v. Turner, 178, 18.). 
Abdul Kadir v. Dharma, 11. 

Abdul KUadir v. Ahammad, 01. 

Abdul Latecf v. Doutro, 72. 

Abdul Majid v. Jawahir Lai, 4S, 

Ab'dul Hehman v. CasBum, 104. 
Abdullakhan v. Khanmia, 20. 

Abraham v. Donald, 172. 

Aohhaibar v. Tajiasi, 82. 

Achnta v. Achutan, 325. 

Adams v. Groat North of Sootkud 
Hy. Co., 456. 

Adamson v. Aiumugani, 151. 
Administrator-General r. Aghoio, 312. 
Administrator-General of Bengal r. 

Lalit Mohan Boy, 189. 
Administrator-General v. Fromlnl, 1. 
Afzal T. Akbari, 335. 

Aghore v. Fremcliund, 230, 

Agilul V. Dino Nath, 408. 

Ahmad v. Nihnl-ud-tlin, 22. 

Ahmad Bakhsh v. Lalti. 308. 
Ahmad-ad-ditt r. Sikaadar, 163, 1<U. 
Ahmed v. Abdul Behman, 33. 

Ahmed v, Moidin, 24, 

Ahmed AU y. Abdul Majid, 1 52. 
Ahmedbhoy v. Valloobhoy, 210 
Ainsworth v. Wilding, 144. 

Aiyosamier y. Vonkatachela, 371. 

Aiyavu y. Vollaya, 159. 

Ajodhya Peishad .v. Shoo Pcrshad, 205. 
Ajudhia Prasad v. Badat-ul-Husnin, 449. 
Akbar Khan v. Muhammad, 135, 
Aldridge v. Barrow, 160. 

Ali Ahmad Khan v. Bansidhar, 293. 


Ali Buksh V. Shaikh, 23. 

Ali Kador v. Gobind Dass, 210. 

Alim an v. Hasiba, 120. 

Alimunnissa y. Shama Charan. 20. 
AUhuseii V. Labouchere, 310. 

I 

I Aloo y. Gagubha, 4. 

, Amanat Bihi v. Imdad Husain, 167. 
Amar Chundra v. Guru Prosunno, 261, 
.Vmbalam v. Bartb, 152. 

Ameer Ali v. Inderjcet, 109. 

.Vmir y. Mahadeo, 140. 

.Amir Bcgam v. Badr-ud-din, 454, 465. 
Amir Begam i . Bonk of Upper India, 
303. 

-Amir Hass,m v. Ahmad Ali, 401. 
Amir Uas:»in Khan v. Shoo Boksh Singh, 
125. 

Amir Nath v. Hoy Dhunpnt, 201. 
Ainlook Chand \ . Sarat Chunder, 406. 
Amrilrav v. Baikrishna, 126. 

Ananda Gopal v. Naflor Chandra, 118. 
Anandi Kimwaii y. Ajudhia Nath, 57. 
.Anandibai v. Bajaram, 75. 

Anandrao v. Budra, 212. 

Anangamanjari y. Tripura Sundari, 112. 
Auant V. Nagappa, 262. 

Andanapa v. Bhimrao, 303. 

Andrews v. Salmon, 151. 

Aunaji y. Chundraboi, 72. 

Annamalai y. Murugasa, 34, 38. 
Aimasaiui FiJlni y. Bamakrishna Muda- 
liar, 105. 

Anund Loll v. JuUodbur, 76. 

Appa Bao, In re, 427. 

Appa Bao v. Krishna, 49. 

Appasamy v. Govinen, 134. 

Appaya v. Collector of Vizagapatam, 
.301. 

Appaya y. Padappa, 11, 12. 

Arbutlmot’s Industrials, Ltd., y. Muthn 
Chettiar, 63. 

Ardeshirji y. Kalyan Das, 134. 
Arunachellam y. Arunachellam, 310. 
ArunachoUam v. Haji Sheek Meera, 388. 
Arunmoyi y. Mohendra Nath, 23. 



VIll 


TABLE OF CASES. 


Aiiad All V. Haidar Ali, 75. 

Aagbar v. Haliomed, 21. 

Aslianiilla r. Karoonamoyi, 422. 

Asharfl Lai v. Deputy Commissioiioi of 
Bara Banki, 126. 

Aslifaq Husain v. Gauri Saliai. 206. 
Askootosh Dutt v. Doorga, 51. 

Asbutosh V. Behari Lai, 376. 

Assenoolla v. Abdool, 216. 

Athappa v. Kamakrislma, 307. 
Attorney-General v. Logan, 10(i. 
Attorney-General v. IViight, 100. 

Atul Cliunder v. Lakshman, 16(i. 
Anskootoah v. Tara, 109. 

Australian Steam Nav. Co. v. Smith 
and Sons, 145, 182. 

Avala V. Euppu, 24. 

Aranasi v. Kaohammal, 24. 

Ayahiunessa v. EuUu. 104. 

Ayscough V. Bullar, 154. 

Ayyavayyar v. Virasami, 73, 7.7. 

Azizon V. Matuk Lai, 264. 


B 

Bababhat v. Harharbkat , 39. 

Babaji v. Collector of Salt Kevenue, 400. 
Babajirao v. Luxmandas, 22. 

Baohoban Lai t. Banarsi Das, 198. 
Baohchu t. Secretary of State, 9.3. 
Badri Das v, Inayat Khan, 370. 

Badri Narain v. Jai Kishen, 56. 

Bagal Chunder v. Bameshur, 297. 

Bagot V. Easton, 190. 

Bai Atrani v. Dcopsing, 124. 

Bai Divali v. Hiralal, 350. 

Bai Kali v. Alarakh, 228. 

Bai Kashibai v. Shivapa. 330. 

Bai] Hath v. Fadmanand, 20. 

Baijnath v. Baghunath, 308. 

Baijulal v. Bulaklal, 147. 

Baikanta Hath v. Sita Nath, 134. 
Bairagulu v. Bap 2 )anna, 354. 

Baisnab v. Bank of Bengal, 345. 

Bala V. Seetharama, 458. 

Balaji v. Gangadhar, 178. 

Balaii v. Bamchandra. 39G. 


Balak v. Kausil, 408. 

Balamba v. Krishnayya, 73. 

Balambhat v. Narayanbhat, 21. 
Balamoney v. Bamosami, 213. 

Baldeo v. Bir Gir, 152. 

Balkishen v. Kishan Lai, 19. 

Balkriehna x. Bapn, 2. 

Ballu Bam v. Baghubar, 77. 

Balmcr Lawrie & Co. v. Jadunath. 88. 
Baluram v. Bai Ponnabai, 174. 

Balvant v. Babaji, 314. 

Balvantrav v. Sadmdin, 139. 

Banarsi Das v. Maharani, 262, 263. 
Banarsi Prasad v. Kashi Krishna, 121, 
418. 

Bandcy v. Bomcsh, 27. 

Bandi v. Madalpalli. 409. 

Bank of England v. Vagliano. 1. 

Barker v. Purvis, 144. 

Basangowda v. Churohigirigowda, 143. 
Basanta Coomar v. Kumudini, 21S. 
Basawa v. Kalkapa, 113. 

Baser v. Fade, 406. 

Batuk Nath r. Munni Dei, 48. 

Batul Kunwar v. Munni Lai, 157. 

Beard V. Samuel, 74. 

Beckett v. Stiles, 46. 

Beddow v. Beddow, 395. 

Bedford v. Ellis, 147. 

Behari Lai v. Habiba Bibi, 216. 

BehSii Lai v. Mangolanath, 429. 

Bonbow V. Low, 207. 

Beni Madho v. Indar Saliai, 1 9. 

Beni Fershad v. Dudhnath, 6. 

Beni Prasad v. Eamam, 373. 

Beni Kam v. Nanhu Mai, 27. 

Benjamin t. Storr, 102. 

Bennetts & Co. v. MelUvraith & Co. 
151. 

Bontlcy v. Black, 185. 

Bcrcslord v. Bamsnbba, 348. 

Bhagat t. Debi, 229. 

Bhagu V. Bawasheb, 61. 

Bhagutti V. Parmeshar, 190. 

Bhagvandas v. Abdul Hussain, 282. 
Bhagvandas v. Hathibhai, 74. 

Bhagwan v. Baton, 266. 

Bhagvran v. Ummat-ul-Hasnain, 139. 
Bhagwati v. Bonwari Lai, 67. 
Bhaishanker v. Morarji, 26. 

Bharat v. Bameshwar, 197. 



TABLE OP CASES. 


IX 


Bliikari v. Surja Sloni, 308. 

Bhikumber v. Bechaiam, 1 4. 

Bhim V. Sarwan, 303> 308. 

Bhiwan v. Dovokand, 353. 

Bhoj Singh v. Maha Koon'w pi . 3('3. 
Bhola Nath v. ICishori, 74. 

Bhola Nath v. Muhammad Sadiq. -7. 
Bhomshetti v. Umabai, 109. 

Bhoyrub v. Madhiib Chundor, 73. 74. 
Bhubaneswaxi -v. NiVcomul, 40. 

Bhugwan Uas v. Nilkanta, 322. 
Bhugnanbutti v. Forbes, 24. 

Biiup Indar v. Bijai, 240. 

Bhupati V. Surendra, 382. 

Bhura Mai v. Har Mishan, 20.7. 

Bhnwan Singh v. Narotani Singh. Kil. 
Bilas Kunwav v. Bcara). 212. 

Binda Prasad v. BashulMr, 42b. 

Binodini v. Kala Chand. 332. 

Bipin Bchari JOlra v. Jatmdvan.illt. 
308. 

Birj Mohan v. Rai Ciiia Nath, 307. 

Bira Mahta v. Shyama Ciiurn. .34. 
Bisbambar v. Imdad Ali. 74. 

Bishar Pial V. (rhazi-ud-Din. 81. 

Biahen Chand v. Nadir Hoosoin. 72. 
Bishebhar Das v. Ambika, 387. 

Bishnu Priya v. Bhab.i Simdari. 20. 
Bishoka v. Anunti, 44(1 
Bishonath v. Huro, 23. 

Bodh Sing v. Gunesli Ohunder. 81. 82. 
Bombay and Barod.i Railwny < 'o. \ . 

Sassoon, 99. 

Bombay Burm.ali 'I'radiiig ('(uporatioii 
V. Dorabji, 118. 

Bombay Cotton Mia. Co. v. MotiKd 
Shivlal, 398. 

Bonommali v, Jhosunno. 293. 

Bostock V. Ramsey Urban Distiict 
Council, 46. 

Bowles V. Bowlcss. 4. 

Brahmomoyi Dasi v. Andi Si, 192. 
Brajaabala v. Gurudas, 315. 

Brijbasi Lai v. Salig Ram, 428. 

Brij Mohan v. Bal Uma Nath, 310. 
British Association of Glass Bottle Mfgrn. 
V. Nettleford, 312, 

British Land Association v. Poster, 
182. 

Brojendra v. Budge Budge Juto Mill 
Co., 198. 


Brooking v. Maudslay, 182. 

Budree Das v. Chooni Lol, 103, 104, 105 
Budruddin Sahib t. Abdul Raliim, 58. 
Buhuns V. Lalla Buhoorec, 81. 

Bullock V. London General Omnibus Co.. 
148. 

Bnnwari Lall v. Dnip Nath, 47. 

Burla V. Kalapalli, 458. 

Buzloor Rnherm v. ShnmBoannissa, 157. 


c 


Cargill V. Bower, 190. 

Carvalho v. Nm'bibi, 45. 

C'asporz v. Kishoii Lai, 408. 

Cecil Gray V. Thr Cantonment Commit., 
tee of Poona. 94. 

Chajju V. Umrao, 21. 

Chand Kour v. Partab Singh, 24. 38, 204. 
Chandidat v. Paclmanand, 395. 
Chandra Kishoro v. Prasanua Kumari, 
189. 

( 'handramohan v. Bistvamhhar, 318. 
Chandulal v. An ad bin Ulmar, 98. 
Cliandulal v. Jeshangbhai, 141. 
Chanmalsvraini v. Gangadharappn, 3. 

( 'hatha pjian v. Pydel, 144. 

Chattarm.al v. Thakure, 370. 

Chattarp.il v. Baja Bam. 359. 

Cheda lal v. Badulla, 408. 

< 'hedi Lai v. Kuarji, 386. 

Chenbasapa v. Lakshman, 126. 

('henna Bcddi v. Feddaobi Boddi. 428. 
Chennappa v. Raghunatlia, 198. 

Cbennn v. Krishnan, 152. 

ChesBum & Sons v. Gordon, 144. 
Chbaganlal v. The Collector of Kaira, 94. 
Chbotalal v. Nabibhai, 88. 

Chidambara v. Bamasami, 162 (5 Mad. 
161). 

Chidambara i . Ramasamy, 292. 
riiidambara v. Tbimmani, 14. 

Chiddu V. Durga, 21. 

Chintaman v. Chintamon, 55. 

Chintaman v. Madhavrav, 33. 

Chintaman v. Bamohandra. 23. 

Chiranji v. Kundan. 204. 



X 


TABLE OF CASES. 


Chisholm v. Gojjal Chondoi, 108. 
Chotalal v. Mauofaar, 103. 

Cbndasama v. Partapsang, 151. 

Chimdi Butt v. Fudmaaimd, 117. 
Chnndra !Nath v. Barroda, 3f75. 

Chiini Lai v. Bamkishen, 152. 

Chmmi Lai v. Jugal Kishoie, 8C. 

Chunnu Batt v. Baba Nandan, 13. 
Claiapede t. Commercial 1111100 Ahb ^ 
tion, 182. 

C3ark v, MuUick, 1 73. 

Clark T. Wray, 185. 

Clegg V. Howland, 348. 

CoUactor of Ahmedabad v. Lavji, 139. 
CoUeotor of Monghyr t. Hordai Na'.un, 
147. 

CoUeotor of Batnagiri v. Janardan, 363. 
CoUectOT of Shahjahanpur v. Snrjan, 260. 
Compania Sanainena v. Houlder BrotheT^• 
& Co., 148. 

Cooke 7 . Coal Co., 203. 

Cowaeji v. Kisandas, 26. 

Cropper v. Smith, 182. 

Carsetji v, W. Crowder, 454. 


D 


Bahyabhai v. Bapalal, 63. 

Daji V. Bhirajram, 350. 

Baji V. Sakharam, 411. 

Bakeshur v. Hewat, 350. 

Dakhina t. Saroda, 245. 

Balgleish v. Bamodar, 120. 

BaUchand v. Bai Shivkor, 260. 

Bamodar T. Ishvar, 77. 

Bamodar t. Fanalal, 386. 

Jlamodar 7 . Vinayak, 370. 

Oamodara 7 . Eittappa, 137, 424. 
Bampanaboyina 7 . Addalal, 158- 
Bandekar 7. Bandekar, 460. 

Barres Haji Mahomed 7 . Jainudin. 103. 
Basondhay 7. Muhammad, 105. 

Basrath Kai 7 . Sheo Bin, 1 25. 
Battatiaya 7 . Mahadaji, 65. 

Baulat Singh 7. Jugal Kishoro, 54 , 84. 
iJavis V. Hymn & Co., 280. 

D.iviK & Son 7. Morrifi, 342. 


Dawan Singh 7. Mahip Singh, 14. 
Dayaram 7. Go7ardhanda8, 291. 

B’Cruz 7 . B’Sil7a, 103. 

Do Bcmales v. New York Herald, 347. 

Be Sil7a 7. Be SU7a, 121. 

Bo Souza 7. Pestanji, 111. 

Bebi Chum 7 . Bipra, 450. 

Bobi Bas v. Ejaz Hussain, 124. 

Beep Narain 7. Bietert, 4. 

Belbi Bank 7. Tlnnovonanted Service 
Bank, 88. 

Bcljan 7 . Homanta, 204. 

Bono Bandhu 7 . Hard, 254. 

Bcputy Commissioner of ELheri 7 . Klum- 
jan Singh, 20. 

Bo7achand 7 . Hiraohand, 111, 

Bovare 7 . Vaikant, 74. 

BeTi Fracad 7 . Lewis, 73, 75. 

Bevidas 7 . Pirjada Bogam, 193. 

Blian Knnwar v. Mahtab Singh, 54. 
Bhani Ram 7 . Luchmeswar, 55. 
Bharmaji v. Qurra7, 353. 

Bharmaraja 7 . Srini7aBa, 373. 

Bhirajial 7 . Hormusji, 201. 

Bhondo 7 . Bhikaji, 366. 

Bhonkal 7 . Phakkar, 60. 

Bhoroiioy 7 . Hadha, 393. 

Dhunjisha v. Fforde, 38. 

Dhuttaloor 7, Paidigantam, 400. 

Dick V. Bhunji, 227. 

Oildar All Khan 7 . Bhuwom Sahui 
Singh, 47. 

Binabandhu 7 . Cbintamoni, 460. 
Binabandhu 7 . Mashuda, 370. 

Bino Nath 7 . Pratop Chandra, 13. 
Binobundhu 7 . Jogmaya, 78. 

Binsha Petit 7 , Jamsetji, 104. 

BKvalibai 7 . Sadashi7daB, 425. 

Bobson 7 . Bengal Spg. and W7g. Co., 
38. ' 

Dodhu 7 . MadhaTxao, 114. 

Bohorty 7 . Allman, 389. 

Boorga Chum 7. NittokaUy, 358. 

Boorga Boss 7 . Bamanauth Chowdry, 

120 . 

Boorga Fershad 7, Boorga Konwary, 
20, 23. 

Borah Ally 7 . Executors of Ehajah 
Moheeooddeon, 312. 

Borasami 7 . Annasami, 139. 

Borasamy 7. Muthnsamy, 148. 



TABLE OP CASES. 


XI 


J/oiaswami t. Thungasami, 364. 

Boat Muhammad v, Mani Ham, 3G2. 
X)uja Earain v. Socrotaiy of State, 02. 
Boyal v. Amritlal, 312. 

Drincqhior v. Wood, 147. 

Buhehma, Bo, 237. 

Bular Chand v. Balaratn Bas. 34.1. 
Bulari T. Vallabdaa, 369. 

Bulichand v. Bamhiahen, 204. 

Bulla V. Shih Lai, OS. 

Bungar v. Jai Bam, 245. 

Bunne v. Kumar Chandra, 305. 

Burga Charan v. Kali Fraaanna, 7G. 
Durga Chowdhrani v. Jewahir Singli. 
112 . 

Burga Baa v. Bewraj, 260. 

Burga Bihal Baa v. Anoraji, 140. 
Burga Kunwar v. Balwant, 29S. 

Bwar Bux v. Patik, 6, 66, 262. 

Bwarka Baa v, Akhay Singh, IS. 
Bwarka Baaa v. Giriah Chunder, 32S 
Bwarkanath v. Madhavrav, 367. 
Bwarkanath v, Bamohand, 21. 
Bwarkanath v. Taiini Sankar, 76, 8(1. 


B 

E. V. E., 144. 

Eaat India By. Co. v. Chaugai, 112. 
Ebji T. Graham & Co., 88. 
Ebrahimbhai v. Pulfaai, 152. 

Ecklin y. Little, 186. 

Edevain r. Cohen, 183. 

Edulji V. Vullebhoy, 166. 

Eknath v. Banoji, 325. 

Ellis V. Manchester Carriage Co., 1 1,4. 
Ellia y. Wadeaon, 286, 342. 

Emperor v. Chimanlal, 2, 331. 
Emritloll v. Kidd, 34. 

Enat Mondul y. Baloram, 125. 
Endooii y, Yenkataohainulu, 261. 
Eahenohunder y. Shamachurn, 225. 
Esmaii y. Jan Mahomed, 203. 

F 

Pakhr-ud-din v. Ghafur-ud-din, 205. 
Pakirchand v. Naginchand. 21. 


Pateh Chand y. Kishan Kunwar, 113. 
Patmabai v. Aishabai, 236. 

Fatmabai y. Bosabhoy, 367. 

Fatmabai y. Sonbai, 109. 

Fatteh Singh y. Lachmi, 26. 

Fazl Karim v. Mania Baksh, 112. 

Fazlnr Bahiin v. Bwarka Nath, 37. 
Fennessy v. Bay and Martin, 46. 
Fernandez v. Bodrigues, 152. 
Fernandez v. Wray, 34. 

Field V. G. N. By. & Co., 47. 

Fink y. Corporation of Calcutta, 305. 
Fisher v. Owen, 210. 

Forbes v. Ammeerunnisaa Begum, 116. 
Forester y. Secretary of State, 49, 139. 
Frankenburg v. Great Horseless Car- 
liago Co., 147, 148, 160. 

Fray v. Vonles, 0. 

Futtoh N.vrain y. Chundrabati, 61. 


Q 


Gsdigeya v. Basaya, 13. 

Gabar y. Kasi, 58. 

Gajapathi y. Vasudeva, 398. 

Galstaun y. Woomes Chandra, 68. 
Ganapati y. Bharati, 12. 

Ganasham v. Kashiram, 264. 

Gandi y. Furamsotti, 5. 

Ganesh y. Gopal, 299. 

Ganosh v. Jewadh, 162. 

Ganesh y. Khairati, 324. 

Ganosh v. Furshottam, 143, 312. 
Ganesh y. Shiva, 88. 

Ganosh y. Vithol, 306. 

Ganesh Bow y. Tuliaram Bow, 353. 
Ganga Charan y. Shashi Bhushon, 125. 
Ganga Bas y. Yakub Ali, 66, 261. 
Ganga Prasad y. Ganga Bakhsh, 469. 
Ganga Sahai y. Lokraj, 464. 
Gangathara v. Bathabi, 309. 

Ganoda Sundari y. Nalini, 93. 

Ganpat y. Collector of Kanoia, 362. 
Ganpat y. Jivon, 429. 

Gann Singh y. Jangi Lai, 386. 



XU 


TABLE OP CASES. 


Garden Beach Spg. & Wg. Co. v. Secre- 
tary of State, 411. 

Gatti Lai t. Bir Bahadur, S8. 

Gayanoda v. Butto Kristo, 362. 
Geereeballa v. Chunder Kunt, 1S2. 
GeSert v. Buckchand, 40. 

Genapathy v. Chenga, 253. 

Gendo t. Nihal Kiintrar, 2S5. 

Genu T. Sakharain, 298. 

Ghalehhai v. Uderam, 105. 

Ghanasham v. Lai Singh, 427. 
Ghanshyam v. Gohinda, 396. 
Ghazi-ud-din v. Bishan Dial. 81. 

Ghela v. Sankalchand, 25. 

Ghelahai v. Hargowan, 13. 

Ghulam v. Dtvarka Prasad, 124. 

Ghulam Khan v. Muhammad Ha»saii. 
456. 

Ghuznavi v. Allahabad Bank, 409. 
Girdhar-v. Ganpat, 111. 

Glrdhar v. Kassigar, 38. 

Girdharcc Lall v. Kontoo Lall, 80. 
Girdhari Singh v. Hardee Narain, 307. 
Girdhariji v. Bomanlalji, 110. 

Girish Chundra v. Apurba, 2. 

Girja Shankar v. Gopalji, 241. 

Giyana v. Kandusami, 104. 

Gledhill v. Hunter, 162. 

Gnanasambanda Pandara Sannadlii -v- 
Yelu Pandaram, 72. 

Gobind v. Afzul, 204. 

Gobinda Chundra v. IhvarUa Nath, 327. 
Goculdae v. Ganeshlal. 1 70. 

Gokulsing y. Kisansing, 58. 

Gomatham v. Komandur. 55. 

Goodhart v. Hyott, 40. 

Gopal V. Joharimal, 289. 

Gopal V. Solomon, 427. 

Gopal y. Vishnu, 192. 

Gopal Chunder v. Gnnamoni Oasi, 266. 
267. 

Gopal Dei v. Kanno Dei, 103. 

Gopala Bow v. Maria Susaya, 203. 
Gopee Lai v. Chundraolee, 184. 

Gopeo Nath v. Luchmeeput, 308. 

Gopi Mohan v. Doybaki, 35. 

Gopi Narain v. Bansidhar, 374. 
Gopilalv. Agatsingji, 351. 

Gorakh y. Vithol, 125. 

Goswami y. Goyardhanlalji, 34. 
Gourraony y. Abdul, 119. 


Gout Sundar v. Hem Chunder. 261. 
Gourley v. Pimsoll, 210. 

Goyind v. Dhondbaray, 24. 

Goyind y. Venkata, 275. 

Govinda v. Lala Kishnu, 81, 

Goyinda y. Voeran, 373. 

Gowri Koer y. Audh Koor, 20. 

Grant y. Anderson & Co., 344. 

Grant y. Subramaniam, 88. 

Great N.-IV. Central By. Co. v, Gharlr- 
hois, 26. 

Grecschundar v. Collins, 34. 

Grish Chunder y. Shohi Shikharesw.'i.r. 

49, 245, 246, (27. Cal. 951). 

Guddappa v. Tirkappa, 19. 

Gulam Hussein y. Mahamadalli, 370. 
Gulam Khan y. Muhammad, 448, 456. 
459. 

Gnlba y. Basonta, 152. 

Gulzari Lai v. Madho Bara, 56. 

Gunga Das, In the matter of, 360. 

Gunga Narain y. Tillukram, 178, 206. 
Gungax»'cshad y. Gopal Singh, 80. 

Gunga Prosad y. Brojo Nath Das, 139. 
Guimaji v. Makanji, 182. 

Giinpat y. Bajun Koer, 391. 

Gur Prasad y. Bam Lai, 66. 

Gurdeo Singh y. Chandrikah Singh, 2 L. 
Gurdyal Singh v. Baja of Paridkot, 29. 
Gursami y. Samurti, 150. 

Gursangaya y. Tamana, 13. 
Gururajammah y. Venkatakrishnama. 
19. 

I ( iyamonee v. Badha, 262. 


H 


Habibul-Bahman y. Bam Sahai, 69. 
Hafizaboo y. Mahomed, 163, 164. 

Haji Bibi v. Sultan Mahomed Khan, 237. 
Haji Musa y. Funnanond, 29. 

Haji Umar v. Gustadji, 41. 

Hajon y. Bur Singh, 96. 

Hajrat y. Voliuhiissa, 2. 

Hale y. Hale, 396. 

Halimbhai y. Shanker, 450. 



TABLE OF CASES. 


Sill 


Haller v. Worman, 6, 

Hamiduddin v. Keddar Eatli, 370. 

Hamilton v. The Land Slortgago Bank 
of India, 184. 

Hanifa Bai v. Haji Siddick, 417. 

Hanmant v. Subbaljhat, 23o. 

Hansraj v. Sundar Lai, 45C. I 

Hanuman v. Hanuman, lo7. 

Hanuman v. Jadu, S3. 

Hanuman v. Muhammad, 330. 

Hanumayya v. Vcnkataaubbayya, 390. 
Harai v. Faizlur, 306. 

Harakhlibai v. Jamnabai. 327. 

Harbans Lai v. Xundan Lai, 310. 
Harchand v. Lai Bahadur. 33. 

Hardwari Lai v. Salamat-ul-Lah. 307. 
Hargowan v. Mulji, 22. 

Hari v. Bhubancswari, 330. 

Harx V. Nara.singrao, 256. 

Hari Mohan v. Baburali, 275. 

Haridaa v. Baroda Kishore, 73, 73. 
Harihar Xanta v. Rama Fandu, 306. 
Hariram v. Lalbai, 23. 

Harish Chandra v, Chandpoic Co., 63. 
322, 323. 

Harishankar v. Xaran, 291. 

Harjivan v. Shivram, 275. 

Harnam v. Muhammad, 54. 

Harris v. Beauchamp Bi'os., 342, 395. 
Harris v. Warre, 180. 

Hart V. Tara Prasaima Mukhcrji, 89. 
Hasoon Arra v. Jawadoonissa, 86. 
Hassonbhoy v. Cowasji, 216. 

Hat Singh v. Xika Ram, 142. 

Hay T. Bam Chandar, 74. 

Hazarimal v. Namdev, 299. 

Heap V. Marris, 182. 

Hemanta v. Brojondro, 112. 

Hemendro v. Bajendrolall, 150. 

Hennesey v. Wright, 210. 

Hindustan Assurance, Ltd. v, Rai 
Mulzaj, 143. 

Hingal Lai v. Mansa Ram, 6. 

Hingu Lai v. Baldeo Ram, 155. 

Hira Lai v. Panneshar, 66. 

HiTjibhai v. Jamsetji, 118. 

Hodgkinaon vj Feiuie, 456 
Holmes V. Millage, 64, 395. 

Hoosein All v. Abidali, 331. 

Huddersfield Banking Co. v. Lister, 
26, 109. 


Hughes V. Pump House Hotel Co., 154. 
Hukum Chand v. Xamalanand, 143. 
Huree Bass v. Meer Moazzum, 333. 
Hurpuishad v. Sheo Byal, 411. 

Hurrish Cliundcr v. Kali Simderi, 260. 
Hutto v. Surut, 49. 

Hurro Chxmdor v. Shoorodhonee, 138. 
Husaini Begum v. Collector of MuzafFar- 
nagar, 427. 

Huscin V. Saji, 51. 


I 


Ibrahim \. Mohsin, 456. 

Ibrahim v. Ramjadu, 315. 
rdo. In Re, 344. 

Imam-un-nissa v. Liakhat Hussain, 267. 
Imperial Pressing Co. v. BritiBh Crown 
Assurance Corporation, 343. 
lader Xumari v. JaSpal Kumari, 421. 
Indxir Chandcr v. Badha Kishore, 398. 
Indur Subbarami t. Kandadai, 449. 
Intu Mcah \ . Barbaksh, 175. 

Irangowda v. Seshapa, 398. 

Irawa v. Satyappa, 25. 

Is ban Chuiider v. AshanooUah, 401. 
Ishan Chunder v. Beni Hadhub, 66. 
Ishan Cliundcr v. Bameswar, 161. 
Isherdas v. Kcsheb Beo, 449. 

Ismailji v. Macleod, 126. 
israil V. Shaniser, 389. 

Iswar Chundra v. Haris Chundra, 254. 


J 


Jadu V. Bhubotaran, 220. 

Jadunath t. Bnplal, 81. 

Jofri Begam t. Syed AU Baza, 465. 
Jagonnath v. Aksli, 12. 
Jagannathdas y. Bamdas, 6. 
Jagapati y. Ekamboro, 6. ' 



XIV 


TABLE OF CASES. 


Jagomath V. Hanuman, 411. 

Jagamath v. Kamta Prasad, 142. 

Jagat Chundor v. Iswar Chundor, 284. 
Jagat Tarmi Dasl v. Kaba Gopal, 395. 
Jagendra Chandra Sen. v. Wazidannit.a, 
143. 

Jaggor Nath v. Jokhu, 248. 

Jaggeswar Dutt v. Bhnbau, 3G5. 

.Tagrani v. Euar Durga, 411. 

.Jai Kishan v. Bhola Nath, 248. 

Jaikaran v. Saghunath, 254. 
JaikisEondasB v. Zenahai, 396. 

•Taimangal Deo v. Bed Saran, 21. 
■Tamal-ud-din v. blujtaba Husain, 1(14. 
.lames Bovis v. Turner, 47. 

•Tamna t. Nasib, 4.50, i.")!. 

•Tan Mahomed v. Syod Nurudin, lOti. 
•lanardan v. NiUtauth, 402. 

Jangi Singh 'v. Chandar Mol, 370. 
.Tankibai v. Srinivasa, 164. 

•Tanki Das v. East India Ry., 72. 

.lanson v. Driofontoin Consolidated 
Mines, Ltd., 96. 

.Tasvatsingji v. Soorotary of State, 294. 
•Tatra Mohun v. Aukhil Chandra, 427. 
■lechand v. Aba, 75. 

Johangir v. Secretary of State, 14, 92. 
Jethabhaiv. Chapsey, 11, 13, 143. 
Jogondra v. Price, 94. 

Joggobundhu v. Purnanund, 274. 
Jogodishuri v. Kailash Chandra, 59, 6.7 
Jonardon v. Sambhu Nath, 454. 

Josiam v. Swami, 317. 

Jotindro Nath v. Dwarka Nath, 357. 

Joy Prokash v. Sheo Golam, 448. 
Jugalkishore v. Lakshmandas, 103. 
Jugdeo V. Rajah Singh, 294. 

Juggobundhu v. Ram Chunder, 274. 
Jugoshundho v. Jado, 126. 

Jogul Eissore y. Kartic Chundor, 190. 
Jyoti Prokash r. Jhowmull, 178, 


K 


Kahn v. Ali Mahomed, 287, 395. 
Kaim Ali t. Lakhikant, 62. 


Eaji Ahmed Y. Eaji Mahamad, 229. 
ICalavali y. Chedilal, 352. 

Kala Nisa Y. Harperink, 296. 

Kali Charan Y. Sarat Chunder, 125, 454. 
Kali Eishore y. Bhuson, 220. 

Kali Prasanna y. Panchanan, 325. 

Kali Prosanno Ghose y. Rajani Kant 
455. 

Kalian v. Sadho Lai, 373. 

Kali 3 nigam y. Chokalinga, 30. 

Ealu Y. Vishram, 427. 

Kalyan y. Elamta, 254. 

Ealyanchond y. Sitabai, 23. 

Kamayya y. Papa 3 rya, 326. 

Kameswar y. Rajkumari, 20. 

Kamini v. Ram Nath, 325. 

Kamta v. Parbhu, 409. 

Kanahai Lai y. Kali Din, 273. 

Eanahai Lai y. Suraj ICunwar, 114, 398. 
Eanakammal y. Rangachariar, 409. 
Eanhaij’-a Lai y. Baldeo Prasad, 428. 
Eanhaya Lai y. National Bank of India, 
294. 

Eanti Ram y. Kutubuddin, 365. 

Kapil Deo y. Ram Rikha, 358. 

Kartiok v. Shridhar, 24. 

Kartiok Chandra y. Ashutosh, 58. 
ICaruppan.an y. Srinivasan, 121. 
Karuthan y. Subramanya, 72. 
ICashccshurce y. Greesh Chunder, 73, 75. 
ICashinatha y. Uthumansa, 57. 

Kassim v. JohurmuU, 172. 

Kattayat y. Raman, 67. 

Kattusheri y. Vallotil, 147. 

KaunsiUa v. Chandar Sen, 80. 

KaYBsji Y. Wallace, 34. 

Kaveri Ammall Y. Sastri-Ramier, 20. 
Keoley y. Wakley, 333. 

Kempshall y. Holland, 6. 

Kent Coal Coneessions y. Dnguid, 212. 
Kerakoose y. Berle, 351. 

EeshaY y. Vinayak, 33. 

KeshaYlal y. Bai Giija, 12. 

Kesri Chand y. National Jute Mills Co. 

202 . 

EesBowji IsBur y. 6. 1. P. By. Co,, 4) 1. 
KeYaldas y. Pestonji, 214.' 

Keymer y. VisYanathan, 30. 

Khadaisaheb y. Chotibibi, 159. 
Ehagendra y. Pran Nath, 309. 



Table of cases 


XV 


EJiatija v. Ismail, 35. 

Ehama v. Bhanji, 429. 

KlifiFlit.ra V. Pannham Singh, 38. 
Ehotrapal v. Sayama, 65. 

Khiarajmal T. Diam, 79, SO, 267, .'175. 
376. 

KhuBhalchand v. Nandram, 81. KiO. 
Khushrobhai v. Horinazaha, 62. 

Khwaja Huliammad, in. the matter of, 

120 . 

Kingston v. Corker, 179. 

Kiiami v. Subahat, 412. 

Kieandas v. Kachappa, 182, 180. 

Kishan Kunwar v. Ganga Prasad. 2 1'J. 
Kishan Lai v. Umrao Singh, 376. 
Kishannand v. Pratab Narain, 2 1'). 
Kishorchand v. Madliowji, 198. 

^Ipshore v. Gisborne & Co., t’iii, 262. 
Kishun Lai v. Muhammad, 312. 

Knowles v. Boberts, 182. 

Kodai Singh v. Jaisrl Singh, 248. 

Kondeti v. Nukamma, 31. 

Korban Ally v. Sharoad Proshad. 8. 
Kower Narain v. Sroonath, 6. 

Koyyana v. Doosy, 20, 294. 

Kripanath T. Bam Laksmi, 306. 

Krishan v. Bunwari, IS. 

Krishna v. Protab Chuuder, 22h. 

Krishna t. Saraswatula. .57. 

Krishna Forshad v. Motichand, 117. 308. 
311. 

Kiishnabhupati v. Vikrama, 291. 
Krishnaji v. Gajanan, 33. 

Kriahnama v. Nareeimha, 411. 

Krishnan v. Kannaii, 21. 

Krishnasami t. Banga, 255. 

Krishnasami v, Samaram, 13. 
Kristnasawmy v. Official Assignee of 
Madras, 387. 

Kshirode T. Nahin Chandra, 172, 20.7. 
Kubra Jan v. Bam Bali, 35. 

Kndhai v. Sheo Dayal, 263. 

Kulai Kada t. Viswanatha, 408. 
Kumaretta v. Sabapathy, 55. 

Kunhamed v. Chathu, 311. 

Kuppa V. Borusami, 113. 

Kuppana v. Kumara; 20, 56. 
Kuppuswami t. Zamindar of Kalahasti, 
46. 

Kuruvotappa t. Sirasappa, 327. 


L 


Lachman v. Mohan, 144. 

Lachman Bas v. Abparkash, 450. 
Laehman Lai v. Kanhaya Lai, 113. 
Lachman Prasad 7. Bam Kishan, 241. 
Lachman Singh t. Puna, 113. 

Lachmeswar v. Manowar, 113. 

Ladu V. Babaji, 368. 

Laird v. Briggs, 185. 

Lakhmichand 7. Kachnbai, 143 
Lakshman 7. Babaji, 32. 

Lakshman 7. Morn, 275. 

Lakshman v. Bamcliandra, 24. 
Lakshmishankar 7. Baghumal, 140 
Laksmishankar 7. Vishnuram, 26, 29. 

Lai Behary Singh 7, Habibur Bahman, 
370. 

Lai Kunwar 7. Chiranji Lai, 234. 

Lai Bang Singh 7. BaTaneshwar, 308- 
Lala Bhugwat 7 . Bai Pashupati, 120. 

Lala Bunscedhur v. Koonwar Bindesree, 
309. 

Lala Gann Shankar 7 . Janki Pars had, 
408. 

loilji 7 . Walji, 11. 

Lalta 7 . Kandkisore, 203. 

Langat Singh 7. Janki Koer, 27. 
Latitagar 7 . Bai Suraj, 38. 

Laxmlnarayan 7 . Chimniram, 19.5. 
Iiedgard 7 . Bull, 39, 41. 

Lakha v. Bhauna, 403. 

Lekraj Boy 7 . Kanhya Singh, 119. 

Lillu 7 . Annaji, 23. 

Limba 7. Bama, 13. 

Lloyd 7 . Great Western & Metropolitan 
Bairics Co., Ld., 162. 

Loke Kath 7 . Basarathi, 12. 

Loke Nath 7 . Keshab Bam, 161. 

Lokhee 7 . Kallypuddo, 81. 

London and BlackwaU By. Co. 7. CroBs> 
391. 

London Bank 7 . Hormasji, 4. 

Luchman 7 . Puna, 112. 

Lukhi Narain 7 . Jodn Nath, 112. 
Lukmidas 7 . Purshotam, 150. 

Lukumsey 7 . Faznlla, 160. 

Luxumon 7 . Moroba, 328. 

Lysaght, Ld v. Clark & Co., 342, 346, 



XVl 


TABbE OP CASES. 


M 

Mackintosh r. Gill, 157. 

Macnaghten v. Mahabir Fershad, 310. 
Madan Mohan v. Holloway, 149. 
Madappa v. Jaki, 265. 

Madarshah v. Falaniappa, 307. 
Madgwick v. Wimble, 396. 

Madhavrav v. Gulabbhai, 12.5. 

Madho Das v. Bamji, 73. 

Madho Ram v. Hihal Singh, 369. 

Madho Singh v. Kashi Singh, 113. 
Madhub Lall v. Woopendranarain, 382. 
Madhusudan v. Shankaracharya, 12. 
Madras By. Co. v. Bust, 391. 

Maganlal v. Doshi, 55, 57, 58. 

Magnitam v. Bakubai, 469. 

Magniram v. Dhowtal Boy, 45. 

Mahabir v. Behari Lai, 32. 

Mahabir v. Collector of Allahabad, 427. 
Mahabir v. Dhanukdhahri, 297. 

Mahabir Fershad v. Moheswar Nath. 31 3. 
Mahabir Fershad v. Olpherts, 307. 
Mahadco v, Vasudov, 306. 

Mahadcr v. Janu, 275. 

Mahamad v. Ahmadbhai, 423. 

Mahamed v. Husoin, 152. 

Mahamayya v. Haridas, 307. 

Mahammad v. Bachcho, 311. 

Mahant v. Chudasama, 384. 

Mahant v. Farshotamdas, 324. 

Maha Prasad t. Bamani Molmn, 39. 
Maharaj Narain v. Shashi, 12. 

Mahipati v. Nathu, 324. 

Mahmudar v. Sarat Chundra, 381. 
Mahomed v. Hasin Banu, IDS. 

Mahomed v. Mohini Kanta, 48. 

Mahomed Bukhsh Khan v. Hobsuiiii 
Bibi, 225. 

Mahomed Medhi t. Mohini Kant, 61 . 
Mahomed Mira Bavuthar v. Vijaya 
Baghunadha, 309. 

Mahommed v. Mahommcd, 287. 

Maksud v. Nargis, 157. 

Makund v. Bahori Xjal, 111. 

Malhar y. Narasinha, 105. 

Malkarjun v. Narhari, 80, 267. 
Mallikarjunadu v. Lingamorti, 370. 
Mancharam t. Fakir Chand, 315. 

Mani Mohan v. Ramtaran, 7, 409. 
^lanijan v. Khadom Hossein, 104, 


Maniram Seth v. Seth Bupchaiid, 1 13. 
Manjunath v. Venkatosh, 27. 

Manohar v. Lakhshman, 103, 359. ' 
Manohar Lai v. Jadunath Singh. 3.)2> 
353. 

Markt and Co. v. ICnight Steamship Co., 
152. 

Marriott v. Cliamberlain, 207. 

Mason v. Mogridge, 347. 

Mata V. Beni, 327. 

Mata Din v. Jamna Das, 409. 

Mathappa v. Chollappa, 29. 

Mathewson v. Gobardhan, 56. 

Mathura Mohun v. Akhoy Kumar. 2.7.7. 
Mathura v. Haran, 204. 

Miithura v. Natliuni, 299. 

Mathura v. Bam Kumar, 408. 
Mayashankar v. Harishankar, 12. 
McCheane v. Gyles, 154. 

Molnemy v. Secretary of State, 94. 
Mehdi Husain v. Sughra Begum, 320 
Mcllor V. Swire, 144. 

Mcrali t. Sheriff, 124. 

Meseyk v. Steel, 33. 

Midnaporo Zemindari Co., Ld. v. Naresh 
Narain, 245. 

Mighell V. Sultan of Johore, 98. 

Miller v. Bam Ranjan, 395. 

Miller v. Ranganath, 370. 

Mina Kumari v. Bijoy Singh, 78. 

Mina Kumari v. Jagat Satani, 80. 
Minakshi v. KaUanarama, 82. 

.Vlinakshi t. Subramanya, 109. 

Miiialal v. Kharsetji, 26. 

-Mirali v. Rehmoobhoy, 109. 

Misir y. Sneo Baksh, 23. 

.Misser Debeo v. Buldeo, 324. 

Miya Vali Ulla y. Syed Baya, 104. 

Mohan y. Ram Dial, 24. 

Mohan Lall y. Joy Narain, 456. 

Mohesh Chunder y. Maniok Lall, 332. 
Moheshur Singh y. The Bengal Govern. 

ment, 116, 429. 

Mohsin Ali v. Masnm Ali, 61. 

Mohummud Zuhoor Ali Khan y. Rutta 
Keor, 185, 190. 

Mohun Lall v. Bebeo Doss, 119. 
Mohnsudun v. Brae, 24. 

MonMohni Ghose y. Farvati Nath Ghose 
366. 

Monilal y. Khiroda, 113. 



TABLE OB' CASBlS. 


xvii 


Monmotho v. Harfsh Chandra, ISl. 

Moon V, Dickinson, 328. 

Morel Brothers & Co. v. Earl of West- 
moreland, 321. 

Moser V. Marsdon, lu4. 

Monhingan v. Mozari, 47._ 

Mota V. Vithal, 26. 

Moti Chand v. Gauge Prasad, 118, 110. 
Moti Laid v. Bhaiiani, 307. 

Mutilal V. Chollabhai, 140. 

Moti Lai V. Bam Narain, 319. 

Motilal V. Thakoro, 141. 

Motiram v. Yean, 320. 

Mowji V. Kuiorji, 149. 

Muhammad v. Ahn od, 104. 

Muhammad v. Ajudluja, 124, 307. 
Muhammad v. Bach ho, 312. 
'^luhammad v. Jas Bam, 3US. 

Muhammad v. Mahmud-un-YitSJ, 411. 
Muhammad v. Muhammad, 4b, 409, 409. 
Muhammad v. Hakian, 2o. 

Muhammad v, Panna Lai, 93. 
Muhammad v. Payag Sahv, 84. 
Muhammad r. Badho Bam, 100. 
Muhammad v. Sumitra, 22, 

Muhammad v. ShamB-un-M'‘ssa, 190- 
Muhammad v. S^cd Aimed, 13. 
Jiuhammad Ebrahim v. Ahmed, 459. 
Muhammad Yusuf Khan v. Abdul 
Rahman Khan, 123. 

Muhammadan Association v. Bakhshi, 
152. 

Mukhodd V. Bam Churn, 325. 

Mukhtar v. Mugarrab, 59. 

MuUa Abdul v. Sukliinaboo, 51. 

Mullick V. Shoo PoiBad, 100. 

Mungul Porbhad v. Grija Khant, 27. 
Munisami v. Abbu, 408. 

Munna Lai v. Sarat Chandcr, 309. 
Munnu Lai v, Ghulam Abbas, 330. 
Munshi Dinesh Froshad y. Shankar, 139. 
Murarl t. Suba, 11, 13. 

Murray v. Epsom Local Board, 181. 
Musahob v. Innayatullah, 370. 

Mustafa Khan v. Ihulja Bibi, 400. 
Mulhappa v. Mulhu,_ 164. 

Muthaya v. Allan, 34. 

'Mut*- ijnarayana v. Balkrishna, 201. 

Cu ..iisami v. Katesa, 200. 

Muttia 7. Vlrammal, 49. 

Muzher Hossoin t. Bodha, IIS. 


. N 

Nadamuni v. Vcorabhadra, 67. 

Kalla 7. Mahomod, 29, 

Kam Karoin 7. Baghu, 165. 

Kamasiraya 7. Kadir Ammal, 160. 
Kamubai 7. Daji Govind, 331. 

Kan Karay 7. Ko Htaiv, 197. 

Nana Kumar 7. Gulam Chandor, 296,307. 
Kanabhai v. Janardhan, 389, 391. 

Kand Kibhoie v. Bam Gulam, 120. 

Kand Bam 7. Fakir Chand, 451, 454. 
Kaiid Bam v. Bam Prasad, 108. 

Kanda Kiuhore v. Bam Golam, 120, 421 
Kannu Lai 7. Bhagwan Das, 311- 
Karain 7. Binaik, 400. 

Karasimhulu 7, Adiappa, 72. 

Karaj'an 7. Bliagu, 242. 

Karayan 7 . Uari, 226. 

Karaj'an v. Soeretary of State, 37, 109 
Kara3'an 7. Skamrao, 158. 

Kara}'ana 7. Chongalamma, 399. 
Karayana v. Kaliana Sundaram, 308. 
Karayana v. Lakshmana, 160. 

Karayon 7. Jatikibai, 390. 

Kaiyappa 7. Ganapati, 108. 

Natesa 7 . Venkatramayyan, 82. 

Kathji 7. Lalbhai, 14. 

Kathu V. KeBhoirji, 12. 

Kathubhai v. Bai Ujan, 376. 

National Bank v. GliuznaTi, 279. 
Naiajoo v. Adm.-Con, of Madras, 247. 
Navroji 7. Dastur Kharshodji, 104, 118. 
Nawal Singh, In tho matter of the 
fotition of, 124. 

Nazim 7. Presononarain, 220. 

Nazur Ally 7. Ajoodhyoram, 308. 
Nomagauda 7. Fai’csha, 204. 

Net Lai v. Sheik Karcem, 309. 

Now V. Burns, 333. 

New Fleming Co. v. KosBowji, 198. 
Newport Slipway and Co. 7. Paynter, 178. 
Niamatali 7. All Boza, 104. 

Niaz 7. Durga, 198. 

Nicholas 7. Asphar, 26. 

Nicholas t. E7inB, 328. 

Nidhi Lai 7. Mazhar, 30, 39. 

Nilkant Banerji 7. Suresh Chandra, 303 
Nilratan v. Bam Buttan, 64. 



i:able of cases. 


xviii 


Norondra v. Kamal Basinii 1. 
l^undo -7. Banomali, 148, 161. 

Nundo V. Bidhoo, 26. 

ISIuri Miah v. Ganges Sugar Woiks, 118. 
Xnrsey v. Harrison, 408. 


o 

Oh long Tea 7, Aurkinifoe, 155. 

Onkar Singh v. Mohan Kuar, 464. 
Oolagappa v. Arbuthnot, 224. 

Orde V. Skinner, 34, 45. 

Oriental Bank Corporation v. Govind 152 
Oriental Loan Asso., Ld. v. Hatch, 424. 
Orr V. Chidambaram, 378. 

Orr T. Muthia, 395, 

Ottapoiakhal v. Sayid Alabi, 391. 


P 

Faban t. Bhupandra Nath, 326. 
Fadamseo t. Lakhamseo, 15, 

Fadmabati v. Rasik Lai, 143, 241. 
Fadmanund Singh v. Anant Lai, 192. 
Palaniappa v. Falaniappa, 395. 
Falikandy v. Krishuan, 64. 

Fallanji v. Jordan, 388. 

Panch Cowrie Mull v. Chum'-oo Lai, 105. 
Fandurang t. Kcshavji, 228. 

Pandurang v. Krishnaji, 76, 80. 
Papamma v. Vira Pratapa, 49. 
Paramananda y. Mahaboor, 66. 
Parashram v. Balmakund, 267. 
Parashram v. Govind, 72. 

Farasurama v. Soshior, 137. 

Parbati v. Mahamud, 161. 

Parbati v. Mathura, 25. 

Parbhu Dayal v. Ali Ahmad, 138, 139. 
Parcsb Nath v. Hari Charan, 309. 

Paresh Nath v. Nabogopal, 306. 

Parkins v. Hawkshaw, 6. 

Parshadi v. Ram Dial, 24S. 

Parshram v. Dorabji, 47. 


Fartap Singh v. Delhi and London 
Bank, 63. 

Farvata t. Digambar, 261. 

Fatinhare v. Vollur, 204. 

Patloji V, Ganu, 48. 

Payana v. Pana Lana, 158. 

Pearce v. Sbama Coum, 235. 

Peary v. Ambica, 25. 

Foary Cbowdhury v. Sonoo Dass, 143. 
Peek V. Ray, 209. 

Porlatambi v. Vollaya, 256. 

Portab Chundor v. Mohendra Nath, 112. 
Poruri v. Gullapudi, 100, 458. 

Festonjee v. Mirza, 150. 

Peatonji v. Abdool, 168. 

Fetch V. Lyon, 6. 

Pothaperumal v. Nurugandi, 25. 

Pottachi Chettiar v. Chinnatambiar, 313. < 
Fherozsha v. Sun Mills, Ld., 144. 

Phiran v. Bahoran, 455. 

Phundeo v. Jangi Nath, 20. 

Piari Lai y. Hanif-un-Nissa, 139. 

Piari Lai y. Nand Ram, 27. 

Pin! y. Roneoroni, 396. 

Pitam Mai y. Sadlq Ali, 449. 

Pittapur Raja y. Buchi, 18. 

Pittapur Raja v. Suriya Ran, 157. 

Pleader of the High Court, In re, 6. 

PogoBo y. Fukurooddeon, 263. 

Poorobashi Pal y. Bhoobuu Chunder 
Doy, 102. 

Poromanand y. Kboppoo, 255. 

Prag Narain y. ICamakhia Singh, 139. 
Pragd.is y. Girdhardas, 327. 

Pragi Lai y. Maxwell, 198. 

Pragji v. Govind, 11. 

Prayag Does v. Tirumala, 104. 

Prayag Raj v. Sidhu Prasad, 312. 
Promchand, In the goods of, 330, 331 
(21 Cal. 832). . 

Prem Lall v. Sumhhoonath, 423. 

Froston y. Luck, 389. 

Proston Banking Co. y. William AUaup 
& Sons, 144. 

Frosunno Kumar v. Kali Das, 63, 66. 
Pullen Chetty v. Ramalinga Chetty, 78, 
Purushotam v. Fandurang, 178. 
Furushottam v. Bajbai, 63. 

Pusai y. Mahadeo, 66. 

Putoli y. Tulja, 24. 

Fyaii Mohan v. Kalu Khan, 428. 



table oe cases. 


nz 


Q 


Queen Empreas t. Abdul, 331. 
Quilter t. Heatly, 213. 


R 


Badba v. BadlUi, 137. 

Radha Eiaben v. Collector of Jaunpur 
118. 

Badba Erislm Das v. Rai Krishn Chanel, 

121 . 

Radha Kunwar t. Root! Singh, 120. 
Radha Nath v. Chandi Charan. 210. 
Radha Prasad t. Lai Sahab, 18, 70. 
Raghavendra v. Yalgurad, 199. 
Ragharcondra v. Gururao, 439. 

Ragho V. Hanmati, 313. 

Ragho Prasad t. lIoTva Lai, 362. 

Raghu Nath v. S 3 ’od Saraad, 189 
Raghunath r. Janardhan, 12. 
Raghunath v. Sarcsh, 148. 291. 
Raghunathdas v. Sundar Das, 79, 206. 
Rahim Bux t, Abdul Kadar, 292. 
Rahimbhoyv. Tumor, 117, 118. 

Rahmat Karim, v. Abdul Karim, 370. 
Rai Charan v. Kuinud Mohun, 24. 

Raj Chundor v. Gunga Das, 320. 

Raj Singh v. Parmanand, 370. 

Raja Bhup Indar v. Bijai Bahadur, 48. 
Raja Dcbi Bakhsh v. Habib Shah, 202. 
Raja Har Narain v. Chandhrain Bbag- 
want Kuar, 450. 

Raja Kumara v. Thatha, 26. 

Rajah Vurmah v. Ravi Vurmah, 72. 
Rajondra v. Nil Ratan, 306. 

Rajendro v. Chunder Mohun, 60. 
Rajondro v. Jan Meah, 172. 

Rajlakshmi v. Katyayani, 39. 

Rajmal v. Hanmant, 94. 

Raj under v. Bijai, Cu 
Raleigh V. Goschon, 184. 

Ram Chandra v. Ali, 152. 

Ram Chandra v. Mudoshwar, 293. 

Ram Chundor v. Ham Iran, 35. 

Ram Chunder v. Mohondro Nath, .31. 


Ram Coomar r. Shuehee, 310. 

Ram Coomar Coondoo v. Chunder Santa 
Mookerji, 47. 

Ram Dhani v. Lalit Singh, 373 
Ram Din v. Kalka, 370. 

Ram Gopal v. Shamskhatun, 112, 113. 
Ram Jatan v. Rahmit, 364. 

Bam Kamal v. Ahmed Ali, 400. 

Ram Kirpal v. Bup Kuari, 27. 

Ram Kumar v. Ram Gaur, 311. 

Ram Lai v. Chabb Nath, 19. 

Ram Lai v. Tula Ram, 23. 

Ram Narain v. Annoda, 161. 

Ram Narain v. Baij Nath, 453. 

Ram Nrrain v. Bandi Porshid, 37. 

Ram Narain v. Dwarkanath, 310. 

Ram Ranjan v. Indra Narain, 370. 

Ram Bavji v. Pralhaddas, 38, 

Ram Sar.an v. Janki, 55. 

Ram Sarup v. Sital, 248. 

Ram Singh v. Salig Ram, 125. 

Rama v. Shivram, 12. 

Ramachandra v. Haji Kasaim, 409. 
Raman v. Gopala, 397. 

Kamanarla v. Minatcho, 318. 
Ramanathan v. Subramania, 88. 
Ramanuja v. Rangaswami, 203. 

Ramapa v. Umanna, 113. 

Ramaswami v. Vythinatha, 19. 

Ramayya v. Subbarayudu, 398. 

Ram b hat v. Shankar, 38. 

Ramohandra v. Bolya, 304. 

Ramchandra v. Madhav, 204. 
Ramohandra v. Narasinhacharya, 24. 
Ramchandra Das v. Joti Prasad, 350. 
Bamchhaibar v. Boehu, 309. 

Ramdhari Singh v. Pormanund, 198. 
Ramdoyal v. Jonmonjoy, 165. 

Ramessuri Dassec v. Doorga Das, 267. 
Ramgopal v. JoharmaU, 123. 

Bamjibun v. Oghoro Nath, 220. 
Ramjidas v. Howso, 100, 458. 

Ramjiwan v. Chand Mai, 197. 

Ramkor v. Gangaram, 113. 

Ramkrislmii v. Vithal, 24. 

Ramlal v. Bhajahnri, 137. 

Rampurtab v. Promsuk, 38. 

Ramratan v. Nandu, 112. 

Ranchhod v. Socrotary of State, 220. 
Rangayya v. Nanjappa, 158. 

Rangayya v. Subramania, 160. 



table or CASES. 


zx 


Bangji t. Bhaiji, 421. 

Bango V. Mudiyeppa, 20. 

Bangoon Botatoung Co. v. Collector of 
Bangoon, 109. 

Bangaaini v. Banga, 72. 

Bani Lalun v. Behari. 40. 

Banmalsangji v. KundaakuAvar, 49. 
Bashid-an'I7iBBa v. Ulohammad, 79. 
Batnagiri v. Sycd Vava, 37. 

Boad V. Brown, 37. 

Boasut T. Hadjeo ABdoollah. 427. 

Bevji V. Sakharam, 338. 

Bowa V. Bam Kiahen, 80. 

Bhodcs V. Swithonbank, 109, 141. 

Biding t. Hawkins, 183. 

Bolerts v. Marriott, 179. 

Bodoahwar v. Manroop, 40. 

Bodgor V. Comptoir d’ Easompto do Pa- 
ris, 139. 

Bodricks v. Secretary of State. 92. 

Bohni Singh v. Hodding, 139. 

Boper, Bo, 144. 

Bess & Co. V. Sorivon, 201. 

Boss T. Woodford, 333. 

Eudra v. Krishna, 74. 

Bughoobur v. Maina Koor, 4S5. 
Bukhmini v. Dhondo, 21. 

Bun Bahadur v. Lucho Kcor, 18, 23, 23. 
Bunjhordas v. Bai Kasi, 47. 
Bungachariar t. Bungaoami, 12. 

Bunjit Singh t. Bunwari Lai, 274, 273. 
Bup Chand y. Dasodha, 348. 

Bap Jaun BiLoo t. Abdul Kadlr, 413. 
Bustomji V. Vinayak, 311. 

Byrio v. Shivshankar, 212. 


s 

S. Amorican Co., Bo, 109. 

Saadatmand v. Phul Kuar, 118, 307. 
Sabapathi v. Subraaya, 428. 

Babapathy y. Vanmahalinga, 327. 
Sabhapathi y. Narayanasami, 202. 

Sabta Prasad y. Hharam, 449. 

Sadagopa Chariar v. Krishnamoorthy 
Bao, 22, 118. 

Sadashiv v. Narayan, 6S, 57. 


Sadho y. Hawal, 137. 

Sahdeo y. Ghasiram, 267. 

Sajedur Baja v. Baidyanath, 151. 

Sajodur Baja v. Gour Mohun, 103. 
Sakarlal v. Paryatibai, 63. 

Sakharam y. Padtnakar, 172. 

Sakharam y. Vishram, 33. 

Sanjivi y. Bamasami, 56. 

Sankali v. Murlidhar, 116. 

Sankaran v. Paryathl, 157. 

Saral Chand y. Mohun Bibi, 156. 
Sarangapani y. Harayanasami, 429. 

Sarat Chandra y. Eorman, 38. 

Saratmani v. Batta, 62. 

Sardarmal y. Arandayal, 154. 

Sardhri Lai y. Ambika Pcr&had, 292. 
293. 

Saroda Chom y. Mahomed, SO. 

Sasti Churn y. Annopurna, 81. 

Sat !>h Chandra y. Ahara Prasad, 203, 
204. 

Sato ICoor v. Gopal Sahu, 126. 

Satu y. Hanmantrao, 207. 

Satwaji y. Sakhai’lal, 48. 

Satj ondra Nath Kay y. Kustura Kumari. 

211 . 

Saundors v. Jones, 207. 

S.\yo.d V. Nana, 113. 

Saj-ad Husoin y. Collector of Kaira, 103. 
Saj'ad Muhammad y. Fattoh Muham- 
mad, 224. 

Socjotary of State y. Bolmbay Landing 
Co., 362: 

Sooiotai’y of State y. Fazal, 424. 
Sojictary of State y. Gajanan, 93. 
Socictary of Stato v. Gulam Basul, 94 
Sojiotary of Stato v. Kalokhan, 93 
Secretary of Stato y. Marjum, 47. 
Soerotary of Stato v. Moiroat, 92. 
Secretary of Stato y. Narayan, 363. 
Secretary of State y. rorumal, 93. 
Sociotary of Stato v. Bajluoki, 93. 
Scbhagiri y. Nawab Askar, 38. 

Scbhama y. Suryanarayana, 325. 
Sethuram y. Vasanta, 353. 

Setna v. Hemingway, 189. 

Sett Munna Lai y. Gainsford, 75. 

Sow Bux y. Shib Chundcr, 126. 

Sewdut Boy y. Sreo Canto, 388. 

Shaha Mukhun Lall v. Sroo Kishon 
Singh, 116. 



TABLE O? CASES. 


ZZl 


Sbaliobzadoe v. Fergusson, 94. 

Shaik Adam v. Bavud, 4, 29, 30. 

Shaik Saheb t. Mahomed, 24, 236. 

Sham Chand v. Bhayaram, 317, 322. 
Shamrav v. Niloji, 125. 

Shamu Patter v. Abdul Jvadir, 143, 226. 
Shankar v. Da 5 ’a Shanktir, 204. 

Shankar v. Radha, 203. 

Shankar v. Uinabai, 73. 

Shankara v. Hanma, 12, 13. 

Shankarapa v. Danapa, 244. 
Shankaisarup v. Mojo Mai, 89. 

Shanto Chandar v. Nainsukh, 312. 
Sharifa v. Munokhan, 317. 

Sliaroda Mo 5 -eo v. Woonia Moyce. 279. 
Sharup Chand v. Pat Da^cce, 427. 
Shavakbhaw v. Tyab. 327. 

Shoik Budnn v. Pwimchandra, 49 
Shoikh Ahmed v. Shalij'.adii, 20(1. 

Shc'llcy Bonnerjee v. Raj Chandra Datt 
378. 

Shoo Dat V. Shoo Shankar, 457. 

Shoo Ratan v. Shoo Sahai, 17. 

Shoo Shankar v. Jaddo Kumtar, 365. 
Shoo Sharan v. Mahabir Porahad, 198. 
Shooambor v. Coodat, 450. 

Shoodihal v. Bhawani, 55. 

Shonnath t. Ramnath, 116. 

Shooparsan v. Ramnandan, 23. 

Shooram v. Thakur, 111. 

Sheoaagar t. Sitarani, 25. 

Shor Singh v. Sri Ram, 73. 

Shib Charan v. Raghu, 25. 

Shib Krifto v. Miller, 337. 

Shiba V. Chandra Mohan, 27. 

Shibkrioto v. Abdool, 184. 

Sh'olds V. Wilkineon, 126. 

Shipwright v. Clomonts, 144. 

Shirin 7. Aga All Khan, 309. 

Shiva 7. Joma, 124. 

Shivabasava v. Sangappa, 112, 113. 
Shivayyagappa v. Govindappa, 326. 
Shivdayal 7. Khotu, 106. 

Shiviingappa v. Chanbasnppa, 78, 79. 
Shohrat v. Bridgman, 48. 

Shroc Kriehna Bogs.v. Chandook Chand 
124. 

ShumLhoo Nath r. Lnckynath, 88. 
Shurroop Chundor v. Amirrunnissa, 35. 
Sh^'am V. Satinath, 48, 266. 

Sia Ram 7. Mohabir, 396. 


Sidhannth 7. Ganoah, 126. 

SidhoBwari v. AbhoyoBwaii, 306. 
Sidlingappa v. Hirasa, 81. 

Simbhunath v. Golap Singh, 313. 
Sitarama v. Surya, 412. 

Siva Bus, In the matter of, 134. 
Sivaprasad v. Trioumdas, 126. 

Sivarama 7 . Rama, 311. 

Sivaraman 7 . Iburam, 30. 

Smith 7 . Allahabad Bank, 73. 

.Smith V. Joyes, 390. 

Smith V. Ludhn, 450. 

Sobbagehand v. Bhaichand, 312. 
Sohatvan 7 Babn Nand, 412 
Somasundara v. Kulandaivolu, 21. 
Somasund.inim v. Vadivclu, 190. 
Somayya v. Subbamma, 205. 

Sonaiam v. Mohivnm. 310. 

Sonatun Shah v. Ali Nowaz, 370. 
Soondorlal v. Gur Prashad, 203. 
Soorendrn Nath, In tho matter of, 134. 
Soorjomonco v. Suddanund, 17, 24. 
Sorabji v. Govind, 78. 

Sorabji 7 . Kalo, 79, 87. 

Sjodding v. Fitzpatrick, 177. 

Sico ICrisIma Boas v. Chandook Chand, 
125. 

SreomanchundoT v. Gopaulchundor, 411. 
Sreomutty DcBr.ro v. Pitamtor, 0. 
Sroonath v. East Indian By. Co., 341. 
Sioonath Doss 7. Juggadanund, 262. 

Sri Kibhan v. Kabhmiro, 120. 

Sri Raghunadha v. Sri Brozo KiBhoio, 

212 . 

Sn Sunkcr 7 . Siclha, 12. 

Srihari 7. Kliitigh Chandra, 18. 

Srimati 7 . Beni Madhab, 395. 

Srimut Rajah 7. Katama Natohair, 20. 
Srinivasa 7. Baghava, 161. 

Srinivaaa v. Vonkata, 34. 

Srinivasa 7 . Yamunabhai, 374. 

Si-.’sh Chandra v. Triguna, 27. 

Stanhopo v. Stanhopo, 317. 

SlefE V. AndiowB, 456. 

Steward 7. North Metropolitan Tram- 
way b Co., 183. 

Strachan, ro, 207. 

Straoy v. Blako, 6. 

Stroud V. Lawson, 146. 

Subba 7 . Haji Badsha, 389, 391. 
Subbaraya v. Sadasiva, 469. 



xxu 


TABLE OP CASES. 


Subbaraya v. Vedantohariar, 13. 
Sabbatayadu v. ChenchuTamayya, 230. 
Suborao v. Mahadevi, 387. 

Subramania t. Balasubramania, 365. 
Subiamania t. Salammal, 120. 

Subraya t. Bathnavelu, 158. 

Suddindra v. Budan, 55, 

Sudharam v. Sudharam, 12. 

Sudhondho t. Durga, 161. 

Suikcona v. Haji JIahomod, 287. 

Sukhdoo T. Sheo Gulam, 84. 

Sukh Lai v. Bhikhi, 324. 

SuUoman v. The Now Oriental Bank 
Corporation, Ld., 427. 

Sundarambal v. YogavanagurukJsal, 326. 
Suranjan t. Bam Bahai, 248. 
Surendranath v, Bwarka Nath. 120. ' 
Sundar Kuar v. Ch.antlrcahw.ar. 241. 
Simdar Singh v. Burn Shank.-ir, 125. 
Sundar Singh v. Ghasi, 201. 

Sandra v. Venkata, 312. 

Surendor Nath v. Brojo Nath, 21. 
Surjyamoni v. Kali Kanta, 111. 
Sumamoyi v. Ashutosh, 294. 

Sumo Moyee v. Dakhina, 308. 

Swamirao v. Kaohinath, 254. 

Syud Tuffuzzool v. Rughoonath, 73, 282. 


T 


Tadopalli v. Nawab Sayed, 38. 

Talewar Singh v. Bhagwan Das, 113, 220. 
TsUapragada v. Boorugapalli, 56. 
Taniram v. Gajanan, 369. 

Tara Lnl v. Sarohar Singh, 313. 
Tarasundari v. Boharilal, 260. 

Tasaddak v. Ahmad, 297, 307, 310. 
Tayaballi v. Atmaram, 282, 292. 

Taylor v. Collier, 346. 

Tejram v. Kusaji, 74. 

Templeton v. Laurie, 14. 

Tor'ctput V. Sudoroan Das, 113. 

Thnkur Barmha v. Jibnn Bam, 313. 
Tli.-ikur llajundeo v. Thnkur Mahadeo, 
25, 26. 


Thaknr Prasad v. Pakirullah, 60, 137. 
Thakurdas v. Joseph, 287. 

Thammiraju v. Bapiraju, 461, 464. 
Thathu r. Kondu, 299. 

Thiruvengada Thiongar v. Vaidinatha, 
460. 

Tholappala v. Venkata, 13. 

Thompson v. Birkley, 178. 

Thompson v. Calontta Tramway Co.. 
358. 

Thompson v. The London County Conn 
oil, 150. 

Tildealey v. Harper, 195, 218. 

Tincouri v. Shib Chandra, 35. 

Tincowry v. Fakir Chand, 327. 

Timmal v. Syed Dostaghiri, 306. 

Tirupati v. Vissam, 124. 

Tiruvangadial v. Xhiruvangadiah, 287. 
Toolsa T. Antone, 63, 282. 

Toponidheo v. Srcoputty, 18. 

Tredegar v. Roberts, 163. 

Tricumdass v. Ehimji, 103. 

Trimbak v. Govinda, 58. 

Trimbak t. Hari, 253. 

Trimbak v. Nana, 290, 307. 

Tuhi Bam y. Izzat All, 305. 

Tulsi reread v. Benayok, 121. 

Turmuklal y, Kalyandas. 77. 

Tumor v. Festonji Fardunji, 387 
Tyaballi y. Atmaram, 282, 292. 


u 

Cdwant y. Tokhsn Singh, 49. 

Vmabai y. Bhaw Balyant, 148, 160. 
Umabai y. Vithal, 161. 

Umasundari, In the matter of, 363. 
Cmod y. Jas Bam, 76, 80, 309. 

Timed Singh y. Sobhag Mai, 448. 

Times Chander y. Fatima, 45. 
Unconyonatod Sorvioe Bank v. Abdul 
Bari, 81. 

United Telephone Co. y. Donohoe, 218. 
UniTorsiticB of Ordord and Cambridge v. 
Ccorgo Gill and Sns, 146, 

Upedra Lai y. Girindra Nath, 413. 



TABT.Ti! OP CASES. 


ZZUl 


V 

Vadilal v. Fulchand, 127. 

Valia V. Anujoni, 74. 

Vallabha v. Madusudanan, 12. 

Valli V. Mahmad, 142. 

Vallabhan v. Pongunni, 304. 

Van Wart v. Wolloy, 6. 

Varalal v. Shomoehwar, 325. 

Vasudov V. Bhavan, 47. 

Vasudov V. Vamnaji, 12. 

Vcorabadran v. Nataraja, 229, 332. 
Veorappa v. Ponnayya, 253. 

Veorohand v. B. B. & C. I. Ej'., 75. 
Vclayudam v. Arunachala, 113. 

Venkata v. Bhaahyakarlu, 6. 

Venkata v. Krishnasami, 33. 

.Venkata v. Sanaa, 303. 

Venkata Krishnama v. Kri&lma Eao, 55. 
Vonkatachala v. Raugiab, 327. 
Venkatachalam v. Mahalakshmamma, 
24. 

Venkatanarayana v. Subhanamal, 5. 
Vonkataramana v. Easturiranga, 105. 
Venkataramana v. Gompertz, 365. 
Venkataranga v. Narasimha, 118. 
Venkayya v. Narasamnia, 21. 

Venkayya v. Raghava, 61. 

Victoria AElls Co. v. Brij Mohan, 198. 
Vijendra v. Sudhindra, 359. 

Viraraghava t. Subbakka, 230 
Viraraghava v. Venkata, 54, 298. 
Virupakshappa v. Shidappa, 352, 353. 
Vishnu V. Bagho, 81. 

Vishnu V. Banding, 20. 

Visweswara v. Eair, 191. 

Vuppuluri V. Eanehumarti, 126. 
Vyankatesh v. Sakharam, 24. 


w 

Wagstafi V. Watson, 6. 
Walian v. Bonke Behuii, 350. 


Wallace t. JoSerson, 213. 

Wallace v. Wallace, 41. 

Wallingford v. The Mutual Sooioty, 177 
Waman t. Hari, 20. 

Wana v. Natu, 252. 

Watldns v. Mahomed, 138. 

Watson V. Collector of Bajshahye, 24, 
324. 

Wazir-un-nissa v. Ilhai Bakhsh, 358. 
Webb V. Maephorson, 418. 

Weldon v. Neal, 182. 

Wigram v. Co.'c Sons, Buekley & Co., 286. 
Wills V. Loviok, 179. 

Withworth v. Darbishire, 163. 

Womes Chander v. Chandee Chum, 111. 
Woopendra v. Nobin, 203. 

Worcester City and County Banking 
Co. T. Perliank Pauling & Co., 342, 
344. 

Worraker v. Pryor, 247. 


Y 

Takkanath v. Manakkat, 111. 
Yashvant v. DeSouza, 424. 
Yellappa v. Bamchandra, 80, 255. 
Yeshwant t. Shankar, 396. 

Young V. Wright, 6. 

Yusuf T. Durji, 21. 


z 

Zahumnnissa y. Ehuda, 324. 

Zsir Hussain Khan v. Khurshed Jon, 
109. 

Zamiran v. Fateh Ali, 126 




THE 


CODE OF CIVIL PROCEDURE. 

ACT V OF 1908. 

Received the assent of the Goveeeor-Genebal 
ON THE 21st March 1908. 

An Act to consolidate and amend the laws relating to the 
Procedure of the Courts of Civil Judicature. 


Whereas it is expedient to consolidate and amend tlic 
laws relating to the procedure of tlie Courts of Civil Judicature : 
It is hereby enacted as follows : — 

Preliminary. 

siiort title, cotnmcnco !• (1) This Act luaj be cited as the 

inent and extent. Pl'OCedure, 1908. 

(2) It shall come into f 01 ce on the first day of January 
1909. 

(3) This section and sections 155 to 158 extend to the 
whole of British India : the rest of the Code extends to the 
whole of British India, except the Scheduled Districts. 

Interpretation of the Act.— Tho first Code of Civil Procedure was passed In 
tlie year 1839, and it was repealed by the Code of 1877. The Code of 1877 was repealed 
by the Code of 1882 which, in its turn, has been repealed by the present Code. It will 
be seen from tho Preamble that the present Act not only defines and amends but also 
rotisolidaies tho law of civil procedure. When a question, therefore, arises as to the 
construction of a section in tho Code, the proper course is in the first instance to examine 
Ike language of Ike Act and to asJs wkal is its natural mean lag. If the meaning is plain 
it is not proper to have recourse to the previous stale of the law. and the language of the 
Act must bo interpreted uninfluenced by any considerations derived from the gmaUms 
slate of the law. But if the meaning be doubtful, resort may ho had to the previous state 
of the law for the purpose of aiding in tho construclion of tho provisions of the Act (a). 

W L'tnk 0 ! Unqland -M. Fo7/i«ii0 [1891] A. C. 107, 144-143: Adimnislrator-Genernl v. Prruilal (1S‘I3) 
78R, 22 I. A. 107; ioteivint \. Jiamat Jlaiim (ISnoj 21 509, 21 I. A. 1 r. 
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The Code, being a Code of pracliee and procedure, is r^rospective in its operation. 
It therefore applies even to suits and other proceedings instituted before the date on which 
it came into force (b). 

British India. — ^The expression “ British India ” is not defined in the Code. In 
the absence of any definition of a particular expression in an Act, we are to turn to 
the definition of it in the General Clauses Act X of 1897. There are several terms of 
frequent or general occurrence in several Acts, and these are defined in the General 
Clauses Act. “ British India " is one of them, and it is defined in that Act (a. 3, cl. 17) 
as meaning “ all territories and places within His Majesty’s dominions which are for the 
time being governed by His Majesty through the Governor-General of India or through 
any Governor or other officer subordinate to the Governor-General of India.” The 
question whether a particular place is within the limits of British India is often of im- 
portance in relation to the piorisions of O. 25. r. 1 [Code of 1882, s. 380]. Note that 
Aden is within British India (c), but that Bingapoic in not (d), nor is the Civil Station 
at Wadhwan (e). 

Scheduled Districts. — ^A list of Scheduled Districts is given in Schedule I to 
the Scheduled Districts Act XIV of 1874. The sections of this Code, except s. 1 and 
ss. 155 to 158, do not extend to any of the Scheduled Districts. Section 6, however, 
of the Scheduled Districts Act empowera the Local Government, with the sanction of 
the Governor-General in Council, to extend to any of the Scheduled Distiicts any enact- 
ments in force m British India, and the whole of the Procedure Code has accordingly 
been extended to several Scheduled Districts including Sindh, Ajmere, Merwara and the 
Scheduled Districts of the Punjab. 


2. In this Act, unless there is anything repugnant in the 
DcHiiitioiis. subject or context, — 


(1) “ Code ” includes rules : 

(2) “decree" means the formal expression of an ad- 
judication ii'hich, so far as regards the Court expressing it, 
conclusively determines the rights of the parties ^vith regard 
to all or any of the matters in controversy in the suit and may 
be either preliminary or final. It shall be deemed to include 
the rejection of a plaint and the determination of any question 
within section 47 or section 144, but shall not include — 

(a) any adjudication from which an appeal lies as an 
appeal from an order, or 


(b) any ordei- of dismissal for default. 


(«)Maxwcll On the Interpretation of Statutes, 
Chap. vili. see. Iv.; Craies on Statute Law, 
pp. 327>328 ; Hatral Aktamnissa v. 
msaa (1894) 18 Bo)n. 420; Balkriskna v. 
Bapti (1805) 10 liotn. 429 ; Girish Chitndra 


y. Apurba (1894) 21 Cal. 940» 056. 

(e) Aden lteguJation,l801,B.2. 

(tf) Btralt^^Seltlemmt Act, 1866,8.1. 

(e) Bmperor v. Chimanlal (1012) 14 Bom. L. It. 
870. 
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Explanation. — A decree is preliminary when further pro- 
ceedings have to be taken before the suit can be completely 
disposed of. It is final when such adjudication completely 
disposes of the suit. It may be partly prelimina:iy and partly 
final : 

(3) “ decree-holder ” means any person in whose favour 

a decree has been passed or an order capable of execution has 
been made : 

Distinction between decree and order. — Every deciee is appealable unless 
it is expressly provided that no appeal shall lie from it. But every order is not appealable. 
Only those orders are appealable that are specified in .s. 104 and in 0. 43, r. 1. 

Preliminary decree. — A decree may be 2)rcliminaiy or final or it may bo partly 
preliminary and partly final. A decree is preliminary uhen the adjudieation, though 
it determines the riglUs of the parties unth regaid to the matters in controversy in. the 
suit, does not compleidy dispose of tlie suit, and further proceedings have to be taken before 
the suit can be completely disposed of. It isLfinal when such adjudication completely 
disposes of the suit. As to appeals from decrees, see ss. OC and 07. 

The question whether a decision amounts to a prcliminaiy decree is one of consider- 
able importance in view of the provisions of s. 97 by uhich it is provided that if a party 
aggrieved by a preliminary decree does not appeal therefrom uithin the period of limi- 
tation allowed for appeals, ho shall be precluded from disputing its correctness in an 
appeal from the final dooroc. It has been recently held by a Eull Bench of the Bombay 
High Court that a decision that the matters in dispute in a suit are not caste questions, 
and are not therefore outside the jurisdiction of Civil Courts, docs not amount to a pre- 
liminary decree, from which an appeal can lie (/), sec notes to s. 9. 

Illustrations. 

1. A sues B for cancellation of a document, and a decree is passed in the suit. 
This is a final decree, for the suit is coinplctcly disposed of. 

2. A suit is brought by one partner against another for a dissolution of the partner- 
ship and for the talung of partnership accounts. Here the Court may pass a preliminary 
decree declaring the proportionate shares of the parties, and directing such accounts 
to be taken as it t hink s fit, and, after the accounts are taken, it may pass a final decree 
direoting payment of debts due by the partnership, the costs of the suit, and to the 
parties the amount found due to them on taking the accounts. See 0. 20, r. 15. 

3. A sues B for the recovery of xrosscssion of certain immoveable property and for 
mesne profits. The Court may pass a decree for the possession of the property, and 
direct inquiry as to mesne profits. Hero tlw decree is partly final and partly preli- 
minary. It is final so far as it directs delivery of possession to A. It is preliminary 
so far as it directs an inquiry as to mesne profits. After tlio enquiry is completed, tlic 
Court has to pass a final decree in respect of mesne profits in accordance with the result 
of the inquiry. See O. 20, r. 12, 

(/) Cluninnihuriftf r. G'Jnf/aUhamppa (1914) 39 Bom. 939. 
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S. 2. \ Poi cases in which a preliminary decree may be passed under this Code, see 0. 2U. 

j TT. 12-18, and 0, 34, rr. 2, 4, 7. 

Rejection of plaint. — As to an adjudication I'cjecting a plaint it has been 
expressly provided by the present danse that it shall be deemed to be a deemc. Such 
adjudication, therefore, i.s appealable as a decree. An appeal, however, is not the only 
remedy open to a iiarty whoso plaint is rejected, for he may 01110 the defect for whicU 
the plaint wes rejected and present 0 frcsli plaint (0. 7. r. 1?). As to the cases in which 
a plaint ‘"shall” bo rejected, sec 0. 7, r. 11. 

Order returning plaint. — A pilaiiit may be letarncd for amendment ( 0. li. 
r. 17) or to bo iircscnted to the pro]»x Court (0. 7, r. 10). In either case the decision 
returning the plaint is an order ns distinguished from a decree. An older returning 
a plaint to be presented to the proper Court is appealable [0. 43, r. 1, cl. (a )]. An order 
returning a plaint for amendment is not appealable. 

Adjudications appealable as orders, — .A.n adjudication which is appenlabh' as 
an order under s. 104 and 0. 4.3. r. 1, is not a decree. 

Order of dismissal for default, — It is provided by 0. 0. r. S, that where the 
defendant appeals and the jilaintiff does not appear wlien the suit is ca lied on for hearing, 
tho Court shall make an order that the suit be dismissed. Such an order, itis enacted by 
the present section, is not within the definition of tleeiec, and is not therefore appealable. 
Tho same rale applies to an order dismissing an appeal for default: sec 0. 41. 
IT. 11 (2). 17. 

(4) “ district ’’ means the local limits of the jurisdiction 
of a principal Civil Couit of original jurisdiction (hereinafter 
called a “ District Court ”), and includes the local limits of the 
ordinary original civil jurisdiction of a High Court : 

( 0 ) “ foreign Court means a Court situate beyond the 
limits of British India tvhich has no authority in British India 
and is not established or continued by the Governor-General 
in Council : 

The Privy Council is not within this definition, for though it is situate beyond the 
limits of British India, it is invested with judicial authority within it (p). But the 
High Court of Justice in England, whether it bo the Chancery Division (A) or the King’s 
Bench Division (i), is a foreign Court. The Ceylon Court is also a foreign Court ( j). 

(6) “ foreign judgment ” means the judgment of a 
foreign Court : 

(7) “ Government Pleader ” includes any- officer ap- 
jiuinted by the Local Government to perfonn all or any of 

(- 1 ) BoJ'’''’'f(18S4)ST|oin.r»71. I (i) goe Dee/? v. (1904)31 274. 

(//) Lotitfon Haul: v. liotnui'-ji (IM71) 8 B. 11. V. (j) .VZ/rttl* v. Dflrifrf (1009) 32 ilad. U*'*, i71 

200 . 
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tlie functions expressly imiJosed by tbis Code on tbe Govern- S. 2. 
nienr Pleader and also any pleader acting under the directions 
of the Government Pleader : 

• (8) “ Judge " means the presiding officer of a Civil 

Court : 

Xo judge can act in any matter in which he has any pecuniary interest, nor where 
he has any inteiest, though not a pecuniary one, sufficient to create a real bias {k). 

/! 

. — (!)) “ judgment ” means the statement given by the 

J udge of the grounds of a decree or order : 

(10) “ judgment-debtor ” means any person against 
whom a decree has been passed or an order capable of execu- 
tion has been made ; 

^ ' (11) '■ legal representative " means a person who in law 

represents the estate of a deceased person, and includes any 
person who intermeddles with the estate of the deceased and 
where a party sues or is sued irr a rnpresentative character 
the persoir on whom the estate devolves (ur the death of the 
party so suing or sued ; 

Where a party sues in a representative character. — A suit by a Hindu 
rc vciiioi'ci tor a declaration llial an alleged adoption ib not valid is a suit by him in a 
‘•ic]nesent,itive character,'’ that is, as rcpicsoiiting. in hi.s leversionaiy light, the estate 
of the last male owner, and on his death such right devolves on the next icscisioncr 
so as to entitle him to be substituted as plaintill undei 0. 22. i. .3 (1). 

^ '-t (12) “ nresne profits," of property means those profits 

which the person in Avrongful possession of such property 
actually received or might rvith ordinary diligence have re- 
ceived therefrom, together with interest on such profits, but 
shall not include profits due to improvements made by the 
person in wrongful possession : 

See notes to 0. 20, r. 12. 

(13) “ moveable property ” includes growing crops : 

■ -i (14) “order” means the formal expression of any decision 
of a Civil Court which is not a decree : 

(15) “pleader” means any person entitled to appear 
and plead for another in Court, and includes an advocate, a 
vakil and an attorney of a High Court : 


(k) Moo V. Gaqabha (1895) 19 Bom. 608. 

(2) Vf'hlaianarayantt Subhammal (1913) 38 


Slud. 406, 42 1. A. 125 ; Gdndi v. PuramMMt 
(1016) 39 Mad. 382. 
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“ Pleader.” — The term “ploadei ” is here used ni a much larger than its ordinary 
signification as a convenient term to designate all persons who are entitled to plead for 
anothei in Court. “ Pleader.” in its ordinary sense, is synonymous with “ 7aW” (m) 

Authority to compromise, etc. — ^An attorney or solicitoi is entitled, in the 
exercise of his discretion, to enter into a compromise, on bohalf of his client, if he does 
so in a iond manner (n). And so i& counsel (o). Kit a pleader cannot entennto a 
compromise on behalf of his client without his client’s capiess authority (p). Xhe law 
IS the same as regaids icfororce to arbitration and withdraws 1 of -suite. 

Power to bind client by admissions. — Lounsol (g), sohcitois (i), and pleaders 
or Vakils (s) have an implied authority to bind then clients by admissions of fact, pro- 
vided such admissions aic made during the actual piogiess of litigation and not in mere 
conversation (I). Thus an adm ssion of liability by a Vakil, solicitor oi counsel is suffici- 
ent to warrant a decree agaiii't his client in the suit (u). The result is that the client 
will bo bound by the admission, oven though it may be enoneous. But neither counsel 
nor solicitor nor Vakil can bind his client by' an admission on a point of law. Hence if 
the admission be erroneous, the client is free to repudiate it (u). It may here be observed 
that the omission of a pleadci or counsel either to argue a question of law, or his aban- 
doning a question of law does not disentitle the C'ouit to go into the question (ui). 

Power to abandon issue. — ^A pleader’s general powers mtho conduct of a suit 
include the power to abandon an issue which, in his discretion, he thinks it inadvisable 
to prase (v). 

(16) prescribed ’’ means prescribed by rules : 

(17) public ofl&cer ” means a person falling under any 
of the following descriptions, namely : — 

(o) every Judge ; 

(6) every member of the Indian Civil Service ; 

(c) every commissioned or gazetted officer in the miUtary 
or naval foices of His Majesty, including Hi a 
Majesty’s Indian Marine Service, while serving 
under the Government : 


(m) Pleader of the Jlxgh Court, m re (1884) 8 Bom 

145. 

(n) Fray v. VouUe (1869) 1 L & E 839 fagan- 

WJiMm V luxmdae (1870) 7 B H C ,0 C 
79 

( 0 ) KempshaU v SoUand (1895) 14 B 330 
(?) JagOpUi y. Ekambara (1808) 21 'Mad 274 
(?) Btuier V. Woman (1860) 2 F ^ F. 16s>p Ta» 
Wart T. WoUey (1823) IW. and Mov. 4, 
Straey v. Blake (183C) 1 il. and W. 158 
(r) Wagetaff v. Watson (1833) 4 B. & Ad. 339 , 
i’e<eAv.£yon(184b)9Q B.147. 

(«) Koteer Narain v Sreenath (1868) 9 W. It 
485 , Jlajunder \ Bijat (1839) 2 M 1. 


25S ; Singai Lai v. ifOfua Ram (1896) 18 
All 384 ; Venkata v. Bhaehyal^iu (1899) 
22 Mad. 638 

(t) Young v. Wright (18o7) 1 Gam 139; Parkins 
V Hau>kshaw (1817) 2 St. 239; Peteh y, 
Lyon (1846) 9 Q B 147. 

(t/) Sreemutty Dossse v Pitamber (1874) 21 W. B 
332. 

(v) Dwar Bua> v. Fatik (1898) 3 0. W. N. 222 
(pleader) , Bern Pershad t. Dudhnath 
(1^0) 27 Cal. 156, 26 1 A 216 (coansel). 
{tv) Beni Pershad V DudAnoeik (1900) 27 Cal 156 
(x) Venkata v. Bhashyakarlu (1902) 26 Kbd. 307, 
377 [P. C 1 
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(d) every ofl&cer of a Court of Justice wtose duty it is, S. 2. 
as such officer, to investigate or report on any 
matter of law or fact, or to make, authenticate or 

keep any document or to take charge or dispose 
of any property, or to execute any judiejal process, 
or to administer any oath, or to interpret, or to 
preserve order, in the Court, and every person 
especially authorized by a Court of Justice to 
perform any of such duties ; 

(e) every person who holds any office by virtue of which 

he is empowered to place ca keep any person in 
confin^ent ; 

(/) every office]' of the Government whose duty it is, 
as such officer, to pieAenc offences, to give informa- 
tion of offences, to bring offenders to justice, or to 
protect the public health, safety or convenience ; 

(.9) every officer whose duty it is. as such officer, to 
take, -receive, keep or expend any property on 
behalf of the Govei’nment. or to make any sujrvey, 

• assessment or contract on behalf of the Govern- 
ment, or to execute any revenue-process, or to 
investigate, or to report on, any matter affecting 
the pecuniary interests of the (rovernment, or to 
make, authenticate or keep any document relating 
to the pecuniary interests of the Government, or to 
prevent the infraction of any larc for the protection 
of the pecuniary interests of Ihe Government ; and 

{h) every officer in the service 01 pay of the Govern- 
ment, or remunerated by fees or commission for the 
performance of any public duty : 

(18) “ rules ” means rules and forms contained in the 
First Schedule or made under section 122 or section 125 • 

The true scope of Rules. — " The body of the Code is fundamental and is unalter- 
able except by the legislature ; the rules .lie concerned irith details and machinery and 
ean he more readily altered. Thus it will he found that the body of the Code creates 
jiarisdidion, while the rules indicate the mode in which it is to he exereised. It follows 
that the body of the Code is expressed in more general terms, hut it has to he read in 
conjunction with the mare particidar provieions of the rules ” (y). 


(jf) Siam Mohan RamTaian (Id^S) 43 Col. 14B, 162. 
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“ sliare in a corporation ” shall be deemed to include 
stock, debenture stock, debentures, or bonds : and 

(20) “ signed, ’’ save in the case of a judgment or decree, 
includes s tam ped. 

3. For the purposes of this Code, the District Court is 

subordinate to the High Court, and every 
SnbnTilin.ilioii ol Court'. Civil Court of a grade inferior to that of 
• a District Court and every Court of Small 

Causes is subordinate to the High Court and District Court. 

Different rulings of different High Courts.— Wlicre tlioro arc different 
rulings of different High Courts oti a particular point, a Judge should follow the ruling 
of Jlie High Court to which he is subordinate 

4. (1) In the absence of any specific provision to the 

contrary, nothing in this Code shall be 
deemed to limit or otherwise afi’ect any 
special or local law now in force or any special jurisdiction 
or power conferred, or any special form of procedure prescribed 
by or imcler any other law for the time being in force. 

(2) In particular and without prejudice to the generality 
of the proposition contained in sub-section (1), nothing in 
this Code shall he deemed to limit or otherwise aflect any 
remedy which a landholder or landlord may ha’ce under any 
law for the time being in force for the recovery of rent of agri- 
cultural land from the produce of such land. 

5. (1) AYherc any Revenue Courts arc governed by the 

provisions of this Code in those matters of 
procedure upon which any special enact- 
ment applicable to them is silent, the 
Local Government, with the previous sanction of the Governor- 
General in Council, may by notification in the local official 
Gazette, declare that any portions of those provisions which 
are not expressly made applicable by this Code shall not apply 
to those Courts, or shall only apply to them with such modi- 
fications as the Local Government, with the sanction aforesaid, 
may prescribe. 

) Kofbaii Ally V. Sfiamfn Pfosuad lo Ctil» ^'2: Stvamirao V* Kasfiinath (IbOl) lo Bom. 410; 

Batajiv. Solhafam (18011)17 Bom- 955. 




PROVIJTCIAL SaiALL CAUSE COURTS. 


(2) “ Kevenue Court in sub-section (1) means a Court 
having jurisdiction under any local lau' to entertain suits or 
other proceedings relating to the rent, revenue or profits of 
land used for agricultural purposes, but does not include a 
Civil Court having original jurisdiction under this Code to trj’ 
such suits or proceedings as being suits or proceedings of a 
civil nature. 


Ss 

5-7 


6. Save in so far as is otherwise expressly provided. 

nothing herein contained shall operate tfi 
give any Court jurisdiction over suits, the 
amraint or value of the subject-matter of which exceeds the 
pecuniary limits (if any) of its ordinarj" jurisdiction. 

7. The following provisions shall not extend to Courts 

constituted under the Provincial Small 
rouitl.'”''''* Causes Courts Act, 1887, or to Courts 

exercising the jurisdiction of a Court of 
Siiiad Causes under that Act, that is to say, — 

(fl) so much of the body of the Code as relates to— 

{i) suits excepted from the cognizance of a Couit 
of Small Causes ; 

(m) the execution of decrees in such suits ; 

(iii) the execution of decrees against immovable 
property ; and 


(6) the following sections, that is to say, — 
section 9, 

sections 91 and 92, 

' sections 94 and 95 so far as they relate to 
injunctions and interlocutory ordCTs,- and ' ' 


sections 96 to 112 and 115. 
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8 . Save as provided in sections 24, 38 to 41, 75, clauses 
(a), (b) and (c), 76, 77 and 155 to 158, and 
fcy Ite Presidency Small Cause Courts 
Act, 1882, tiie provisions in the body of 
this Code shall not extend to any suit or proceeding in any 
Court of Small Causes established in the towns of Calcutta, 
Madras and Bombay ; 

Provided that — 

(1) The High Covrts of Judicature at Fort William, 
Madras and Bombay, as the case may be, may from 
time to time, by notification in the local ojficial Gazette, 
direct that any such provisions not inconsistent with 
the express provisions of the Presidency i mall Cause 
Courts Act, 1882, and with such modifications and 
adaptations as may be specified in the notification, 
shall extend to suits or proceedings or any class of 
suits or proceedings in such Court. 

(2) AU rules heretofore made by any of the said High 

Cowts under section 9 of the Presidency Email Cause 
Courts Act, 1882, shall be deemed to have been validly 
made. 

The pioTieos to the section weie added to the section by the Code of Civil 
Frooeduie Amendment Act I of 1914, s, 2. 



PART I. 

Suits in General. 

Jurisdiction of the Courts and Res Judicata. 


9. The Courts shall (subject to the provisions herein 
contained ) have jurisdiction to try all 
iililcah barred/ aiiciTniBuits ^ g— j nature excepting suits 

of which their cognizance is either ex- 
pressly or impliedly barred. 

Explanation . — suit in Avhich the right to propeity or 
'to an office is contested is a suit of a civil nature, notwithstand- 
ing that such right may depend entirely on the decision of 
questions as to religious rites or ceremonies. 

Suits of a civil nature, — Suits maj' bo divided into luo olassos — (1) those which 
are of a civil nature, and (2) thofo which are not of a civil luvtuie. It is suits only of a 
oivil nature which a civil Court has jurisdiction to ontert nin . A civil Court has no juris- 
diction to try suits which are not of a civilnatmc. Asuitis Hotot a civil nature, ifthe 
principal or only question in the suit is a caste question or a question relating to religi- 
ous rites. But when (l)a caste question ora question relating to religious rites is not the 
principal question in the suit, but is merely a subsidiary question, and (2) </te principal 
gneaUon in of a civil nature, e.g., a question as to the right to property or to an office or 
to any other civil right, and (3) the principal question which is of a civil nature cannot 
bo determined without deciding the caste question or question icluting to religious rites, 
the Court willin such a case decide the caste question ortho quest ion relating to religious 
rites to enable it to decide the principal gvcMon (a). J; is upon this principle that the 
Explanation to tho section is based. 

Suits in which the principal question is a caste question are not suits 
of a civil nature. — A caste is any well defined native community (be it Hindu or 
Mahomedan) governed for certain internal purposes by its own rules end regulations (6). 
A caste question is one which relates to matters affecting the internal autonomy 
of the caste and its social relations (c). 


To determine whether or not a question is a caste question, t he test. is — Would the 
cognizance of the matter in dispute by tho Court be an interference with the autonomy 
of tho caste ? Would the Court bo deciding the question which the caste as a SBlf.govem- 
ing body is entitled to dooido for itself ? If yes, tho question is .a caste question, and no 
civil Court has jurisiiiotion to entertain it (d). Thus a ca.sto may pass a resolution 


(a) ioiji v. Wdji (1805) 19 Bom. 507; Prdjji v. 

QorAnd (1887) 11 Bom. 534. 

(t) Abdul Zadir v. Dharma (1895) 20 Bom. 190. 
(cj Appaya v. Padnppa (1899) 23 Bom. 122, 130 ; 


Jetbabkai v. Chapsey (1900) 34 Bom. 467, 
481. 

(i) Murari v. Siiba (1 882) 6 Bom. 726, 727. 
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(lepriTjiiga membor of man-pnfijnvitation, or invitation to cliiincr or to mzinj or otiipr 
coremonios for an alleged bivaelt of a caste rule. Th^oxcluded member has no remedy 
in law. for all that he has lost is a social privilege, and^ not a leffal right, and tho caste 
is the only tribunal to which a casteman deprived of that privilege could resort. A 
civil Court has no power by its decree to compel thomombers of a caste to invito .1 
casteman to dinner or to any ceremony (c). 

Expulsion from caste. — To exclude a member of a caste from invitation to caste 
dinnoK*or*eeromoiiic.s is. a.s stated above, to deprive him of a social privilege. But to 
e.rpel him from the caste is to deprive him of a legaljiijhl^which. forms part of his slahi^. 
Hence a suit (CiV/iic fora declaration that theplaintillis entitled to be re-admitted into 
the caste and also for damages for expulsion from the caste (/), provided the oxcom- 
munioation is wrongful, as where a member is c.xpellcd from the caste without oppoi- 
tnuity of exjilanation being offered to him ((/). In the JInfassal of Bomliaj', howovei. 
a suit does not lie in such a case for rcilocnlioii to easte, the cognizance of such a siiH 
heing expressly barred by Bomluiy Regulation II ol 1827, s. 21 (7i) ; but a suit lor 
doniojes will lie. 

Suits in which the principal question relates to religious rites or cere^ 
monies are not suits of a civil nature. — ^Thiis a suit will not lie to establish .1 
right to parade bullocks on certain days {!) ; or to compel piijaciy to adorn an idol a' 
certain seasons (j). or toinstalil in a particular temple instead of in another (/.■). Theie 
is no right whatever of a civil nature that is involvul in these casus. 


Suits for vindication of a mere dignity attached to an office are not suits 
of a civil nature. — A olaim by a !<ii-eti,ii (aich-priest) that ho is entitled to bo cai- 
ried on tho high road of a town or village in a pnliuu(uin on eeremnnial oecasious uill 
not be entertained by a civil Court (/). Wind i- claimed by the plaiutill in such a ca'i- 
is a mere mark of hnuovc apponded to the olliee of a f^icniiti. Civil Courts should dis- 
courago as much as possible claims of so uii'-ulistnntial and objectionable a nature, and 
they ought not to bo involved in the determination of trivial cpiestioiis of dignity and 
privilege, although connected with an office, hollowing this rule the Courts have de- 
clined to decide disputes as to pioeedenee or privilege Isetwoeii piin>h' roligioii.s function- 
aries (ill). But j f honours ho .iltaebcd to an otiiee hy way of reviuvcrnlioii, in other word'. 
ns part of ils emoluments, a civil Court c.m entertain a .suit for such lumoui-s (n). 


Suits for secular office, — When no lemimeration attaches to the office of the 
iScemtiiry of an Association (registercil under Act 21 of 18(i0),a suit for a deolar.ation that' 
the plaintiff is tho Secretary of the Aiwociaf ion and that his dismissal from the office was 
not justitiedby tho rules of the A.ssociatiou.is not maintainable by a civil Court, especi- 
ally if tho Association has powers to alter its rules from time to time. Tho reason is 
that in such a case no decree which any civil Court could pass in plaintiff's favour could 
prcvent the Association from altering its nilcs and tlien di.sponsing with tho plaintiff's 
services and employing some one else (o). 


(r) Raahunath v. Jamrfthan (isni) l.> Hum. oOU ; ' 
Swlliacoiii V. SuOharam (IStiO) U H. L. K . ,\ . 
.1. 01 ; Mayaskaiikaf v. Ifans/intii-ar (18aO) 
10 Horn, col . 

(/) Jagamiathv. Aknli (1S04) 21 Cal. 403. 

(y) Ajipayd T. Pttdapiia (1800) 23 Hem. 122; 
Kesliartal v. Bui Girjit (1900 ) 24 Bom. 
13, 22-23 : VnUablui v. il/arfHSiirfaROR (1880) 
12 Matl. 403 ; OOiutpali v. Eharali (1804) ' 
17 Hurt. 222. 1 

(A) SaUnt V. Kcslunrji (1002) 2o Com. 174. I 


(i) llama v. Shivram (1882) G Bom. 110. 

O') Vasnilc'j v. Vamnaji (1831) 5 BoU. 80. 

(tl Lake Sath v. Dasarat/u (1003) 32 Oal. 1072. 

(t) Sri Sunkar v. Sidha (1843) 3 M. 1. A. 108 aiul 
Bhankara v. Eanma (1878) 2 Bom. 474. 

(m) AlBdhmudttn v. Shankarackarya (lOoo) 33 

Bom. 278. 

(n) Itungackariar v. Eangasttmi (1000) 32 Had. 

291. 

( 0 ) ^Ittharaj Artraia v. Shashi (1013) 37 .411. 31::. 
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. . Suits for religious office, — Tho Explanaiion to tlio section assumes that a S. 9. 
suit ill which tho right to an “ oflico ” is contested is a suit of a civil nature. Now an 
ofHcc may bo either secular or inligious in its character. We are here principally oon- 
cornod with an office of a religious cliaracter, for the question as to religious rites and 
ceremonies contemplated liy the Exphtnafion can only arise when the right to a religious 
office is contested. Religious offices may bo divided into two classes : 

I. — Those to which /ecs arc ajipurtonant as of right ; such as the office of tho Ka~.i 
of Bombay, or of Iho Joshi of a village, . 

II. — Those to which no fees are attached, but which entitle the holder thereof to 
receive such gratuities as may be paid to him ; such as tho office of pvjaris 
or officiating priests in a tcmjile, or of tho Aya of a math. 

As regards religious offices of the lirst class, that is. offices to which fees arc attached, 
t here is no doubt that a .suit will lie ag.iiiist an intruder for a declaration that the office 
is vested in the jilaintift. Such a suit is ,i suit of a civil natnre, and it will bo tried by a 
civil Court (p). 

■ As regards religious offices of ihc -econd class, tho question is, whether a suit ivilllio 
for an offico to which no fees are attached ? Uiffciont views have boon hold on this 
point by different Courts. It has been held by tho High Court of Calcutta that a suit 
by a person claiming to bo entitled to a religious office against a usurper for a declara- 
tion of tho plaintilt’s right to tho offico is a suit of a civil natnre. and will therefore be 
ontortained by a civil Court, ihough no emoluments are attached to the office at all. 

This conclusion is arrived at by the simple voasiming that a religious offico, though no 
foes are attached to it. is after all an "offleo” within the meaning of this section and that 
the section assumes that a suit for an ••office"’ is a suit of a civil nature (5). On tho 
other hand, it has been held by tho High Court of Madras that a suit will not lie for a 
religious offico to which no foes are attached (/•). .\s regards Bombay decisions, wo may 
ilivide them into two classes, namely. (I ) thase in which the religious offico is attached 
t o a temple, shrine, or sacred spot, and (2) those in which the offico is entirely peisonal 
ill its character. A suit will lie for a religious office which is attached to a place, 
tiiough 110 fees are a])piir(onau( to it. such as the offico of ulUuiating priest in a temple. 

Ill- of Aya of a ninth (s). Hut a suit, will not lie for an office to which no fees are attached, 
if the offico be pcreonal in its cluraoter. such as tho offico of Chalwaiy (I) (bearer on 
3iublic occasions of t lie insigiii.a of a c.i-.te), or the office of Guru (w). It has boon Itcld by 
t ho High Court of Allahabad that a mere right to perform Bum Lila (religious ijageanls). 
which does not c,irrywitlt it any right to emoluments, nor is attached to a shrine nr 
temple or sacred spot, cannot be enforced in a Court of law (u). 

Suit for inspection of accounts of caste property. — Such a suit relates purely 
to a caste question, and it cannot therefore be entertained by a civil Court (to). 

Interference ■with tempie property. — Komoval or alteration of namams or 
religious marks in a temple, which are recognized as the badges of a particular religious 
denomination, amounts to an intorlereiicc with properly, and i.s a ground of action in 
civil Courts (.r). 


tp) ilutiumnisd v. ISaysd' Ahmed (IbOl) 1 B. M. O. 
App. xviii : Ghelabhai v. Jiargotean (1911) 
3G Boitt. 04. 

(it) niiioHafhv.PriitdpCImmlra (1000)27<'al.30. 
{/) TkoUtpnaltt V. Venkata (1806) 19 Ifiul. 02: 
fSieobimiya v. Vcduntacharinr (1005) 23 
Jtail. 2.). 

(*) l.imha V. Unma (13s9) 11 Bom. 3(s: Uiirstt,i- 


gaya v. Tamana (1862) 16 Bom. 231. 

(t) Skankara v. llaama (1878) 2 Bom. 471. 

(u) Murari v. Suba (1882) 6 Bom. 723; Oadigeya 

V. Basaya (1910) 34 Bom. 455. 

(c) Clmma Butt v. Bobu Sandan ( 1910 ) 32 All. 
527. 

tie) Jetbabhai v. Chopsey (1909) 34 Bom. 407. 

(x) Krisltnasaini v. .ynmitram (1907) 30 Itad. 1.18. 
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9 , 10 . 


Suits expressly barred. — ^The section saya that certain suits, though of a civil 
natnre are not triable by civil Courts, if the cognizance of such suits is expressly barred, 
that is, by any enactment for the time being in force. Thus i t is provided by the Income 
Tax Act, s. 39, that “ no suit shall Keiii any civil Court to set aside or modify any assess- 
ment made ” under thiit Act. 

Suits impliedly barred. — Besides suits of which the cognizance is expressly 
barred, there am suits which am barred by general principles of law, such as suits relat- 
ing to acts of State and public policy. Thus a suit will not lie against the Secretary of 
State for damages for publication of a Govemniont resolution in the GovommontGazette 
respecting the conduct of a public servant, though it may amount to a libel. Such a 
publication is an act of State in respect of which no action lies (j/). Similarly a suit 
will not lie for damages for defamatory statements made in the course of a judicial pro- 
ceeding by a party or by a witness. 'Che ground of this principle is. ‘‘that it concern^ 
the public and the administration of justice that witnesses givii g their evidence on oath 
in a Court of justice should not have before their eyes the fear of being luirassed by suits 
for damages ; but that the only penalty which they should incur, if they give evidence 
falsely, should bo an indictment for perjury’" (r). 


, 10. No C ourt shall profccd with , the trial of aay suit in 
which the matter in issue is also directly 

Stay ot'iiiit, and. 0, ' pr6v‘(^ fily 

institute d su it betw.een the_same. parti es, or betiveen parties 
under Avhom they or any of them claim litigating under the 
same title where such suit is pending in the same or any other 
Court in British India having jurisdiction to grant the relief 
claimed, or in any Coiul; beyond the limits of British India 
established or continued by the Governor-General in Council 
and having like jurisdiction, or before His Majesty in Council. 


Explcmation . — ^The pendency of a suit in a foreign Court 
does not preclude the Courts in British India from trying a 
suit founded on the same cause of action. 


Scope and object of the section. — The present eeetion provides that where a 
suit is instituted in a Court to which the Code applies, the Court shall not proceed with 
the trial of the suit, if — 


first, the matter in issue in the suit is also directly and substantially in issue iu a 
previously instituted suit between the same parties ; 


secondly, the previously instituted suit is ponding — 

(fl) in the same Court in which the subsequent suit is brought, or 
(6) in any other Court in British India (whether superior, inferior or co-ordinate j, 
or 


(u) Jelian/ir v. Sscretary of .t'fate(1003) 27 Bom. 
189. 

( 2 ^ ChWambara v. T/iottwaiu (1887) 10 Mad. 
87 ; Nathji v. Lalbhai (189u) 14 Bom. 07 ; 


Tenoleton v. Laurie (1001) 25 Bom. 230 ; 
Dawtn Sinnh v. Mahip Sinnh (1897) 10 
All. 425 ; Bhihamber v. Becharam (1888) 
15 Ual. 204. 
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(c) in any Court beyond the limits of British India established or continued by 

the Gfovemor General in Councilor 

(d) before His Majesty in Council ; and 

thirdly, where the previously instituted suit is pending in any of the Courts men- 
tioned in cl. (6). or ol. (c), such Court is a Court of jurisdiction competent to 
grant the relief claimed in the subsequent suit. 

The object of the section is to prevent Courts of concurrent jurisdiction from sitnid- 
taneouAy try’ing two parallel suits in respect of the same matter in issue. A carries on 
business at Karachi. A has an agent B at Calcutta. A sues B in the Karachi Court 
for an account of dealings between them and for lecovory of whatever sum should bo 
found duo on the taking of such account. Subseqnontly B sues -1 in the High Court 
of Calcutta tor recovery of Rs. 2(i.000 or in the alternative for an account. Here the 
matter in issue in B’s suit is directly .and substantially in issue in J’s suit ; further, both 
the suits are between the same partii*-. and tlio Court at Knr.ichi is a Court of jurisdic- 
tion competent to grant the relief cl.iiincd in E's suit. Such being the case, the suit 
filed in the Calcutta Court should bo sl.iyod, and the suit in Iho ICarachi Court, being 
the one instituted prior in point of lime, should be proceeded with (a). But if A carried 
on business at Pondicherry instead of at Karachi, and the suit was brou^t by him in 
the Pcndicheriy Court, the Gilcutta Court would not bo precluded from proceeding 
with the trial of B’n suit, the Pondicherry Court Ireing a " foicign ” Court. See the 
Explanation to the .■'eflion. 

11- No Coui;^shall tiv anv suit or iss ue irt which the. 

matte r' Tlircctlv a nil Bubstantially m. issue 

(suicaa. has Jjeeu dii^wtlj: arid su bstant ially in 
issue in a former suit between the same parties , or between 
parties "imder whom they or any of them claim, litigating 
under the same title, in a Court competent to try such subse- 
quent suit or the suit in which such issue has been subsequently 
raised, and has been heard and finally decided by such Court. 

Explanation I . — The expression " former suit ” shall 
deni-te a suit which has been decided prior to the suit in question 
whether or not it was instituted prior thereto. 

Explanation II . — ^For the purposes of this section, the 
competence of a Court shall be determined irrespective of any 
provisions as to a right of appeal from the decision of such 
Court. 

Explanation- III . — The matter above referred to must 
in the former suit have been alleged by one party and either 
denied or admitted, expressly or impliedly, by the other. 


Ss. 

10, 11 


(ff) V. i/oll*AffiM^w(1910)43 Pal 144. 
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Explanation, IV. — Any matter whicli might and tiuglit 
to have been made ground of defence or attack in such former 
suit shall be deemed to have been a matter directly and 
substantially in issue in such suit. 

Explanation V. — Any relief claimed in the plaint, ■which 
is not expressly granted by the decree, shall, for the purposes 
of this section, be deemed to have been refused. 

Explanation VI. — ^IMiere persons litigate hom fide in 
respect of a public right or of a private right claimed in common 
for themselves and others, all persons interested in such right 
shall, for the purposes of this section, be deemed to claim irnde]’ 
the persons so litigating. 

Res judicata. — Tho jirespiit. section deals with the doctrine of ren judicnln. The 
loading case on the subjeot is the DhcIim of King^lont' t ease (fi). Contrasting the invsent 
suction with s. 10. it may lie said that Iho mlo in s. 10 relates to res suhjuilicr. that i.'. 
a matter which i.s ponding judicial inquiry; while the rule in the present section relates 
to res judicata, that is, a matter adjudicated upon ora matter on which judgment has 
been pronounced. Section 10 ham the trial of a s?rit in which the matter directly !i.nrl 
substantially in issue is adjudication in a previous suit. The lu'cscnt seotio.i 

bars the trial of a suit or an issue in which the matter dircctly and substantinlly ii^ 
issue has already been adjudicated upon in a previous suit. 

Conditionsof res judicata. — It is not every matter decided in a former 'iiit 
ihat can bo pleaded as res jiidknla in a subsequent suit. To constitute a matter re. 
judicata tho following conditions must concur : 

I. — Tho matter directly and substantially in issue in the subsequent suit or is.-ue 
must have been directly and substantially in issue, either actually {Explaiia- 
tion III) or constructively (Explanation IV) in tho former suit. 

II. — The former suit must have been a suit between the same parties or betieeai 
parlies under whom, they or any of them claim. Explanation VI is to be 
read with this Condition. 

II. — Tho parties as aforesaid must have litagated under the same tide in the former 
suit. 

LV.— Tho Court which docidod the former suit must have been a Court competent 
to try the subsequent suit or the suit in which such issuo is subsequently 
raised. Explanation II is to be read with this Condition. 

V. — Tho matter directly and substanthally in Jssne in tho subsequent suit must 
have lieoii heard andJuutSy decided by tho Court ill tho first suit. Explana- 
tion V is to ho road with this Condition. 

We ]iroeecd to consider the above Conditions in order. 


(6) i Smltli’^ h. C. 713. 
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Condition I. Matter directly and substantially in issue. — ^Tlio foliowiu; S. II. 
table wot« forth the seveial matters wo have to oonsidm m.tlev Condition I ; — 

flitters in issue. 


Matters direcdy and 
substantiatty in issue. 


thote MluaUy \n those cotMruclirely 

issue. in issue. 

It is not enough to constitute a m.itter rctjudiealn that it w.is in issue in the former 
suit. Tt is further necessary that it must liave been in issue directly anisubstantiaUy. 
.\ inatter cannot be said to have been “direetlyand substantially” in issue in a suit, 
unless it was allegedhy one party and denied or fidmilted.e-ithox cvpressly or by nocossary 
implication, by the other. 

• ExpUnialion II f . — Jt i- not enough tliat the matter v.vw nllnjed by one itarty (c). 

.tt the s.anie t iino it is not noecssarj' to constitute a matter “• directly and substantially ” 
in issue tliat a disliacl issue should have been raised upon it ; it is sufficient if the matter 
was in issue in subslaiiee (<?). A, claiming as the adopted son ot X, sues Ji to recover 
]possessioii of certain pieperty forming part of the estate ot X. Here the question of 
adoption would not be a niiittet "diiootly and substanti.illy ” in issue, unless E either 
admitted or denied the adoption. J’or B might neither admit nor deny the adoption, 
^aiid miglit resist ,t’s el.iini on the ground of adverse possesMon, or on the ground that 
he is entitled to the property as a devisee mider the will of X. fn that case, the ques- 
tion of adoption would not bo a miiUor ‘‘diteetly and sulist.inlially” in issue. 

Mailer coUateraUy or iiicidailaHy in issue. — Every .siiil miiU involve a matter ‘"di- 
TOOtly and substantially " in h-siio. It may also involve a matter ” collaterally or in- 
cidentally ” in issue. To constitute a matter res judicata, it is necessaiy that it must 
lie in issue *' directly and subslaiilially ” in the suit under trial, .iiul I hat it must haw 
been in issue aWo “• diieetlv and substantially ” in a former suit . 

/lla''lratiun\. 

{a) .1. cl.iiining to be the liiiia .uid heir of a deceased ntuhiml, sues li (a tenant) 
ior the rent of certain lands forming jiart of tlie estate of the mohiM. C claims that he 
and not A, is the clieta and heir of the deceased, and that ho is therefore entitled to the 
rent. C7 is thereupon added as a defendant to the suit (see O. J, r. 10. Code of 1882, 
b. 32.) The issues raised are — 

1. Whether A or f ' is the chela and heir of the iiioAaat ? 

2. Whether any iintl what rent is due by IS ? 

The Court finds that A i.s tlie chela, and heir of the niohunl, ii also fuids that there 
IS a .sum of Ks. 2..100 due by D ior rent, and decrees *4 ’b claim. 

Subsequently C sites A for a declaration that ho is the c/ieia and heir of the molaait. 
and claims that he is as such entitled to the •whole of the ptoxiorty left by the irudaM. 

k) nheo Itataiiv. niiro Sirhiii (fSS() (j .tll. S.'>tt, 362. I (i) Soorjoaioiiee v. Suidanuiid (1S74) 12 li. I.. H. 

I 30 If 31."i, Slip. VoJ. I. .4. 212. 


M.iftors coUateially or 
! ncideatnlly in issiio. 
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A contends that the question .is to -nrho is the chela and heir of the deceased is res judicata. 
The question is res judicata, and tlie suit ought to be dismissed, for though the former 
suit was for rent, the entire question of titie to the property of the deceased was directly 
and substantially in issue in that suit and it was decided against C : Toponidhee v. flree- 
putty (1880) 5 Cal. 832. 

(6) A, a Hindu, dies leaving a widow and a brother, G. The widow sues B (a 
tenant) for the rent of certain property alleging that it was the separate property of her 
deceased husband. C claims to be entitled to the rent on the ground that it was the 
joint property of himself and his deceased brother, and that he became entitled to it by 
right of survivorship. C is thereupon added as a defendant to the suit. The issues 
are — 

1. Whether A .alone received the whole rent of the property in his lifetime, or 

whether the rent was received by him jointly with C ? 

2. Wltether any and what rent i.s due by B ? 

The Court finds on the first issue that .4 alone received the whole rent in his 
lifetime. (The finding on the second i.ssne is unnece-ssary for our present purposes.) 

Subsequently C sues the widow for .i deeluration that he and his brother A were 
joint, and claims to be entitled to the said property by right of survivorship. The ques- 
tion whether A and C were joint or separate is ”ot res judicata, for it was not “directly 
and substantially ” in issue in the former suit. It was in issue in that suit only “ colla- 
terally or incidentally.’' for it will bo seen on referring to the fii’st issue in that suit that 
it did not cover the entire quo.stion of C’s title, but related merely to the joint or separate 
receipt of rent. It would have been diflerent if the first issue had been — whether A and 
C were members of a joint Hindu family, and the finding on the issue had been that 
they were not joint : Bvn Bahadur v. fjiichn Koer (1885) 11 Cal. 301. 12 I. A. 23; 
Srihari v. Khitisk Chandra (1897) 24 Cal. .>09. 

It is the matter directly and substantially In issue in a suit, and not the suhject-maltcr 
thereof, that forms the test of res judicata. — He.tcc it follows that though the subject-matter 
of the second suit may be entirely difieronl troni the sitbjecl-matter of the first, yet if a 
matter which is directly and sub-.tant!ally in issue in the siibsequeiit suit was also directly 
and substantially in is.suo in the previous suit, the decision on the matter so in issue in 
the previous suit will oper.itc .is re-, judicata .so as to bar the trial of that matter in the 
subsoquont suit. Thus if -4 ci.riins certain iirojicrty a.-, the adopted son of X, and the 
defendant denies the adoption, and the Court finds that .4 is the adopted son of X, 
this will be binding on the defendant as res judicata in a subsequent suit by A against 
the same defendant to recover another property claimed under the same tide (e). It is 
not open to the defendant t o contend that the properties claimed in the two suits being 
different, the deoi.siou on the question of .d’s adoption in the first suit cannot operate 
as res judicata in the second. 

Former suit : Explanation I. — Wo have said above that a decision in a former suit 
may operate as res judicata in a subsequent suit. What is the meaning of “former 
suit ’’? Does it refer to the suit that has been first instituted or to the suit that has 

fe) Pitlapur liaja v. Bnelii (1885) 8 Mad. 219, 12 Sahab (1881) 13 AH. 53, 02, 17 I. A. 150 ; 

I. A. 10 ; Kristin v. Bunwari LaU (1870) 1 Buwrka Das v. Akhay Sinyh (1908) 30 All. 

Cal. 144 2 1. A. 281; Kudha Prasad v. lust 470. 
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been first (2ecii{e(2 ? The aiis^vor is that it refers to the suit that has been first decided; S. II 
in other words, “former suit means a previously decided suit. The result, therefore, 
is that if suit Eo. 2 is instituted after tho date of the institution of suit No. 1, and suit 
No. 2 is decided first, the decision in suit No. 2 may operate as rc* judicata in suit No. 1 
(/). The same rule applies to appeals (</). Explanation I, which is new, does no more 
than give effect to those decisions. 

Matter which might and ought to hare been made ground of attach or defence : Expla- 
nation IV. — A matter directly and substantially in issue may be either “actually” 
in issue or it ma3' bo in issue “constructively.” In the case of the chela and Mohuni 
cited above, where it was hold that the matter was in issue directly and substantially, 
tho matter was “ actually ” in issue directly and substantialh'. tor it was actually alleged 
bj' one party and denied by tho other. It often happeius that a matter which might 
and ought to have been made ground of attach b\- the plnintilf to substantiate the relief 
claimed by him in the suit, is not allcgcil bj- him as a ground of attack; and also that 
a matter which might and ought to have been made ground of defence by the defendant 
is not set up as a ground of defence. A matter, which might and ought to have been 
made ground of attack or dofonce in the former .suit, but which has not been alleged 
‘as a ground of attack or defence, will be deemed to have been .a matter directly and 
siibstantiall}’ in issue in such suit (E rpla nation IT). That is to say, though it has not 
been actually in issue dircctl.v and substarvtiallj’, it will Itc regardi d as having been con- 
etructiudg iir issue dimotl.V and substantially. This section draw.- no distinction between 
tho claim that was actually made in a .suit, and tho claim that might and ought to have 
been made. 

Illustrations. 

1. X, a Hindu, dies leaving a widow. Tho widow makes a gift of certain pro- 
perty belonging to her husband to her brother. B. After the death of the widow. A, 
alleging that he and -V wore membei-s of a joint family, siics B tor a declaration that 
he is entitled to tho property by right of survioorship. The Court finds that A and X 
were separate, and A’s suit is dismissed. Subsequently A sues B for the recovery of 
the same property, alleging that as tho nearest reversionary heir of X, ho became entitled 
to the proport}' on tho doath of tho widow, and that tho alienation madebyhorin favour 
of B was nob binding \ijjon him. The suit i.s barred as res judicata. A might and ought 
to have sot uj) tho title by heirship as a ground of allachin tho former suit. It will thore- 
toic bo deemed to I'.avo been “(liroclly and substantially in issue” in that suit, and it 
will also be deemed to have been “ he.aid and finally decided ” against A : Guddapa v. 

Tirkappa (1901) i.") Horn. 189. ilisscnted from in Ramaswami v. Vythinatha (1903) 20 
Mad. 700, a case on dilloient facts altugothor. Tho grounds of dissent, it is submitted, 
are not satisfactory. 

2. A, a Hindu, dies leaving a widow .and a brother B. Tho widow buobB for recovery 
of certain property, alleging that it was tho self-acquired property of her husband, and 
that a will alleged to have been executed by her husband .and relied on by B was a for- 
goiy. B alleges that tho property was joint family property, and that on tho death of 
A ho became entitled thorato by right of saruimrship, but he does not claim any title 
to the property under tho will. The Court finds that the property was the self-acquired 
property of A, and .decrees tho widow’.s claim. Subsequently B sues the widow to ro- 
' cover the same property from her, now claiming the same as a devisee under A’s will. 

(/) il ii'.ujammtthv. Vc.itntntristiiwmn {1001), Iff) Ram iff/ v. Clt/iab Nath (1800) 12 All. 

c Mail. S50 ; RttltieJieHy. KisliaiiLiU S7B ; Reni Madha v. Iiulur Salmi (1000) 

( 889)11 All. 148. 32 All. 07. 
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The suit is bam»d as res judicata. B iitighl and nughtto h-ivc set up the claim under tla 
10 ® as a grownd ofJejenAC in tlws former suit. When a plaintiff claims an e.statc^, 
,uid defendant, being in possession, resists that claim, he is bound to resist it upon all ' 
t he grounds that it is possible for him according to his knowledge then to bring fonvai-rl”: , 
Sriniut Rajah v. Katanixt Xatchiar (1866) 11 Il.T.A. ."iO ; Doorga Reread v. Doorga Kan-' 
mri (1879) 4 Cal. 190. o I. A. 149. t 

3. .‘1 lends Rs. 50,000 to a Hindu uidow on .i mortgage of her husb.and’s property. 
Tile widow then surrenders the property to B. 1 ho roversionary heir of her husband, 
on B agreeing to pay all her debts. .4 sues I> anti the widow to roeorer Rs. 50,000 by 
sale of the mortgaged property. J .also asks for .i personal decree against the widow, but 
he does not ash for a personal decree aijainsl B. B is joined as a defendant on the ground 
that the mortgaged property formed part of the property transferred by the willow to 
him. The Court finds that the mortgage is not binding upon the husband's estate, 
and the suit against B is aecortlingly dismissed. As against the svidow. a per.sonal ile- 
etce is made for the amount of the loan. .1 lealises Rs. .I.OOO only fioiu the widow, 
and after her death, he sues B for the balance of the money due under the decree (that 
is to say, jf asks for a personal decree ag.iinsl B for the balance) alleging that 
B was personally liable under the agreement with the widow to pay her debts. Tlie 
suit is biin-cdas res judicata, for A " might and might ” to have .tllegcd in the forniei 
suit that if tho mortgage was not binding on the estate, B was at all events personally 
liable to pay tho debt in conaeiptence of tho aynetncnl which ho (B) had entered into 
with the widow : Kameswar Persimd v. Rnjhumari (1893)20 I'al. 79. 19 I. A. 2.'!4. 

It is clear that it cannot ho said of any nutter that it ought to have been set up .i- 
a ground of attack in a former suit, it its iniroductioii would have been ineongriinii, 
to the matter of tluit .suit (7i). 

Issue of law.- -f'Sues ,ire of tluee kmil~ ; (I ) is.ucs i>t fact . (2) issues of l.iw. anil (31 
mixed issues of law and fact. 


An issue of fact may be res judicata. Almost all the cases we have hitherto dealt 
with relate to issues of fact . Xolo the words with w'hich the section begins '■ no C'ouri 
shall try any suit or issue." 

An issue of mixed law utid lad siaiuU on the oune fooling as an issue of fact, and 
it may also be res judicata (i). 

.An issue of law may or may not lie rrijuduata. It iiiay be res judicata, if the cause 
of action in the subsequent suit is the same as that in the former suit (j). But it caimot 
be resjiidiccOa if tho cause of action in the subsequent suit is different from that in the 
former suit (fc). Cases falling under tlie latter eliiss are eases of roeurring liability, sncli 
as rent, maiiiicnanec, ete. 


Conditions li: Parties. — .l.suc.s B for rent. The defence is that C, and nob .4 
is the landlord. A fails to prove his title, and the suit is dismissed. A then sues B and 


(A) BepiUit ConimiitSio/ipr ty Kheti v. Khunynn 
Singh (1<J07) 2!) All. H 1. A. 72. 

(?) BUhnu Priua v. IShaba Suti*iaTi (1901) 28 Cal. 
318; Koyyavn \. Doosy (1006) 20 Mad. 
225. 

( I ) BOieri Koer v. A etlfi Jioer (lS8t) lo Cal. 1087 ; i 
Phundeo \ . .Tanyi Sath (1803) 15 All. 327 ; i 
h'averi .imwett i anUri Ilainier (1003) 2a 


Mad. 104 ; If'amim v. Hart (10137) 31 lUnu. 

128 . 

(k) Almtinrdsstt v. Shame Charan (lOO.'i) 32 Cal. 
740; Bail A'ath v. Padmanetul (1912) 39 
Cal. 848; Fia/oiui.i2(railiny(100S)2n llom. 
25; Kuppayy s. /{umnre (1000) ft M.nl. 
!.'■(). 
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C for A declaration of Lif. title to the property. Tho suit is not baned, for the parties S. 1 1 

to the two suits are not the same : C not being a party to the former suit (1). 

Res judicata as beliccps co-defendants.- — A** a matter may be res judicata between 
e plaintiff and a defendant, so it may be tes judicata as lietut'en eo-plaintiffs and eo- 
ilefendaiit-'. 

First, .isto res judicata bolwecii co.dafendants ; ii in a suit by A against E and 
(’ as defendant.s, there is a matter directly and substantially in issue between 
II and C, and an adjudication is made upon that matter, and such adjudication was 
nrccstnc’j to tho determination of the suit, the adjudication may operate as res judicata 
in a subsequent suit between li and 6' in which either of them is plaintiff and tho other 
defendant («i). A Hindu, }l. dies leaving two daughters III and D2, and a nephew A'. 

Dl sins D2 and A’ to recover certain property under an oral will of II. D2 claims the 
property under a will in writing oxooufed by II. X claims the property as undivided 
iiophow of H. The Court finds that II and A' were divided, that the written will is the 
valid will, and dismisses Dl's .suit. Subsequently E2 sues A' to recover the property 
under tho ivritton will. A' contends tliat ho and II were joint . .rnd that on H'a death 
ho became entitled to the property by right of survivorship. The question whether 
H and X were joint is rrs Judicata. That question was directly and substantially in 
issue in tho first suit, and it was necessary to decide it in that suit to adjudicate upon 
])Va claim, and it was decided against A' (it). 


Res judicata as between cn-plaiiitijfs. — ^Nost, as to ns judicata between co-plaintiffs. 
As a matter may be res judicata between co-defondants, so it may bo res judicata between 
co-plaintifl's, subject to tho same conditions that obtain in the case of co-defendants (o). 

Explanation TV. — Tliis explanation provides that w hem peisons litigate bonii fide 
in respect of a public rigid or .i private right claimed in coimnon for themselves and 
others, all persons interested in such right shall, for the purposes of this section, he 
deemed to “claim under” the person so litigating. It rofeis to cases in which a decision 
in a suit may operate as res judicata against persons not exprcsstn namtdaa parties to the 
suit, as where a suit is instituted by A and B on behalf of themselves and ofhers, or where 
it IS instituted against A and B oii behalf of themselves and others. Tho conditions 
under which the decision in such a suit may const itiuc id judicata against the parties 
not expressly named in 1 he suit arc — 

1. That there niu-t be a right claimed by .-1 and J1 in common for themselves 

aud the parties not expressly named in the suit (p), and 

2. That the iiarties not expressly named in the suit must be interested in such 

right. 

Illnst rat ions. 


(1) A decree in a suit against certain members of a sei-t alleged to be wrong-doets 
in their indiuiduaj capacity cannot operate as res judicata in a subsequent suit against 


(0 Dieerkanath v. Ram Cliand (1899) 26 Cal. 428, 
432. 

(fli) Chaijuv, Fiwoo (1900)22 All. 386; BotomtAat 
V. Xarastaabhat (1901) 25 Bom. 75 ; Yusuf 
V. Burji (1607) 30 Mad. 447 ; Gverdso Singh 
V. ChandrtMh Siruih (1909) 36 Col. 103; 
Fakirchand v. Ftagmdidiand (1016) 40 Bom. 
210 . 

(a) Venkamja v. Xarasamma (ISSS) 11 Mad. 204. 


(o) Krisitnan i . Kannau (1898) 21 Mad. 8 ; Rukh- 

mini v. Bhondo (1011) 30 Bom. 207 ; 
Chldddn v. Burgs (1000) 22 AU. 382 ; 
Asghar v. Mahomed (1003) 80 Gal. 550. 

(p) Somasuniara v. KulsmiAvslu (1605) 28 Mad. 

457 [F. B.) ; Surmdet Noth v. Bnjo Nath 
(1886) 13 Cal. 362; Jatmangal Beo v. 
Red Saran (1011) 33 All. 493. 
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the other members of the sect: Sadagopa Chariar v. Kriahnamoorthj Boo (1907) 30 Mad. 

I So, 34 I. A. 9.3. [The wrong complained of in the former suit in this case was that the 
defendants carried on idol in procession thiongh certain streets, and th.at such proces- 
sions were in violation of the plaintiffs’ rights. The suit was against the defendants 
in their individual capacity, and not as representing the sect to which they belonged.] 

(2) A and B as iiiemhers of Ihc Mahomedan community bring a suit against C fora 
declaration that a certain niosqiic and a garden appertaining to the mosqiio are wakf 
(charitable) property. The plaintiffs foil to prove that the properties are wakf pro])orty, 
and the suit is dismissed. After some years a suit is brought by nine other mcinber.s of 
the same community against the same defendants for the .same relief. The suit is barred 
as res judicata. Tlte reason is that the fimt suit by .1 and B was brought by them in 
their representative capacity. Ilml is. as repre-sent ing the whole Jlahomedan community 
of the place [see notes to t). 1. r. 8 ] : M iiluimmni v, SumUra (1914) 30 All. 424. 

Condition III: Litigating under the same title. — Thcthinleomlitiun of res 
jiidicaia is that the parties in tho subsequent suit must have litig.aled under the ‘‘ same 
title ” in the prcvioiish' decided suit. Tho exprc.s.sion “same title" means the same 
capacity. “A verdict ag.ninst ,a man suing in one capacity will not C'top him when 
he sues in another distinct onpaeity, and. in fad. is a different person in Iniv" ( 7 ). Thm, 
where a suit is brought by a person to recover possession from a trespassevof iiint/t pro- 
perty claiming it as tho heir oi a deceased but hedoe.snot produce any certificate 

of succession to ostabli.shhis heirsJiip.niul the suit is thereupon dismissed, the dismissal 
is no bar to a suit by him as manage r of the nialh and on behalf of the math (r). Similarly 
the dismissal of a suit brought by a sou against hi.s father for maintenance claimed under 
an agreement is no bar to a suit by him against tho father for a declaration that he is enti- 
tled to maintenance out of certain land.s in the hands of tho father held under a saiiadltom 
Government whereby, it was alleged, the lands weie charged at the t imo of grant with the 
maintenance of the junior memlicr' of the family (s). 

Condition IV: Competence of Court, — In order that a decision in a former 
suit may operate as res judicata in !» .snhseqiiont suit, it is nece.ssary that the Court 
which tried tho former -suit mast have lieeii a Court competent to try the subsequent suit. 

In determining whether the Court which decided the former suit was competent 
to try the subsequent suit, the following points .should he noted : — 

(1) The Court ichich decided the former tail must have been a Court compelenf to try 
rtc subsequent suH ns regardt the “ amount" of the subsequent suit. — In other words, the 
jurisdiction of tho Court which decided the former suit, and that of the Court in which tho 
subsequent suit is brought, mast bo concurrent as regards their pecuniary limit. A 
sues B in Court A to recover interest duo on a boiid for Rs. 12,000. For tho defence it is 
alleged that the amount actually lent by .4 was Es. 4,000, that B being in want of money 
passed the bond for Rs. 12,000 .and that .4 therefore was not entitled to interest on more 
than Rs. 4,000. The Court finds that tho amount actually lent was Rs. 4,000, and awards 
A interest on that amounl . Court A is a Court of which tho jurisdiction is limited to 
suits of which tho value docs not exceed Rs. .o,000. A then sues B in a High Court — and a 
HighCourt is a Court having na limit to its pecuniary jurisdiction— to recover the principal 
-ill m of Rs. 12,000, alleging that that was the actual amount lent by him to B: B contends 


iq) Daehess 0 / Kingtlone’e case, 2 Smith's L. C. 
71.3, 740. 

(e) Batrajirao v. Lnxmandas (1004) 28 Bom. 215; 
DNtiiigiiis)! Hartjomn v. (1909) 34 


Bom. 410. . 

(«) Ahmad v. Nihal-ud-Din (1SS3) 9 Cal. 94"., 10 
I. A. 43. 
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that the actual amount advanced -was Bs. 4,000, and that the question as to whether Si ‘11. 
Bs. 12,000 was lent or Be. 4,000 is res jvdicata and that it cannot he tried over again. 

The question is not rea judicata, for the jurisdiction of Court X being limited to Bs. 5,000, 
it was not a Court competent to try tho subsequent suit in which the amount claimed 
is Bs. 12.000 (<). 

(2) The jiiriidiction of tlie two Courts must be concurrent not onl;/ as regards the“ 'pecu- 
niary" limit, but also as regards the “ subject- maiter ” of the subsequent suit. — Thus certain 
Courts have no jurisdiction to adjudicate upon questions of title, though that question 
may be gone into incidentally to decide the principal question. A finding on a question 
of title by such Court cannot operate as res judicata. This generally happens in the 
following cases — 

(a) Where the first Court is a Probate Court" and the sfcondCourta “ Cioil Court .” — 

A and B, each claiming to bo the heir of X apply to a High Court, in the exercise of its 
testamentary jurisdiction, for Ictieiv of ..dinmistration ot the c-tate of X. Tho Court 
finds that .1 is tho lieir of X. and grants lotters to him. J? then sues A in the same Court 
in the oxemiso of its original jurisdiction lor a doelaration that he, and not A, is the heir 
of X. Tho suit is not havied. for a Proluto Conrt has no jurisdiction to finally adjudicate 
upon questions of fi't/e (ii). Ic must not. however, bo supposed that a decision of a Probate 
Court cannot operate as res Judicata in any subsequent proceeding in a Civil Conrt. Thus 
if A, alleging to bo tho executor of B’s will, applies for probate of the will, and C, B’b 
widow, opposes tho application, and probate is refused on tho ground that the will is not 
proved, A will be pioeludod, m a snb'oquont suit by B against him; to recover her hus- 
band’s property from him, from contoiidiiig that ho is the husband’s executor and is 
entitledassuohtorotain possession of tho properly. Though the judgment of tho Probate 
Court refusing probate to J docs not operate in sncli a ease as a judgment in rem, it 
operates as res judicata between . ! and C under s. 83 of tho Probate and Administration 
Act (V of 1881) and 11 of tho Codo (o). Seo Evidence .Act . 1872, s. 41. 

(b) Where the first Court is a " Mniisif's Court " and the second Court a *' District 
Court ." — A sues B for rent in a Jfun.sifs Court . TIio defence m tliat C, and not A, is tho 
landlord. 'I’ho Court finds that A m not the landlord, and the suit is dismissed. A then 
sues Bill a District Court for a dooiaration of title to the l.iml. The suit is not barred, 
for a JIunsif’s Court has no juiisdiction to adjudic.ate upon qiie-tions of title (lo). 

(o) Where the first Court is a " Criminal Coat I" and the stcond Court is a “ CiuU 
Court." — Anjiidor by a Magistrate under s. 146 of the Criminal Procoduro Code, 1898, 
declaring a party to be entitled to possession of certain lands, is conclusive on the point 
of actual possession in a subsequent itroceoding in a Civil Court (a:). But a conviction 
or an acquittal in a criminal case is not conclusive in a civil suit for damages in respect 
of tile act charged against tho aconsed iy). The finding, therefore, of a Criminal Court 
that A had assaulted or abducted B, is not res judicata in a suit for damages against A 
for assault or abduction (s). 


(i) llisir V. Sim Baish (1883) 9 Cal. 430, 9 1. A. ( (w) Run Bahadur v. Lucho Boer (1885) 11 Cal. 301, 
197. I 121. A. 23. 

(a) Arumnoyi v. Mokendra Natfe (1803) 20 Cal. | (*) JaUii v. Annajt (1881) 5 Bom. 387. 

888 ; Chinttman v. Rumeltandra (1910) 31 > (n) BishonaUi v. Huro (1866) 5 W. B. 27 ; Boorga 
Bom. 589. ' V. Doorga (1806) 6 W. R. Civ. Bof. 26. 

(a) Kttlyujtcluuid v. Sitabai (1913) 38 Bom. 309. ( 2 ) Alt Buksh v. Shaikh (1860) 12 W. B. 477 ; 

Boo Sheoparsan v. Ramnandan (1910) 43’ Bam Bat v. Tula Bam (1862) 4 All. 07. Bee 

Cal. 694, 703, 43 I. A. 01, 98. Bvidence Act, s. 43. 
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S, II. EscjiXanalion II. — Tliis> Explanation is new. Uiidci the Code of 1 882, it was held 

by tile High Courts of Bombay (a) and Madras (A), that a decision in a suit in which no 
second appeal was allowed by law could not operate os res judicata in a subsequent suit 
in which such appeal was allowed. Hence it was held that a decision in a suit of the 
nature cognizable in Provincial Courts of Small Causes could not operate as res judicata 
where the amount or value of the snbjeet-matter of the suit did not exceed Es. 500, as no 
second appeal could lie in such suit (sec s. 102). On the other hand, it was held by tlie 
High Court of Calcutta, that a decision in e suit could operate as res judicata, notwith- 
standing that no second appeal was allorml by ].iw in that suit (c). Eaplanaiion IT i.s 
intended to afSrm the view taken by the High Court of Calcutta that the competeui.e 
of the iurisdiction of a Court docs not depend on the right of appeal from its decision. 

Condition V: Heard and finally decided. — The mere fact that .a matterdircetJy 
and substantially in issue in a suit was diieetly and substantially in issue in a former 
suit i^ not sufficient to constitute the matter rcK judicata. It is further necessaiy that tlio 
matter must have been “he.uid and finally derided ” in the former suit. This does not 
mean that there should he an actual finding on the issue in question ; it is enough if the 
decree necessarily involves a finding of the issue (d). Li this connection it is important 
to note that neither an obiter dictum nor a mere cxpre.ssion of opinion in a judgment Ifi^ 
the effect of res judicata (c). 

* 

A matter will be said to bas-c been "heard and finally decided.” mitwithsliindiut; 
that the former suit was disposed of — 

(i) ex-patie (/) ; or 

(it) by dUiuiss^tuicler 0. 17. r. 3 (j) : (u 

(Hi) by a decree on an award (A) ; or 

(it) by oath tendered under s. 8 of the Indian Oatits Act, 1873 (»). 

If the plaintiff fails to adduce evidence at tlte hearing, and the suit is dismissed, it is 
none the less “heard and finally decided’' (j). And a suit will be said to have been 
“ heard and finally decided,” though it may have been dismissed as barred by limitation . 

The decision in the former suit must have been one on the merits. — In order that 
a matter may be said to have been heard and finally decided, the decision in the former 
suit must have been one on the merits. Hence it could not be said of a matter that it 
was “ heard and finally decided,” if the former suit was dismissed — 

(i) for want of jurisdiction (/.•) ; or 

(ii) for default of plantift'.s appearance under 0. 9, r. 8 (1) ; or 


(o) Govitul V. Momtbani'j (ISUl) 15 Horn. 104. 

(5) Avanasi v. NafftmAmal (1000) 29 Mad. 195. 

(c) Itai charau Gliose v. Mumeg Mohun (1898) 25 

Ca!. 571 ; ShnsitanbiitU \. Forbes (1901) 
28 Cal. 78. 

(d) SoorjomoneB Dayee v. Suddanuud (1874) 12 
B. L. B. 304. 1. A., Sup. Vol. 212 ; SssmtM- 

shm V. Vittal (1891) 15 Bom. 89, 

(' ) Avttia V. Kuppu (1885) 8 Had. 77 ; Malxtu v. 

nam DUallSdO) 2 All. 843. 

( 0 Mohusudnn v. Lrac (1889) 10 Cal. 300. 

(q) Venkatne/ialqqi \ . MuhaUtk^hnaipma (1337) 


10 Mad. 272 : Staik Saheb v. Mabomc 
(1800) 13 Mad. 610. 

(5) Vyankatalt r. Saibaram (1897) 21 Bom. 495. 

(i) Ahmed v. Maidin (1901) 24 Mad. 444. 

0) lyotmii V. Collector of IlajshahM (1899) !•) 
M. I. A. 160 ; Kttrtiek r. Sridkar (1886) 12 
Cal. 563. 

(<') Latshman V. Bamehatidra (1881) 6 Bom. 48, 
7IA. 18; PvUUiv.Tulja (1879)3 Bom- 223. 

(() Chatid Kowt v. Partab Sinyh (1839) 19 Cal. 9b, 
15 1. A. 150 ; Rdmchmdta r . -Y nrsinliitrliortm 
(1900)24 Bom. 251. 
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Hi) for want of necotsain' parties (tn). or for inie joinder of parties (»), or for multi- S, 1 1 , 
farionsness (o) ; or 

. for failure on the part of the plaintiff to jirodnce probate or letters of adminis- 
tration or succession certificate wlicn the same is required by lawto entitle 
the plaintiff to a decree (p) ; or 

! o) tor failure to fnrnibh security for costs luitler 0. 25, r. 2 (g) ; or 

i-'i) for failure to pay additional court-Ieei oii a which was undervalued (r), 

Vli‘. dct:isioii iit the former mil must !uioe been necessiirii to the determhuitioji of that 
suit. — A niatlcr diieetly and siibbLantially in issue cannot be said to have been “heard 
und JiflciVij decided,” unices the finding on the issue was iiuetui ri/ to the deterutination 
oftlic suit. A finding on an issue could be saidto be necess.iiy to the decision of a suit, 
if the decision tens ba^cd upon that finding. And a dcci.sion lonld be saidto have been 
based upon a finding if an iqipeal could lie against that iinding, but not otherwise. The 
reason is that "oTcrything that should have the authority of res judicata is, and ought 
to be, subject to appeal, and reciprocally .in axipc-il is not admissible on any point not 
having the .luthority of its jiidiait’i " (i). This Icauls to the following rules : — 

llULD I. —If the plaintiff's suit is wholly dismissed, no issue decided against the 
defendant can operate as l es judicata against him in a subsequent suit, for the defendant 
cannot, appeal from a finding on any suoit issue, the decreo being wholly in his favour (t ) 

[see ill. (l)j ; but every issue decided ag.iinst the plaintiff may operate as res judicata 
against him in a subsoquont suit, for the plaintiff can appeal from a finding on such 
issue, the doerce being against him (a) [see ill. (2)J. A dnnht lejs been expressed as to 
whotfaer tho second brunch of this rule applies to cases where the Court after disposing 
of tho suit against the plaintiff on a preliminary jioint proceeds to record its findings 
against tho plaintiff on other issues, and it has Ixhiji said that in such cases the findings 
on the other issues do not operate as res jucUrata aa.ainst the pl.iiiitiff in a subsequent 
suit (?■). 

VJuslraUoH. 


in .! mil In' .1 .laiiii.st !<»• ujrvtau-at, mnlciiih (1) lli.il no notice to quit was 
given, and (2) that tile land being uiajhes land, he is -lOt liable to be evicted at all. The 
suit is dismissed on u finding that no notice to quit ivas given, but the Court also finds 
that tho hind is not inafhcslaod. A then e-ucs B to eviel him from the land after giving 
notice to B. B contends that the land is majhes land, and that he is not liable to be 
evicted. Does tho iinding in the first suit that the land was not majhes land operate 
as res judicata so as to preclude B from raising the saane eoiitcntion in tho subsequent 
suit ? !So, tor A’s suit having been dismissed, B could not have appealed bom tho finding 
that tho laud was not ma}hesla.ud. The Court having found in the first suit that A had 
not given notice to qnit, it was not necessary to the determination of the suit whether 
the land was majhes land or not. Tho decree against A in the fiist suit was not based 


(n>) Hheoiimaf v. elibiraiii (1S97) 34 Oiil. 91(1. 3t 
I. A. SO. 

(n) Muhammiul v. Sebian (18SS) S All. 282. 

( 0 ) PaUeh Singh v. Lachrm (1871) 13 13. L. K. .4]iii. 
87. 

(?) Pethapcnmial v. yuTttgantli (1805) 18 ISul. 


4(iS. 

(?) Hariratti v. Laibai (1802) 26 lloni. 637. 
(r) Iratea v. (10 10) 3.1 Horn. Js. 


(ji) Sav. .. >. 20'J. 

(0 Run jiuhaduT i . Luebo Eoer (1865) 11 CJl. 3C J , 
306, 12 I. A. 23, 34 ; Ohela v, Sattkalehana 
(1894) 18 Bom. 597, 602 ; Slab Charan v. 
Itaghn (1805) 17 All. 174 ; Thakur Maguv- 
deo r. Thakur Mahadeo (1801) 18 Oiil. 
047 ; Parbati v. Mathura (1012) 40 Cal. 29. 
(w) Pfarg v. Ambica (1897) 24 (^1. 000. 

(a) Sbtb Cbann v. Baghit (1895) 17 All. 171, 105. 
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S. II. uxmu the fin juig that the land was not majhes land ; on the other hand, it was made 
in spUe of that finding: Thakur Magnndeo v. 2’ltakiir Mahadeo (1891) 18 Cal. 647; 
yundo V. Bidhoo (1886) 13 Cal. 17. According to a recent Bombay case, if the finding 
that the land was not niojAealand had been embodied in the decree, it would have con- 
stituted res judicata {w). With gi-eat respect, it is submitted, that that decision is 
ertoneons. 

.Suppose that in the ease put above, B had not raised tile defence that the land was 
. majhes land in the first suit. Would ho be precluded from raising that defence in the 
second suit on the ground that he might and ought to have raised that defence in the 
first suit ? 1^0 ; the reason being tliat when a point of defence that has been actually 
raised and disallowed cannot operate as res judicata against a defendant, it certainly 
cannot operate as such when it has not been raised in fact, thoimli it might and ought 
to have been raised (a). 

Rule II. — If the plaintiff’s suit is decreed in its culiioty, no issue decided against 
the plaintiff can be res judirntn. for the plaintiff cannot appeal from a finding on any 
such issue, tho deerco being wholly in liis favour ; but every' issue decidetl against the 
defendant is res judicata, for the defendant can appeal from a finding on such issue, the 
deeii’c being against him. 

lll'isteatioH. 

-4, alleging that ho is the adopted son oi A, sues R to ivcover certain ))iO])cily 
granted to him by X under a deed and forming part ot the estate of X. The Court 
finds that A is not tho adopted son of X, but that ho is entitled to the property under 
tho deed, and a deoroo is passed for .4. Tlie finding that .4 isnot tho adopted son oi X 
will not operate as res judicata in a sulisoquent suit between A and B in whieh tho 
question of adoption is again putin issue ; for the decico beingin favour of /I, A could 
not have appealed from that finding. Tlie Court having found that .1 was entitled to 
the property under the deed, the finding on the question of adoption was not ncrcsMiij 
to tho determination of tlie suit, nic decree, far from being based on the finding .is 
to adoption, was made ‘"in .spite of if’ : Bongo v. Mudiyappa (1899) 23 Bom. 296. 


Consent-decree and estoppel. — Tlie prci-cnt section does not apply in tcims to con- 
sent decrees ; for it cannot be said in tlie case of such deemes that tho matters in issue 
between the parties have been '■ heard and finally deeided ” within the meaning of this 
section (y). A consent decree, however, raises an estoppel as mucli as a decree iiaased 
in innitum (z). So long, thcrcfoic, as a consent deerco stands, it is not open to cither 
party thereto to give the go-bye to it, even if it contains clauses that are bad in law (a). 
A consent decree, however, is a lucre creatuio of tho agreement on which it is founded, 
and may be set aside on ,my' ground whieh would invalidate an agreement between the 
parties (<>). 

Explanation V : Belief claimed but not ejcpresshj granted.' — If a relief is claimed in 
asuit, butitis notexprcsslygr.iiitedin the decree, it willbe deemed to have been refused, 
and the matter in respect of which tlui relief is claimed will be res judicata. Thus whoro 


(ai) Mota V. Vitlial (1916) 40 Bom. 002. 

(x) AbduMakliun v. Khunmia (1908) 32 Bom. 315. 
tu) ttinrdalv. Eharsetji{100ti)^ Bom. 395, 408. 
(;) Nicholas v. Aspluir (1897) 24 CnI. 210, 237; 
J/tksliuiishankar v. Visliauretm (1900) 24 
Bom. 77; lihaishnnker v. Morarji (1911) 36 
Bom, 283 ; liaja Kuumra \. Thaftia (1911) 


35 51)1(1. 75; Ja re American .'ind yiexican 
Co.[1893] lCli.37. 

(a) CauxtsSi v. Kisandas (1911) 35 Bom. 371. 

(5) Huddersfield Banking Co. v. Henrg Lister and 
.Son (18951 2 CIi. 27.!; Great North-West 
Central Itailicagw Oharlelmis 11899] A. C. 
114. 
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n a suit by a mortgaKee against bis mortgagov (1) for a nioney-di-cree, and, in default 
of payment (2) for sale of the mortgaged property, the mortgagee was content to take 
a money-decree only, it was held that a snbseqiirnt suit by him, on failure of the mort- 
gagor to satisfy the decree, to have the amount of the mortgage -debt paid to him by 
the sale of the property, was barred as ret judicata. The relief as to sale having been 
claimed by the mortgagee, but not having been expressly granted in the former suit, 
must bo deemed to have been refused so as to bar the subsequent suit (c). It is 
different, however, where there is no relief claimed for sale in the former suit (i). 
See 0. 2, r. 2. 

Orders in execution proceedings and interlocutory orders . — A applies for 
execution of a decree obtained by him against B. The apjilication is rejected on the 
ground that it is tiinu-barrod. .1 then nu'kes a fresh application for execution of the 
same decree. The rejection of the liivt .ipplication is a bartothetrialofthe second (e), 
not under s. 11 of the Code, fori he iorinei applic,ition is not a '■ former suit ” within 
the moaning of that sortioii, Iril iipmi eeicral pniiciples ol law. These principles are 
analogous to the prineiples ol iv-i jiidit/il/i {/). 

Applications for anieiidmail oj — ^Tliough an application for amendment of a 

decree is not a "auit ” within ( ho ineamng of this section, r’et if such an application is 
hoard and Anally decided, it will debar a suhsoquont applicalion for the same puiposes 
upon general principles of law iinalogoas t o thase of res judicata (ff). 

Appikatioiis for reiiieiu . — TOiore an iqipliealion is made for a review of judgment, 
and the apjilioation is retni'Cd, it does not ojierato as re.s judicata so ns to bar a subse- 
quent swiV for the same relief and on tboeumo grounds as those pul forward in the applica- 
lion for review. Neither s. 1 1 nor any doctrine of const inelive res judicata can rightly 
be applied to such a case [h). 


12. Wlicie a plaiiitifl is precluded by rules from institut- 
ing a fuitber suit in respect of any parti- 
Baitoiuriiiiisuii. ^.^lar cause of action, he shall not he en- 
titled to institute a suit in respect of such cause of action in 
any Couit to which this Code applies. 


Buies precluding iustifudon of a further siiU in respect of the Mine cause of action , — 
This buction is now and is necossitated by tlio tran&for of certain of the provisions of the 
Code of 1882 to Rules. The following is a list of the Rules that bar a fresh suit in lespect 
of the same cause of action , 

0. 2, 1 . 2 [Code of 1S82, s. 43] — Omission to bue in respect of part of a claim is 
a bar to a further suit Ui respect thereof; 

0. 9, r. 9 [Code of 1882, s. 103] — Decree against plaintiff by default is a bar to a 
fiosh suit ; 


0 . 22, r. 9 [Code of 1 882, s. 371 ]“— Abaf omeiit of suit is a bar to a fresh suit; 


(c) Shiba V. Ckandara Mohan 33 Cal. 840 ; 

Piari Lai v. JSawL Ram (1009) 31 All . 10. 

(d) Blioia yath v. Muhammad Sadiq (1000) 31 

All. 223. 

(e) Manjunath v. Venkateah (1882) 0 Bom. ^4; 

Bandej! v. Romeah (1883) 9 CaJ. 03. 

(/) Ram Kirpal v. Rap (1884) 0 All. 209, 


111 I. .4. 37; Mangul Pmhad v. Qifia 
Rant (1882) 8 Gal. 61, 8 I. A. 123 ; Bam 
V. Nanhu Mat (1885) 7 All. 702, 11 
I, A. 181. 

( 9 ) Langai Singh v. Janki Koer (1011) 30 Cal. 265. 
(^) Srifdichandra r. Triguna (1913) 40 Cal. 341. 


Ss. 

II. 12. 
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(«) wheie it lias not been pronounced by a Court of 
competent jurisdiction ; 

(6) where it has not been given on the mei-its of the 
case ; 

(c) where it appears on the face of the proceedings 

to be founded on an incorrect vieiv of international 
laiv or a refusal to recognise the law of British 
India in cases in which such law is applicable ; 

(d) where the proceedings in which the judgment was 
obtained are ojiposed to natural justice ; 

(e) where it has been obtained by fraud ; 

(/) where it sustains a claim founded on a bi-each of 
any law in force in British India. 

Scope of the section. — ^Tlie ctpresjs.iou " foreign jnclgmont ” ib defined in b. n- 
meaning the judgment *ot « foreign Court, tliat ib. a Court hituate beyond the limitb (it 
Britibli India which has no authorityin British India and ib not Obtablished or continued 
by the Governor-General in Coimcil. The pnsent section iirovides that a foreign judg- 
ment may operate as irs jiidicala 0 .^ 001)1 in thosix eabe-> bpooifiedin the .section. 

How a foreig:n judgment may be enforced in British India. — A judgment 
of a Court of British India can only be enforced by proceedingsin execution. A foicigii 
judgment, however, may be enforced by proceedings in execution in oortaiu spclificd 
cases only (s. 44). In other oases, a foreign judgment can only be enforced by lu suit 
upon the judgment. Tliat is to say, if A has obtained a decree against B for Es. 6,000 
inthoPienchCourtatPondieherry.andif Bhas got nopiopertyatPondicherry tosatisfy 
the decree, but has got property in Bombay, A may sve B in the Bombay High (jouri 
to recover tho amount of the judgment, provided the Bombay High Court has jurisdic- 
tion to ontertain the suit. The suit must be brought within six years from the date 
of the judgment (/), and if a decree is made in favour of A. he may proceed to execute 
the same by nttachnienl and sale of B’s property in Bombay. 


0. 33, r. 1 [Code of 1882, s. 373] — ^Withdrawal of suit without leave of Court is 
a bar to fresh suit. 

i 

X 13. A foreign judgment shall be conclusive as to any 
matter thereby directly adjudicated upon 
not'cmciisrte?" betwecu the same parties or between 

parties under whom they or any of them 
claim litigating under the same title except' — 


(i) rimitotloii Act, 1877, Srh. 7J, nrl. 117. 
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Operation of the section. — ^Thc oporation of tiie section may lie illustrated by S. 13. 
the following cases : — 

(a) .-1 sues Rill a foivign Court. If the suit is dismissed, t lie decision will operate 
as a bar to a fresh suit bj' .I in British India on the original cause of action, •unless the 
dscislou is iuoporativo on one or more of the grounds specified in the section (j). If a 
decree is made in favour of .J in i ho foreign Court, and Jsuos R on the judgment in Bri- 
tish India. It will be iirecliidcd troiii putting in issue thcsanie niattersthat were directly 
and substantially in issue in the. suit in the foreign Court, anhsstho decision of the foreign 
Court is inopeintive on one nr more of the grounds specified in the section. 

(h) .1 olitanis .I decioK .igaiiit-t H in the Cochin Court, and applies for execution 
of the decree in the High ( 'ourt ot I’oiniMy. (Decree of the < 'ocliiii ( 'oiirt may lie executed 
in British India iiiiders. 4J). It is proved by R that the dcriec at Cochin was obtained 
by .1 by Ir.iiid bee el. (e) ol the i ion ). The Bombay Coiirl m.iy lefiise execution [k). 

A British Indian Court will not give effect to a foreign judgment where 
it is pronounced by a Court without jurisdiction. — The leading case on the 
subject is Oiit-ehjiil v. Itnjii o( 1’uiitll.tt (1). In that c.isc . I .sued R in the Court of llie 
Native linifo of Fuiiflhot. el.iiinii g Its. (iO.OOO, being the nmoimt .illcgedto have been 
misappropriatod by R while in .I's sen ice at Faridkot. R did not appear at the hear- 
ing, and a deoroo rr jmie w,i.s jusscd .igaiiisf him. R was a n.ilivo of another Native 
State, .Thind. in 180!) he letl ■lliiiid.,md went to Faridkot to lake ui> service under -1. 

In 187+ ho loft .fb service, and ivliiiiiedlo .Blind. Thosiiit w.is hiought against liimiii 
1879. .If tlir (Idle, of the suil, J! iititlier fi'^'KleA in, Fandkol nor iiws he a domicilrd subject 
of the, Fartdl’ol SUtle. nor did to otr/ alUotonce. to ihol Sfitlr. Kiieli being the ease, the 
b’aridkot St.ilo hud no jurisdioUon. on general principles ol Intein.ilionall.aw.toonter- 
tain tho huit again.4 R in icspeet of the i l.iiui. which it slioiild be noted, was a more 
jiersoiinl elaiiii as distinguished from a claim relating to land or womibles (i»). The decree 
of tho Faridkot Couil w.is (liocofore an absolute nullifj. .1 then sued R in a Biitisli 
Indian Court on tlio. judguient of the I’andkot Couit. The Court of first instance dis- 
missed the suit oil the ground tJi.it the P.iridkot Court had no jui isdictioii to eiitertam 
tlio suit. This decision Mas upheld In their LoitKIujis ot Die ITivy Council. The 
more fact iJiiit ihe alleiicd i mbc'di no nt look place at Faridkot M'.is not suificienf to give 
jurisdiction to the Faridkot Com i. The result would be the same, if the suit ivere for 
daiuagc.s for iireacli ol .i ronhntt eiiteied into by R witli .1 at Faridkot («). In other 
M'otds, a foreign Couit cannot assume jurisdiction in cases Mliere flic claim is a jKrsmml 
DUO merely Ixeause the mao of net ion arose rvitliin its juiisdictioii. But if It was resid- 
ing at Faridkot at the date of the suit, the Faridkot Court would have had complete 
jurisdiction. In tlio ease oi jjersoiial claims, it is residence alone that gives jurisdiction 
in a suit agiiin.st a foreigner. The .same rule apiilics where the country in which tho 
judgment m as pas!=ed and that in m liich it is sought to bo cnioreed liave separate and 
distinct .sy.steiiis of administration and judicature, though owing allcgianeo to the same 
fiovereign. Thus ii decree passed by the Ceylon Court LMhich is a foreign Court Mithin 
the meaning ol s. 2j in a suit on a conirarf against a native of British India who was not 
at the time of the action resident in Ceylon is a nullity, .so that it cannot be enforced by 
a suit in a Com t of British India (o). 'i 


( i) ISttbabhat v. Ifarhurbliat (1883) 13 Bom. 224. Tl ; SdUav. ilakomei (.1SB7)20 Mad. IT>. 

(*) Hajimumv.l’urni<tnan<i(lSni)liBam.2ia, ' (») JIathafpav. Ciella/)/m(l STe) 1 Had. lOd. 

«) (180.'i)22 (;al.222,21 1..1. 171. (o) .SAaii Jffiiwi V. flnrerf (1303) 32 Mad. 411'.). 

(ni) l.nlo,inohn,U-nr v. Votinncton (1 UOn) 24 Pom. 
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Submission to jurisdiction of foreign Court.— Whore a suit is instituted in 
British India on the judgment of a foreign Court, effect uill bo given to the judgment, 
though that Court hni) tin Jurmlir/inn over the defendant, if the defendant appears and 
defends the suit brought against him in that Court without maldng any objection to its 
jurisdiction. But il he protests against tie jurisdiction, and then proceeds to defend the 
suit, the judgment is a nuUitj-, and no effect will be given to it in a suit brought on the 
judgment in British India (p). 


Cl. (b) — “ Not given on the merits ” — .1 brings an action against B in the Court 
of the King’s Bonoh Division of the High Court of Justice in England [a foreign Court]. 
An order is subsequently made on B to answer interrogatories. B fails to answer the 
interrogatories. Thereupon his defence is struck out and judgment is entered for A for the 
amount claimed. A subsequently sues £ in the High Court of Madras upon the judg- 
ment. The judgmerrt sited on is not one given “ on the merits of the case” within 
the meaning of clause (h), and the suit is therefore not maintainable (q). Compare 
0. 11, r. 21. 


Presumption as to foreign 
judgments. 


14 . The Court shall presume, upon the production of 
any document purporting to be a certified 
copy of a foreign judgment, that such 
judgment ivas pronounced by a Court of 
competent jurisdiction, unless the contrary appears on the 
record ; hut such presumption may he displaced by proving 
want of jurisdiction. 

See notes to s. 13. 


Pl.ace of Suing. 

15 . Every suit shall be instituted in 
ins'titJtid.''**''*' file Court of the loAvest grade competent 
to try it. 

Scope and object of the section. — The object of the section in requiring .i 
suitor to bring his suit in the Court of the lowest grade competent to try it, is that Courts 
of higher grades may not be overcrowded with suits. This section is a rule of procedure, 
not of jurisdiction, and wliilst it lays down that a suit shall be instituted in the Court 
of the lowest grade, it does not oust the jurisdiction of the Courts of higher grades which 
they possess under the Acts constituting them (r). 

Jurisdiction. — The word “competent" used in this section has reference to 
the jurisdiction of a Court. Jurisdiction means the extent of the authority of a Court 
to entertain suits and applications and to administer justice. 


Original and Appellate Jurisdiction. — ^A Court may have original nr 
appellate jurisdiction or both. In the exercise of its original jurisdiction, a Court tries 
original suits rnslitut^ in that Court. In the exorcise of its appellate jurisdiction, it 
hoars appeal from decrees passed by Courts subordinate to it. There are some Courts 

(}0 Kaluingam v. Cliotnliiir/a (1884) 7 Mad. 105. Iq) Keymer v. Vumnnlhiu (1017) 40 Mad. 11a, 
Siruruman r. Ibiiriiin (1805) IS Mad. 327 ; 44 I. A. 0. 

nhnit- Atlinm v. Unutd (1002) 32 Mad. 469. (r) SiAhiLul r . Jlar7i«r (1885) 7 All. 210. 
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that arc Courts of original jurisdiction only, e.g., the Provincial Small Cause Courts. S. 1S> 
There are some Courts that arc Courts only of appellate jurisdiction, and not of original 
jnrisdiction ; thus the High Court of Allahabad is not a Court of original jurisdiction, 
that is to say, no suits can he in-stitutod in that Court, but it has jurisdiction to hear appeals 
from decrees passed by subordinate Courts in the Pim ince. There are other Courts 
which have both original and appellate jurisdiction, e.g.. the High Courts of Calcutta, 

Madras and Bombay, District Courts, etc. 

Jurisdiction as regards locai limits, pecuniary limits, and subject-matter. 

— Each Court has its own heal limits beyond which it cannot exercise its jurisdiction. 

As regards peainiarii limits, there are certain Courts uhich have no such limit 
imposed upon their jurisdiefion. such as HighCourts,District Courtss, Subordinate Judges’ 

Courts in Bengal, in the Cnited Pro\ inee, in Assam and in the Madras Presidency, and 
Courts of the Subordinate Judge of the first class in the Bombay Presidency. But 
there are other Courts that luTi e pecuniary limits imposed upon their jurisdiction, e.g., 
the Presidency Small Cause Courts, which cannot try suit.s in which the amount claimed 
exceeds Es. 2.000 and Pjor incial .‘''mall < aiise Court*-, which cannot tiy suits in which the 
amount etiimcd exceeds P,s. .100. 

There aio again i ei tain ( 'oui t.*- w hieh cannot trj certain suit.*-. Thus the Presideney 
Small Cause Courts have no juiisdictiou to try suits for damages for libel and slander, 
suits for specific performance of a contract, suits for the rccox ery or partition of immo- 
veable property, suits for the foreclosure or redemption ol a mortgage of immoveable 
property, suits for dissolution of partncrsliip or for pailneiship accounts, etc. This is 
said to he the jurisdiction of a Court as regards the siibjrel-tmillt r of a suit. 

Court ol lowest grade competent to try a suit. — Wo have in India a great 
number of Courts. The High Courts of Madras. Calcutta. Bombay and AHahabad have 
been established each by a royal Charter. The other Courts of India have been con- 
stituted by Acts of tlio (tOvernor-Cfcncral of India in Council. One main feature in the 
Acts constituting them i.s tliat tliey arc of various grade.s witli different pecuniar}- limits 
of jurisdiction. 

In o.ioli of the three j)re-.ideney-tow us, we liase a High Court and a Small Cause 
Court. As reg.rrds High Courts, they arc cmpoweicd in Use exercise of their ordinary 
original civil jurisdiotioii to try suits of any value, except suits billing within the juris- 
diction of Presidency Small Cause Courts of which the value dues not exceed Es. 100. 

The pecuniary jurisdiclioii of Presidency iSniall Cause Courts is eontined to suits of which 
the value does not exceed Es. 2,000 (s). From tho above it is clear that both a High 
Court and a Small Cause Court are coingieleni to try a suit, say for Es. 500, for damages 
for breach of a contract. But of these txvo Courts it is the Small Cause Court that is the 
“ Court of tho loxvest grade ” in a presidency-town, competent to try the suit. The 
suit, therefore, “ shall” bo instituted in the Small Cause Court as required by tho present 
section. This docs not mean that the High Court has no jurisdiction to entertain the 
suit. It has jurisdiction to try the suit, but in order that the High Court may not be 
overcrowded with suits, the legislature has established Small Cause Courts, and the pre- 
sent section requires -that suits which a Small Cause Court is competent to try shall be 
brought in that Court. 

(s) Pre-kli'iicy iSliuiIl Cause Courts Act*.. 1882,*.. 18. 
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Principles regulating pecuniary jurisdiction. — it i.-< thn jjlaiviiJl'- mluu. 
lion in his plaint whioli fixes llio jiirisdiction not onty of tJio first Court but of the .ippel- 
lato Court, and not tlie aintmnt wliieli may be found and (IrcrrrJ by the first Court or )h(t 
.appellate Court (/). 

f Suitft to 1)(‘ iiisfitutc'd 16. Subject to tlie pecuniary or other 

wIh'Tp ‘‘Ubjoct-jnattcr sitn- • . *' •iii'*' i*' 

atr. limitations prescribed by any Jatv. .suitt- — 

(«) for tlie recovery of immoveable property vith or 
witliout rent or profits. 

(h) for the partition of immoveable jiroperty, 

(c) for foreclosure, sale or redemption in tbe case of a 

mortgage of or charge upon immoveable property, 

(d) for tbe determination of any other right to or mtere.st 
in immoveable property, 

{<’) for compensation for wrong to immoveable pro- 
perty, 

(/) for the recovery of moveable jiroperty actually 
under di.straint or attachment, 

shall be instituted in the Court within the local limit.s of whose 
jurisdiction the property is situate ; 

Provided that u .suit to obtain relief respecting, or com- 
pensation for wrong to. immoveable property held by or on 
behalf of the defendant may, where the relief sought can be 
entirely obtained through bis personal obedience, be instituted 
either in the Court ivithin the local limits of whose jurisdiction 
the property is situate, or in the Court within the local limits 
of whose juiisdiction the defendant actually and voluntarily 
resides, or carries on business or pei’sonally works for gain. 

Explanation.- In this section " property ’’ means property 
situate in British India. 

Chartered High Courts. — .-.I'cliuii docs nut apply to Chartered Uigli Courts 
in the exercise of their ttrdinaiy Original (’hil .Inrisdiotioii |s. 120]. 

Scope of the section. — This section indicates the Court in which suits relating 
to immomiMe propertif and suits for the recovery of moveable properly actually under 
lislraini or altaeliment are to be instituted. Section 19 indicates the Courts in which 

tt) Lnl\hmtin\' llttbnn }Win, M] MahnbU Si nijh ^ ■ nrlmri LnUlCOl) ‘.*1 A11.J20. 
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suits for compeneatiou for wroug doiio to the prison or to moveable property are to be S. 16 
instituted. Section 20 is a general section. 


Clause (a): su'ts for recovery of immoveable property. —A suit for the 
ii;oovery of immoveable property situate in Bombay must be instituted in a Court in 
fiombay having jiirMiclion to entertain the suit. The Small Cause Court in Bombay 
lias no jurisdiction to try such suis ( v). The suit must tlicreforo bo brought in the High 
Court of Bombay. Henco it is that the section commences tvitli the tvords “ subjeot 
to the pecuniary or ot/icr limiUdions prescribed by any law.” 

Clause (d) : suits for the determination of any other ri^ht to, or interest 
in, immoveable preperty. — There is no deiinition of immoveable property in the 
Code. “Immoveable property” is dcliiicd in the general Claiises Act, 1897, s. 3, cl. 
(25), as including laud, bcneiils to adse out of land, and tilings attached to the earth 
or permanently iastenod to anything atlachcd to the eavtli. Trees standing on land 
are immoveable property (r). lint once the tree.-, are .severed from the la; d, they assume 
the character of moveable jiropi'rly. t.'rouiiig crops are moveable property (see s. 2, 
pi. 13). “ Immoveable property. " " o have said, ineliide.s “ benclits to arise out of laud.” 
Bent that has alre'idi/ aeenicd due is moveable property, for it is a benefit that has arisen 
out of land, but rent that is In aecrue due is iminov cable property, for it is a “ benefit 
to arise out of land.” Hence a .suit for «/rMr.s of rent is governed not by the provisions 
of this section but by those of s. 20, and it may lie instituted in any one of tho Courts 
specified in that sootion, altliongU in sueli «uit the plaiiitifl's lltU to the property of which 
the rent is claimed may iiiciilndany come in rpiestion («•)• U»t a suit for a declaratiou 
of tho plaintiff’s rii/ht (or litlc) to rent comes imder el. (d) of I he jn e.sent section, and must 
be instituted in tho Court witliin the loeal limif.s of whose jurisdiction the jiroperty is 
situate (.r). A suit to rceover a share of the v(/<-proc<o/.s of land that finre nfreurf// bees 
realized, is a suit for inoiioy governed hy (he prov isioiis of .s, 20 (//). 


Clausa (c) : wrong: to immoveable property. This refers to torts affecting 
immoveable property, such as tjespas.s, iiulsaiico, infriugoinont of easements, etc. 


Proviso to the section. — The bust panigmjih of ihu section jirovides that suits 
to obtain relief respecting, or coin peinsation for wrong to, imiiioveablo property, may be 
instituted ai the plninlijfs opliou cither in the Court within the local limits of whose 
jurisdiction tho pro|iorty is .situate, or in the Court withm llic local limits of whose 
jurisdiction tho defendant .actually and voluntarily resides, or canic.s on business, or 
personally works for gain, provided — 

(1) the property is held hy or on behalf of the defendant ; 

(2) the relief sought can be entirely obtained through tho personal obedience of 

the defendant, and 

(3) the property is situate in, and not beyond, British India (%). 

Actually and voluntarily “ resides.” — Thcio arc voiy few cases bearing on 
the word “ reside.” But there are many cases bearing on the word “ dwell ” in clause 
12 of the charter. As there docs not appear to be any difference between “ cedde " 
within the meaning'of ss. IB, 19 and 20 and ‘'dwell” within the meaning 12 of 


(a) See Presidency Small Cause Court Act, 1882, 

B. 19. 

(b) SoJeharam v. Vi*hram (1805) 19 Uow* 207. 

(to) v. MoMav ao 1860) 0 B. H. I'.A. 

G.20. 


{x) Keshov V. Vimvak (1809) 23 Botn.*22. 

{y) Venkata v. Kriahmswami (1899) 0 3lad. 344; 

Ahmed v. Abdu I Rehmaai (lOOi) 24 All . 603. 
(z) Kriihmji v. Qa^iian (1900) 33 Bom. 373. 


3 
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Ss. the Charter (a), wo may note the leading decisions hearing on the term “dwell.’’ The 

16, 17. dwelling or residence contemplated hy clause 12 must ho of a more or less permanent 

character. It must he of such a nature as to show that the High Court in which a defen- 
dant is sued is his natural funwi (It). Hence it follows that where a party has got a 
permanent place of dweUirg in one place, he cannot he said to “ dwell” at a place where 
he has lodged for a temporary purpose only, e.g.. to defend a suit brought against him (c), 
or for a change while on leave (rf). Everj" per .son is deemed in la^^ to ha ve a dwelling 
or place of residence, and where a person has no permanent place of residence, ho vill 
be deemed to “ dwell ” where he is aetnall 3 ’ stn.ving at the time. Thus w here a defendant, 
who was Political Agent at KoUiapur, left Kolhapur ai route for England on a j-car’.'- 
furlough after having sold off thcfiimiturc and other effects at Kolhapur where he lived 
in a house belonging to Government, and came to Bombaj' and staj’cd there lor three 
days before sailing for England, it was held that he “ dwelled ” in Bombay so as to give 
jurisdiction to the High Court in a suit instituted against him during his stav in 
Bombay (c). 

A person may have more than one permanent ]>lace of residence at the same time. 
Ill sueh a case he will be deemed to " dwcU ’’ in anj’ one of the places nhoic he is actually 
staying for the time being, and he may be sued in that place (J). IVherc a person who 
was domiciled and resided in hlysorc left his house in charge of a sen ant. and hired a 
house in Madras to which he brought his wife and family, and apprenticed himsilf lor 
a year to a Vakil in Madras, it was held in n suit brought against him in Madras some 
months alter his residence there, that inasmuch as he had taken up his abode in Madras, 
meaning to remain there for scs cial months, and was actually li\ ing thci o w hen the suit 
was instituted, he “dwelled"’ in Madr.is within the meaning of cl. 12 of the 
Charter (j). 

Carries on business.— 'riieso wnrd.s aKo occur in cl. 12 of the Charter, and llie 
decisions under that clnu.-.e apply equally to cases arising under ss. IB, 19 and 20. Eoi 
a pcr.son to be said to “ cany on business ” at a place, it is not necessary that he shoidil 
have an office or a regular place of business there. Thus a person residing in the Mufns- 
■ sal, St ho goes once or tv.icu a week from the Jlufa.ssal to a friend’s house in Calcutta, 
and docs business there, will ho said to “ carry on business ” in Calcutta (7t). Nor is it 
necessary that file business .should be conducted bj' him ^personally (i). It may bo 
carried on by an agcnl employed by him, who attends eachsively to his business. The 
person acting as agent niu-rt lie an aijiiil in Ihc fhiti smse of Ihc trim. A manager of a 
joint Hindu family i.s not an “ aaent ” within the meaning of this condition (j). 


. 17 . Where a suit is to obtain relief respecting, or com- 
pensation for -wrong to, immoveable pro- 

smU 101 im'noveablc pro- ...... -r 

Dcr.y sitiPi,. wi.tiiii jiirisdic- peitv situate witlun the lurisdiction of 

tini ot diltcruiit Courts. •, • , ■ , , 

amerent Courts, the suit may be instituted 
in any Court within the local limits of whose jurisdiction any 
portion of the property is situate ; 


ftr) G'o$iiuami v. Goi'ardhanlaljt (l^OU) 14 i50ut, 
541,517. 

(b) 14 Bom. 541, 552, fupra. 

(c) EmtUloll V. Kid (18b4) 2 Hyde. 119. 

(rf) Kmattii V. Wailuce (lb(>:J) 1 B. H. C. 11:5. 

(«) Kernaiidez v. TKmv (11)01) 25 Bom. 17o. 

(/) Ofrfcv.5fci«?ier(1880):j AU.9,7I.A. IW 


iff) Grinivaaa v. Venkata (1911) :)4 Mild. 257, 38 
I. A. 129. 

(ft) Oreevnhundar v Collins (1804) 2 Hydo 79. 

(i) Muthaya v. Allan (1881) 4 209. 

0) Annamalai v. Muruffasa (1008) 2g ^ul. 544, 
30 1. A. 220. 
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Provided that, in respect of the value of the subject- Ss; 
matter of the suit, the entire claim is cognizable by such 
Court. 

3c op? and object O'f the section. — The pro^ isioiis of thit. section are intended fur 
the benefit of suit era, the objeet being to avoid plurality of suit*, (fc). A sues £ in a 
Court in district X on a mortgage of tno propertic.s, one situate in district X and the 
other in district ¥. The Court in district X has jurisdiction under this section to order 
the sale not only of tlic property in district X, but the property in district Y, and also 
to sell in execution oj its dccice the iiropeily in district I’ {!). It is not necessary for A 
to bring two suits, one in the Court in district X and the other in the Court in district Y. 

In tiro above case there are two ]iroper tiis situate in ditlcunt districts. It docs not make 
any difference, if it is one entire propertj situate in d/JV rest districts (m). The same 
principle apjilics to ouil~fnr fartition (») and to suits for the recovery of immoveable 
property (o). 

Chartered High Court, — 'flu's seclnm doi'.s not .ipjrh to Ohartered High Courts 
in the exorcise of their orisinal civil jm'i.sd:ilion ('ic s. 120). 

• 18. (]) AVhere it is alleged to be uiiccnain within the 

fiaecofin-tiiuiio.. ofsuit local Hmits of thc jurisdiction of ivhich of 
rio7of“coaju'‘' arc' mteer' two 01 moTC Coui'ts any iuimoveable pro- 
perty is situate any one of those Courts 
may, if satisfied that there is ground for the alleged uncer- 
tainty, record a statement to that affect and thereupon 
proceed to entertain and dispose of any suit relating to that 
property, and its decree in the suit shall have the same effect 
as if the property were s'tnate Avithiii the loi-al limits of its 
jurisdiction : 


Provided that the suit is one with respect to which the 
Court is competent as regards the nature and value of the suit 
to exercise jurisdiction. 


(2) ^’nierc a statement has not been recorded under 
sub-section (1), and an objection is taken before an appellate 
or revisional Court that a decree or order in a suit relating 
to such property was made by a Court not having jurisdiction 
where the property is situate, the appellate or revisional Court 
shall not allow the objection unless in its opinion there was, 
at the time of the institution of the suit, no reasonable ground 
for uncertainty as to the Court having jiu-isdiction wth respect 
thereto and there has been a consequent failure of justice. 


Ik) UarclutitS v. iol Bahadur (1804) 10 All. 830. (m) Shutrop Chunder v. Amimmasta 188*) 8 

(O Jl/asewt V. .Sterfn'^87) UCal. 601 : C.il, 708. 

(1801) 10 Oiil. 13: Tinkami (“> Hrao’U 1810, 1* M^. 380. 


V. (1894) 21 Cal. 639. 


; 0 ) Kulra Jan v. Ram 1908) 30 .A1US60. 
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Ss. 

19 , 20 . 


. 19. Wheve a suit is for compensation for wrong done 
, to the person or to moveable property, 

Suits for rompcn>.atlon , .,i. 

lor wrong- to p-r,on or jf the wi’ong was doue Within the local 
'■ limits of the jurisdiction of one Court and 

the defendant resides, or carries on business, or personally 
works for gain, ■within the local limits of the jurisdiction of 
another Court, the suit may be instituted at the option of the 
plaintiff in either of the said Courts. 


Illuitttaiionb. 

(а) Ai rebiding in DeUii, heals B in Calciitto. B nia)' bue A oilhei in Calcutta or 
in Delhi. 

(б) At residing in DeUii, publibhe*' in Calcutta ^talen)cnts defamatory of Z#. li 
may sue A either in Calcutta or in Delhi. 


Other suits to be institu- 
ted where dpfondanib lealdc 
or cause of actloa ai1ae«>. 


20. Subject the limitations aforesaid, 
every suit shall be instituted in a Court 
within the local limits of whose jurisdic- 
tion — 


(а) the defendant, or each of the defendants -where 
there are more than one, at the time of the com- 
mencement of the suit, actually and voluntarily 
resides, or carries on business, or personally works 
for gain ; or 

(б) any of the defendants where there are more than 
one, at the time of the commencement of the suit, 
actually and voluntarily resides, or carries on busi- 
ness, or personally works for gain, provided that 
in such case either the leave of the Court is given, 
or the defendants who do not reside, or carry on 
business, or personally work for gain, as aforesaid, 
anquiesce in such institution ; or 

(c) the cause of action, wholly or in part, arises. 

Explanation I . — ^Where a person has a permanent dwelling 
at one place and also a temporary readence at another place, 
he shall be deemed to reside at both places in respect of any 
cause of action arising at the place where he has such temporary 
residence. 
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Explanation II.- — k. corporation shall be deemed to carry 20. 
on business at its sole or principal office in British India or, 
in respect of any cause of action arising at any place where it 
has also a subordinate office, at such place. — - 


[Ihnlmliotig. 

(а) is a tradesman in Calcutta. B carries on bubiness in Delhi. B, by bis agent 
in Calcutta, buys goods of A and requests A to deliver them to the East Indian Railway 
Company. A delivers the goods accordingly in Calcutta. A may sue B for the price 
of the goods either in Calcutta, where the cause of action has ar sen, or in Delhi, where 
B carries on business. 

(б) A resides at Simla, J! at CalculM and G at Dollii. J, B and G being together 
at Benar.-s, C and G make a joint promissory note iwyable on demand, and deliver it 
to A. A may sue B and G at ilen.iics, uherc the cause ot action arose. Ho may also 
sue them at Calcutta, where D resides, or at Delhi, where C resides ; but in each of these 
oases, if the non-resident defendant ol)j(cts, the suit cannot proceed without the leave 
of the Court. 

Chartered Hladl Courts.— Tlub section does not apply to Chartered High Courts 
in the exorcise of their original civil jurisiliotion (see s. 120). > 

Scope oi the sect'O’’. — The xnovisions of this section are to be read subject 
to the provisions of sections lU and 10 (p). The present section provides that suits 
falling und<'r it may bo brought at /Ac plainii^'a option (1) cither where the cause of action 
arises or (2) wlioro the dofondaut resides, or carries on business, or personally works 
for gain (q). 

Actually and voluntarily resides. — Sec notes to s. 16 under the same head. Note 
that the word ■' icsidcnoc '' in thin s<t/ii<,i comprises also the Innjmarij lodging of a 
defendant in icspeet of a cause of aolion aiising at the place where ho has such temporary 
lodging : see Explanation I to the sectidu. 

Carries on business. — See uolcs to -s 16 under tho samo head. With tliis read 
Explanation IT. 

Leave of Court. — ^Tho leave to sue referred to in clause (b) may be given even 
after the institution of the suit (rj. 

Causeof actioi. — “Cause ol action ” means every fact wnich it would be necessary 
for tlio plaintiff to prove in order to support his right to the judgment of the Court. It 
does not comprise every piece of evidence which is necessary to prove each fact, but 
every fact which is necessary to bo proved to entitle him to a decree (a). It bos no 
relation whatever to the defence whicli may be set up bj tho defendant, nor does it depend 
upon the character jof tho relief prayed for by tho ]}laintilf. It refers entirely to the , 


(p) Fu^tiir linhiM v. JJmrLa Jfatli (to, j) Ju Cal. | 
45,1. I 

(g) linCiunjiTL V. Sycd Vava (ISOai Id ^Lid. 4*7. i 
r) Nammn v. Unretary of State (toUO) 11) Hum . 


(») 


570. 

Reed V. Brenn 

m. 


(1388) L. n. 22 Q. D. S. 12B, 
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S. 20. grovoids set forth in the plaint as the cause of notion, or, in other words, to the media 
upon which the plaintiS asks the Court to arrive at a conclusion in his favom: (i). 

Cause of act’on in suits on contracts. — ^lu a suit for damages for breach of 
contract, the cause of nriiun consists of the making of the con::act, and of its 'rracii 
in the place where it ought to be performed (»). Hence in the case of a contract the 
whole cause of action would be said to have arisen in a particular place, say Poona, if 
the contract was made in Poona, and the brearh of it also took place at Poona. But 
if the contract was made in Bombay, and the breach look place at Poona (where it was 
to be performed), or if it was entered into in Poona, and the breach took place at Bombay 
(where it was to be performed), part of the cause of action would be said to have arisen 
in Bombay and part in Poona. Whether the whole cause of action arose in Poona or a 
part only of tho cause of action arose in Poona, a .suit on the contract may be 
instituted in the Poona Court as provided by cla use (o). 

Cause of act’on in other suits. — A suit for restitution of conjugal rights may 
be brought in the Court of the place wheic tlie husband re.rides, or it may bo brought in 
the Court of the place where the wife reside-, (a). A .suit I)y a guardian for the custody 
of his ward lunioved by tho defend.inl Iroin Allahabad to Lahore may be brouglit in 
the Court at Lahore or it may be brought in the Court at Allahabad (i«). Similarly, a 
suit for damages for infringement of a trade-mark may be brought in the Court of the 
place where the defendant resides, or in the Court of tho place whore tho defendant 
published advertisements which constitute an infringement of the trade-mark (x). 

Stilts against non>resldent foreigners.— Wo now proceed to consider tho 
applicability of tho section where tho defendant is a foreigner residing out of British 
India. If a foreigner (that is, a non-British subject, resides, or himself carries on busi- 
ness, or personally works for gain, in British India, it i.9 clear that he is amenable to the 
nrisdiction of British Indian Courts. But what if a foreigner docs not reside, or does 
not himself eariy on business or persoiinlly work of gain, in British India, and 

(1) the cause of aclion ari.sea within the local limits of a British Indian Court, 
or 


(2) the cause of action also docs not arise within the local limits of any British 
Indian Court (i.e., it arises in a foreign coniitry), but he carries on business 
through his agent within the local limits of a British Indian Court ? 


As to case (1), it is settled that a non-resident foreigner, who is a su bject of a Kative 
State, may be sued in the Court of British India, if tho cause of action arise^within the 
jurisdiction of any such Court (y). Thus if A, a subject of the Native State of Sangli. 
and resident therein, borrows money from B at Belganm, B may sue A for recovery 
of the money in the Belgaum Court, for the cause of action has arisen at Belgaum. 


As to case (2), the point was raised in a recent case before their Lordships of the 
Privy Council, but was not decided by their Lordships (z). 


(I) Cianil Kour v. Pnrtuh Singh (1889) 18 Cal. 98, ' 
102, 15 I. A. 150. 

(u) Dkunjisha v. Fforde (1887) 11 Bom. 049. 052 ; 
Rampurtab v. Premsuk (1891) 15 Bom. 83 ; 
Dobion V. Bengal Spg. <md Wag. Co. (1897) 
21 Bom. 120 : Seslutgiri v. Bawab Askar 
(1994) 27 Mud. 494. 

(n) jMtitagar v. Bai Surag (1894) 18 Bom. 310. 

(w) Sarat Chandra v. Forinan (1899) 12 All. 213. 


lx) Kkeslitra v. Poneham Singh (1015) 37 All. 448, 
Iv) Ram Raeji v. Pralhaddas (1890) 20 Bom. 133 : 
Qirdkar v. Eassigan (1803) 17 Bom. 062 ; 
Tadepalli v. Nat^ Saged (1900) 29 Mad. 
09 ; Bambhat v. Shankar (1901) 25 Bom. 
528. 

(z) Annomttlai v. Murugasa (1903) 20 Mad. 544, 
30 I. A. 220. 
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21. No objection as to the place of suing shall be allowed 
by any appellate or revisional Court unless 
Objection-, to juri-, fid ion. such objectioii wus taken in the Court of 

first instance at the earliest possible op- 
portunity and in all cases rvhere issues are settled at or before 
such settlement, and unless there has been a consequent 
failure of justice. 

Scope of the sect'on. — Noto tliat tlio M>clion i*- cunlinctl to objeotionn to juriMlic- 
tion as regards the jihci of suing. 

Object’on to jcirisdict'ort, when fo be raised. — 'J’lie j>lca of want of juiisdiction 
may be taken at any stage of (lie pioceedings (o). In a icccnt ease, where the objection 
to jurisdiction n as taken in the t’ouj t of the lii..i in'.tance. hut it was not taken on appeal 
to the Higli Court, nor on (lie .iiipi.il to the King in ( onncil, and the point was again 
mistd in the aicuiiicni hefoic llu- Council, their CortWiips entertained the objeo- 
' tion, and said : “ Seeing that it i- a cjiu ,tion of jtiiistlielivii, and depends on no disputed 
facts, their Lot daliips .trc ot opinion ( hat they cannot decline to entertain it, although 
it is not specifically lai-cd on llio appeal, mote (•.specially as il necessarily presented 
itself in the amunieut ’’ (h). 

Waiver of plea to jiirisdictfon.— Wlioie .r Couit hus iw Juiisdiction oyuv 
the suhjcot-iniitter of a suit, no t\ .liter on the part of the defcudnnl can confer jurisdic. 
tion upon tlie Court. U'hcic no jiiiisdiction exists, no action on the part of fho plain- 
tiff, no inaction on the pait of the defendant, can in\'e.st the Couit with any of the ele- 
ments of power or of titaiily, so ns (o conveit fho proceeding before it into a proper 
judicial proecs.s (c). The (luc-stion ot waiver to the ))lca of juiisdiction can only arise 
where a Couit fnis juii>dictioii o\er the snlijcct-niatter. Init there are it regularities in 
(he initial procedure wliicli, if objected to at llic time. Would have led to (bo dismissal 
of the suit. i\s observed by their Lordsliips of the J’lhj Council, “when in a cause 
which the judue is eonipetenl to tty. (he laiiies without objection join issue and go to 
trial upon the uirtih, Ihe dcfeuilant eaiinol .subsequently dis2iulc his jurisdiction upon 
the ground that theje W'eic in> gvltn itU-t iti the iutiud gitctdt'ie which, if ohfected lo 
at the lime, would have led lo tlie dismissal of the suit"’ (rf). 


22. \^’heie a suit may be instituted iu any one of two 
oi' more Com-t.s and is instituted in one of 
such Couits, any defendant, after notice 
to the other paities, may, at the earliest 
possible oppoitunity and in all cases where 
issues are settled at or before such settlement, apply to have the 
suit transferred to another Comt, and the Court to which 


power to transfer sllif^ 
which may be Instituted in 
more than one Court . 


such application is made, after considering the objections 
of the other parties (if any), shall determine in which 


(a) NidU Lai v. ilaehar Husain (1885) 7 All. (c) HajMshmi v. Katyat/ani (1910) 38 Cal. 630. 

230 0C9. 

(&) ^taha PraiciJ Vt Ramani Mohun (1914) 42 (<J) LcOgafly- Bid/ (1887) 9 All. 191|13I.A.13 

Cal. 11(5, 136, 11 T. A, 197, 204. 
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5s. 

22=24. 


of the several Courts having jurisdiction the suit shall 
proceed. 


Power oi Court to stay suit pending before it. — Sections 22-24 deal 
with the power of the Court to transfer, not with the power of the Court to t-tay. But 
a Court has inherent jurisdietion to slay any suit w hieh is an aliusc of the pi oecss of 
the Court (s. 151). Whether the institution of a suit in a particular Court is an abuse 
of the process of the Court is a question of fact in cacli case. A sues B in tire Bombay 
High Court for damages for defamation alleged to he contained in tlic Bonticy Ocizctle, 
a daily jonnial pirblished in Bombay. A and B both reside at Wardlia in the Central 
Provinces. B applies for an order that the suit be stayed and the plaint rotunicd to A, 
in order that, if A thought proper, it may Ire presented to the Court at Wardh.i. The 
grounds of the application are that rreillicr lie (A) nor ll.c plamfifF (A) resides or earncs 
on business in Bombay, and that all his (B's) uilnc.sscs reside at Waidlia. These iacts 
are not sufficient to support JJ's application for a slay ot the suit in lire llnnibaj 
Court (c). 


23 . ( 1 ) ^Miere the several Courts having jurisdiction 

arc suhordinato to the same Appellate 
wh.it couriapiiiiMc Kill au application under section 22 

shall be made to the Appellate Comt. 

(2) Where such Courts are subordinate to different 
Appellate Courts but to the same High Court, the application 
shall be made to the said High Court. 

(3) AMicre such Courts are subordinate to diflerent High 
Courts, the application shall be made to the High Comt within 
the local limits of Avhctse jurisdiction the Court in which the 
suit is brought is situate. 

24 . (1) On the application of any of the parties and 

alter notice to the parties and after hearing 
.ind'nuhduiMiy ' such of them as desire to be heard, or of 

its own motion without such notice, the 
High Court or the District Court may at any stage — 

(a) transfer any sirit, appeal or other proceeding pending 
before it for trial or disposal to any Court subordi- 
nate to it and competent to try or dispose of the 
same, or 

(b) withdraw any suit, a ppea l or other proceeding 
pending in any Court subordinate to it, and 


(o) OeJffTt V. Hurlchand (1880) lo pom. 178. 
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(?) try 01 di&po&e of tlie same ; oi 

(li) transfer tlie same foi trial or disposal to any 
Couit siiboidinate to it and competent to try 
01 dispose of the same ; or 

(???) letiansfei the same for tiial or disposal to the 
Comt from iihich it was ivithdrawn 


Ss. 

24. 25 


(2) Wheie an)?^ suit or proceeding has been transferred 
or withdrawn under sub-section (1) the Court which thereafter 
tries such suit may. sub]ect to any special directions in the 
case of an oidei of tiansfoi either letr}* it oi proceed from the 
point at which it was tiansfi ned oi withdrawn. 

(3) Foj the piiipc ^cs of tins see tun. Conits of Additional 
and Assistant Jiulgci slir’l be deemed to be siiboidinate to the 
District Coni t 


(4) The Couit ti}iiig any suit tiansleired or withdrawn 
under this section liom a Couit of Small Causes shall, for the 
puiposes of such suit, be deemed to be a Court of Small Causes. 

Jlfisd ct 0 1.— In oulci ioi Uio Inmfpi oi i suit fiom one Court to another 
cannot bo made niii'ci tins ‘rclu n 1 1 Ic'-'- the «.uit I ae 1 (cn /» tht first instance brought 
m a Court / hu/' j!'// r/zo/ic/ Si cli nuclei, iliiade, ii \oid And cicn though 
it may ha\ 0 bee n imcU li roi so ? < f j lUics il is oyen lo cithci paity, notiiilhetanding 
such consent, lo contend that it is loul But if aflci the tiantfci le made, the paitice 
without objection join issue snd go to tinl tijmi tic mriif^, the older of tiausfcr cannot 
Bubsequently be impcachrd ( j) 

D'sti ict Court. — DiUiicl Couit in this Bcction nicanb a Court of unlimited 
pecuniary juiisdiclion An oidci rf (i nisfci ui dci (Ins section cannot theicforo bo 
made by an Assislsnt Judge iiliosi prcumar> juubdiction is limited to euits of a 
certain -value (q) 

Power oi Couit to stay suit pending bcioie it. — See notee undei the 
aame head to s 22 aborc. 

Clause (a) — The Nagpni Couit is not siiboidinak to the Bombay High Court 
■withm the meaning of this clause ( 7 i) 

25. (1) Wheie any party to a suit, appeal or other 
pioceedme pending m a High Couit presided 
lai 111 comieii to trill j r ovci by a Single Judge objects to its being 
heard by him and the Judge is satisfied 
that there aie reasonable grounds for the objection, he shall 

(f) Lcdq(tT(l\ ifi/// (1887) All 101 1,1 A 13t j (A) Wallace v Wallace 10 Itom 109 

\g) U((V I war \ Cuiiadjt (lolo) Si Boin 411 | 
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Ss. 

25-29. 


make a report to the Governor-Ceperal in Couneil, who may, 
by notification in the Gazette of India, transfer such suit, 
appeal or proceeding to any other High Court. 

(2) The law applicable to any suit, appeal or proceeding 
so transferred shall be the law which the Coiu’t in which the 
suit, appeal or proceeding was originally instituted, ought, 
to have applied to such case. 

Object of the sect'on. — The object of this section is to empower' the Governor- 
General in Council to transfer cases from one High Court to another under certain oir- 
cumstances. 

Institution of Suits. 


26. Every suit shall be instituted by the presentation 
of a plaint or in such other manner as 

I**- >1 I 

may be prescribed. 


In&tltutioii of 


Seo 0. 4. r/l. 


Summons and Discovery. 

27 . AVhere a suit has been duly instituted, a summons 
may be issued to the defendant to appear 
surmaona to dcioiidant, and answer the claim and may be served 
in manner prescribed. 

Issue and service cf summons. — Seo 0. 5 below. 


„ , , „ , 28. (1) A summons may be sent for 

detomiantrcfiaci. in another sei’vice in anothex’ pi’ovmce to such (lourt 

province. V 

and m such manner as may be prescribed 
by rules in force in that province. 


(2) The Court to which such summons is sent shall, 
upon receipt thereof, proceed as if it had been issued by such 
Court and shall then return the summons to the Court of issue 
together with the record (if any) of its proceedings with regard 
thereto. 

See notes to 0. S, r. 23. 


29. Summonses issued by any Civil or Revenue Com-t 
situate beyond the limits of British India 
Bcrvice oi foreign aim- “lay be Sent to the Courts in British India 
and served as if they had been issued 
by such Courts : 
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Provided that the Courts issuing such summonses have 
been established or continued by the authority of the 
Governor-General in Council, or that the Governor-General 
in Council has, by notification in the Gazette of India, 
declared the provisions of this section to apply to such Courts. 

30. Subject to such conditions and limitations as may 
be prescribed, the Court may, at any time, 
andZc'iikc-"'''” either of its own motion or on the applica- 
tion of any party,— 

(a) make such orders as may be necessaiy or reasonable 
in all matters relating to the delivery and answering 
of interrogatories, the admission of documents 
and facts, and the discovery, inspection, production, 
impounding and I'eturn of documents or other 
material objects producible as evidence ; 

(b) issue summonses to persorrs whose attendance is 
required either to give evidence or to produce 
documents or such other objects as aforesaid ; 

(c) order any fact to be proved by affidavit. 

These subjects aic dealt with in Orders II, 12, 13. 1(> and 10. 


81. The provisions in sections 27, 28 and 29 shall apply 
to summonses to give evidence or to produce 
imon. to witnos-. documeiits OT Other material objects. 


32. The Court may compel the attendance of any person 
to whom a summons has been issued under 
naitvioi iieiaiiit. gection 30 and for that purpose may — 

(а) issue a warrant for his arrest ; 

(б) attach and sell his property ; 

(c) impose a fine upon him not exceeding five hundred 

rupees ; 

(d) order him to furnish security for his appearance 
and in default commit him to the civil prison. 


Ss. 

29-32 
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33, 34. 


Judgment and Decree. 


33 . 


Judgment and decrco. 


The Court, after the case has been heard, shall 
pronounce judgment, and on such judg- 
ment a decree shall follow. 


Interest. 

34 . (1) Where and in so far as a decree is for the payment 
^ of money, the Court may in the decree, 

order interest at such rate as the Court 
deems reasonable to be paid on the principal sum adjudged, 
from the date of the suit to the date of the decree, in aildition 
to any interest adjudged on such principal sum for any period 
prior to the institution of the suit, u'lth further interest at 
such rates as the Court deems reasonable on the aggregate 
sum so adjudged, from the date of the decree to the date' of 
payment, or to such earlier date as the Court thinks tit. 

(2) iMiere such a cleci-ec is silent with re.spect to tlie pay- 
ment of further inierest on such aggregate sum as aforesaid 
from the date of the decree to the date of payment or other 
earlier date, the (.'ouit shall be deemed to have refused such 
interest, and a separate suit therefor shall not lie. 

Scop? oi the sect" oi. — This section applies only where the decree is for tliu 
payment of “ money.” It docs not apply where the decree is for the enforcement of 
a mortgage or charge. 

The three U'v's'oiis of interest. — Interest that may be awarded to a plaintiff 
in a suit for money may bo divided into tlircc heads, according to the period for which 
it is allowed, namely, — 

(1) interest accrued due pi for to the institution of the suit on the principal .sum 

adjudged (as distinguished from tlic principal sum claimed) ; 

(2) additional .'nturost on the principal sum adjudged, from the dale of the suit 

to the dale of the decree, " at such rate as the Court deems reasonable” ; 

(3) farther interest on the aggregate sum adjudged, i.e., the principal sum plus 
interest allowed under heads (1) and (2), from the date of the decree to (i) the 
date of realization or (ii) to such earlier date as the Court thinks fit. “ at such 
rate as the Court dooms reasonable.” 

'L'his section docs not applv to the first head of interest. It applies onl}' to the 
second and third heads. 

I. Interest pr’or to date of suit. — ^As has just been said, this head of interest 
does not come within tlio purview of the present section. It is governed by other enact, 
menls to bo presently noted. The subject may be considered under tho following two 
heads : 
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(1) where there is a stipulation for the payment of intia-cst at ii fixed rate. S. 34 

(2) whore there is no etipulation at all for the payment of interest. 

1. If the rate of interest is .>.(ii)iilatod, the Court must allow that rate upto the 
date of the suit, however high or usmious it may be. I'liis is the law laid down in the 
Usury Larva Repeal Act 28 of 18Do, s. 2. But if the rntc agreed on is in the nature of 
a praalty, the Court may award intcu-t at such rate as it deems reasonable. 

2. If there is no stipulation tor ]iajment of interest, the plaintiff is not entitled 
to interest except in the follouing three cases : — 

(i) Negotiable Inetnmicnis Ael 2(i oj 1888, «. 80. — tVhen no rate of interest is speci- 
fied in a promissoiy note or hill of exihaiigc, interest will be awarded at the rate of C 
per c errt. per annum from the date on which the amount claimed became due and payable. 

(ii) Interest 32 of ISStl.- — M’liere there is no stipulation to pay’ interest, but the 
am ount claimed is a sum ccit.iin (a^ distinguished from unascertained damages), and is 
payable at a certain time by r iitiie < 1 -dine “ written instniment,” the Court will allow 
interest at a rate not exceediii'i the ciiiienl late of iuteicst fiom the date an which the 
amount became payable. If no tin.e is fixed for the payment of the amount, the 
Court will award interest at the rate afoiesaid /io»i the lime the creditor demands 
papnent in writing intimating to the debtor that interest will be claimed from the date 
of such demand up to the date of paymenL 

(iii) Mercantile usage.— i-n o1 hei < .i-es inteiesi may he allow etl if there is a mercantile 
usage to pay interest. 


II. Interest iromdateof suit to date of decree,- The rate of interest from 
the date of the suit to the date nl the d< ciee is in the diMielion of the Court, and this 
discretion is not excluded eicn if a lixed latc is mentioned in the contract as payable 
‘‘ up to rcalhalion " (t). But Ihougli tlie late of interest for the aforesaid period is dis- 
oretionarj', the Couit should, in the exorcise of llial disci ctioii, award intercst at the 
contract rate, unless it would he incijuitablc to do so (_/). 

III. Interest fiom date of decree to date of realizatio.i. — The rate of inter- 
est from the date of the decree to tiic date of realization is also in tho discretion of the 
Court. “ The plaintiff g< tliiig seneti.'t/ ol a decree, has lih interest reduced in tho genera- 
lity of eases ” (i-). If llic Court .awaids interest from the dale of tho decree, but no rate 
is specified, the decree-holder will be entitled to inlcrcst at the Court rote, whicli is C 
per cent. (f). But if sucli inf crest is not given in the dwree, it will be deemed to have 
been refused : see para. 2, of tlie section. 


Illustration of the above rules. — J lends Ks. 5,000 to B to be repaid with in- 
terest at the rate of 24 per cent, per annum. In a suit by A to recover the amount of 
the loan with interest at the rate aforesaid, it is contended on bclialf of B that the rate 
of interest is penal (Contract Act. s. 74). The Court finds that the rate of intercst is nat 
ponaL Bence — 


(1) as regards interest [on Bs. 5,OOOJ from the date of tho loan to the date of 
the suit, tho Court must allow it at the contract rate, that is, at the rate of 
24 per cent, per annum : Ueury Laws Repeal Act, s. 2 ; 


«) Magniram v. Dhowtal Ron (1886) 12 Cal. 669 ; 
Carvalho v. Nurbibi (1870) S Bom. 202 ; 
Vmes Chunier v. Fatima (1801) 18 Cal. 184, 
180,171. A. 201. 


(fl Orife V. Slinner (1878) 3 AJl. 01, 100, 7 I. A. 
106. 

(1) Vmes Chunistes cate supra. 

(1) Rant Latum v. Reiari (1871) B. 1. H. App. 30. 
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(2) as regards interest [on Re. 5.000] from the date of the suit to the date ot the 

decree, the Court allow it at the contract rate, that is, at the late of 
24 per cent, per annum, or it may in its discretion allow it at a lowci rate 
or may disallow it altogether ; 

(3) as regards interest from the date of tho decree to the date of rcaliratioii on 
the aggregate sum adjudged [i.e., Rs. 5,000 plus the interest adjudged under 
the above two heads], the Court may allow interest at such rate as it deems 
reasonable. Tins rate is usually C per cent. As to interest on costs, spo s. 
35. cl. (31 


Costs. 

35. (1) Subject to sucb conditions and limitations as 
may be prescribed, and to the provisions 
of any law for tbe time being in force, the 
costs of and incident to all suits shall be in the discretion of 
th&^ourfc, and the Court shall have full power to determine 
by whom or out of Avhat property and to what extent such 
costs are to be paid, and to give all necessary directions for 
the purposes aforesaid. The fact that the Court has no juris- 
diction to try the suit shall be no bar to the exercise of such 
powers. 

(2) Where the Comt dnects that any costs shall not 
follow the event, the Court shall state its reasons in writing. 

(3) The Court imiy give interest on costs at any rate 
not exceeding six per cent, per annum, and such interest shall 
be added to the costs anti shall be recoverable as such. 


“Costs of and incident to a suit.’’ — ^TI ub expiCRsion includes not onU the 
eost> of a suit, but costs of apjKat'loni in the suit. 


Costs to be in the disrect'on oi the Court. — ^ll'hc section provides that tlie 
costs of suits and applications shall I>o in the disci ctlon of Iho Couit. The general rule 
IS that costs shall follow the event unless the Court, for good reason, otherwise orders. 
This means that tho sucoessful paily is entitled to costs unless he is guilty of misconduct, 
or there is some other good cause for not aw aiding costs to him {m). The Court may 
not only consider tho coj duct of the party in the actual litigation, hut the matters 
which led up to the litigation (a). A refusal to go to arbitration is no ground for refus- 
ing costs (o); nor is the fact that the plaintiff brought his action without previous notice 
to the defendant (ji). An offer of compromise, which the Court considers insufficient, is 
no bar to a plaintiff’s right to costs {q). 


(») Suppiuwami v. Zmnitidar of Kdtahtteii (1904) 
27 Mad. 341 ; /iodeb/iuar v. Monroop (1885^ 
1-3 I. A. 2 I, .U ( ujci- slul plaintiff); Bhii- 
hansstimri v. StUomul (188(1) 12 Cal. 18. 24, 
12 I. A. 1)7 (.iiuoo-sliil dcfondaiil). 

(a) Dastocl- A. Itfim'-ee IWUiv Conwct’/ * 


(19001 1 Q. B.3S7, 3 SO, afflnncd [19001 2 
Q. B. 616. 

(o) ’BecteUv. Stiles (1888) 5 Times lii p. 88. 

(p) OooiOuiTt V. HyetliliSi) 25 C. D. 182. 

tfl) Fennessy-v. Day and Martin O-SiMyXi i, T 161 
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“ Costs sliall follow the cnt means costs shall follow upon success. “ Event** S* 35 « 
means result of the suit (r). 

Costs aje’ainst person not a party to the suit, — ^An order for costs cannot 
be ma de against persons who are not parlies to the suit (s). As regards an action for 
costs against a third person on the ground that he was the mover of and had an interes 
in a suit it has been held by the I‘ri\ y Council that such an action cannot be maintained 
in the absence of miilico and w.snl of pi-obable cause (/). 

No separate suit Tor costs. — If coMs are not awarded to a party, 1^ cannot 
b ring g separate suit for costs, li co'-i-, ai-e auarded, no separate suit will lie to realise 
these costs. The ijropoi' pioccdiire in siith case is, if the costs arc awarded by a decree, 
to realise the oost.s by execution of the ihiree, and. if the costs are awarded by an order, 
to realise them by cxccutiiiL' the onlci. 

Whether an appeal lies Tor costs only ?— // is scllled ihut an appeal wiU Ue 
for costs only wlini the rosts art iiiimilrd I,h o ''decree.'' if the order as to costs involves a 
a uestiem o f principle ; hut it is eui Mithd uliether eitch rin apprtd nill lie, if no question of 
principle is ivvohcd. A dcciee contauis 

1. a decision on tlic /ij/i's <.i imiIus, in the suit— this we shall call item No. 

1 — and 

2. a direction as to rush — thi-. we .-.hall call item No. 2. 


A party, while appealing fioni item No. 1 or any part theieof, may appeal also 
from item No. 2. lie may at the hearing abandon the appeal from item No, 1, and 
yet ho is entitled to proceed with the appeal from item No. 2 (u). But can he appeal 
from item No. 2 alone without appenlina irom item No. I ? In other words, does an 
appeal lie on a matter of oo'ts only ? 

All the High Courts are agieed that such an appeal docs lie— 

(1) ichcre the order en to tos/s inrolrf) a matter of jrrineiple (v), as where a formal 

party to a suit .ig.sinst whom no relief is claimed is made to pay the costs 
of the suit («') : 

(2) jc/iP’e there has been no nul ixttcise of discretion in mahing the order eis to coats. 

This may happen when a Miceessful parly is made to pay the costs of 
the losing party (a). 


So long as the discretion was in fart exercised, an appellate Court will not inter- 
fere. merely because it would itself hare exercised the discretion differently (y) ; 

(3) where the order as to costs proceeds upon a vnsapqirehension offset or law (s). 


For brevity’s sake we shall desorihe all the three cases as cases where a question 
of “ principle ’* is involved. Wc may therefore say that it is settled law that an appeal 
will lie for costs only, whore the order as to costs involves a question of principle. But 


it is not settled whether an ap^ieal will lie 
is involved. 


irTTielSv. 0. N. liy. Co. (1878) " Kx. D. 201. 

(s) James Bevis v. Turner (188!5) 7 Uoui. 480. 

(t) Ram Coomar Coondoo v. Cfiuntler Kanto 

Mookerji (187s) 2 C.il. 233, 4 I. A. 23. 

(«) Vaeudev v. Rhavan (1802) 10 Jloia. 2tl. 

(ti) flteretatyofSleiev. A/ar.ism (ISsr,) 1 J Cal . 359 ; 


for costs onl}', where no question of prmoiple 


DUdar AH Khan v. Bhateani Sahat Singh 
(1907) 34 Cal. 878. 

(ts) Bunwari Ball v. Drup Nath (1380) 12 Cal. 170. 
it) Moshingan v. Mozart (18M) 12 Cal. 271. 

(V) Parshram v. Bombjt (1000) 2 Bom. L. R. 254. 
(a) Rnnehordas v. Bat Kasi (1802) 10 Bom. 070. 



PART II. 
Execution. 

General. 


36. TKe provisions of this Code relating to the execution 
of decrees shall, so far as they are appli- 
Appiication to order. Cable, be dccmed to apply to the execution 
of orders. 

What decrees may be executed. — The onli/ decree capable of beituj executed ii, the 
decree of the Court of last instance. — ^When an appeal is preferred from a decree, and a 
decree ia passed in appeal, the question frequently arises as to -which decree is the one 
capable of execution, the deerpo of the lower Court or the decree of the appellate Court. 
The cases establish that where uii appeal is dismissed, as where the appellant does not 
appear at the hearing fsco 0. -11; r. llj, the decree capable of execution is the decree appeal- 
ed from (a). But w'heic the ajjpclUtc Court varies, reverses, or eonfirms the decree 
appealed from, the decree capable of execution is the dterer of the uppdhxtt Cmtrt, whethei 
it varies, reverses or confiims the decree aiipealed from (6). 


37. The expression “Court which passed a decree," or 
words to that effect, shall, in relation to the 
execution of decrees, unless there is any- 
thing repugnant in the subject or context 
be deemed to include, — 

(a) where the decree tf) be executed has been passed 
in the exercise of appellate jurisdiction, the Court, 
of first instance, and 


{b) where the Court of first instance has ceased to 
exist or to have jurisdiction to execute it, the Court 
which, if the suit wherein the decree was passed 
was instituted at the time of making the application 
for the execution of the decree, wotdd have jurisdic- 
tion to try such suit. 


(a) AMid MajU v. Jawahit Ldl (1014) 3a All. 

860 [F. G.l; Satnk Seth v. Muntu jOei 
(1014) 30 All. 284, 41 I. A. 104 ; PaOoji 
V. Oana (1800) 15 Bom. 370 [appeal with- 
drawal; Shyam v. Satinath (1017) ,<4 Col. 
964. 

(b) ahohmt V. mWgman (1882) 4 All. 37G [r. B.] 


Sltthammai v. Jir ithammad (1888) IIAII . 267 
(F. B.]; ilalionud v. Uehini S.eata 

(1007) 34 Cal. 874; Raja Bhup Indar 
V. Bijai Bahadur (lOoo ) 5 C. W. N. 52, 27 1. 
A. 200; Stttimji v. SakhatM (1014) 30 Bom. 
175. 
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Court by which decrees may be executed.— iSection 38 indicates tlie Courts by 
which decrees may be executed. A decree may be executed cither by the Court which 
passed it, or by the Court to wliieh it is sent for c.vceulion. The present section explains 
the meaning of the c.xpression Court 'ttbicli pa.-'ed a decree.” 

The expression “Court whieli passed a dcciee" includes not only tlic Com t which 
actually passed the decree, but tiic Courts mentioned in clauses (a) and (b) of the present 
section. Reading sections 37 and 38 together, we obtain the following rules: — 

1. Where the decree to be exteuted is a dccitc of a Court of first instance, the 
proper Court to eiceufc it is the Court of first instance. 

3. Where the decree to be executed is a decree passed by a Court of first appeal, 
tho proper Court to ext cute it is also the Court of first instanco [sec el. (a) 
of tho section.] 

3. Whore the decree to be executed is a decree jrassed by the High Court in 
second appeal, then also tlio proper Court to execute it is the Court of first 
instance. Thus where a suit is instituted in the Comi; of a Subordinate 
.fudge, and an appeal from the decree is preferred to tho District Court, and 
a second appeal to the High Court, the proper Court to execute the decree 
of the High Court is the Court ot fit.st instance, that is, tho Court of the 
.Subordinate Judge. 

t. Where the Court of iiisl instane<>ba» ceased lo ixhl or lo Jiaxe juriiJictim 
to execute it, tho only Court that can execute the dcerco is the Court 
mentioned in cl. (b) of this section. 

(.'OUHTS BY WHICH DECREES MAY BE EXECUTED. 

38. A decree may be executed either 
Tn.fyb'e'i\’aiPd''' hj tlie Court Avhicli pa.ssed it, or by the 
Court, to which it is sent for execution. 

The Court executing a decree cannot go behind the decree.— The Court 
executing a decree must take tho decree as it .stands (c). It has no power logo behind 
the decree, in other words, it cannot entertain any objection as to the legality or correct- 
ness of the decree (i). The reason is that a dceicc, though it may not bo according to 
law, is binding and conclusive bctu een the paitic.', if it is not appealed from (c). For the 
same reason, the Court executira a decieo cannot alter, v.iry. or add to, tho terms of the 
decree (,/)• 


39. (1) The Court Avhich passed a decree may, on the 
application of the decree-holder, send it for 

r ol (Iccrtc. , .1 /i i 

execution to another t ourt, — 


(a) if the person against wlioni the decree is passed 
actually and voluntarily resides or carries on 


(f) Muttia V. Vurammal (1887) K) 2'<-» . 

•Sheik Sudan v. Hamchandra (1887) 11 Doin. 
Go7 ; Appa Rao v. Krishn/a (1892) 25 Had. 
r)37. 

(</) (SiNi (Jhunderv. SAitofetfUTrr (1900) S7 

Cjl. 951, 067, 27 I. A. 110. 

(<*) I'Cjtaiiinui V. ViraSraUipa (1800) 10 3Iad. 210, 


1 1. A. 35. 

(/) Vdtmii >. Tokhan iSingh (1001) 28 Cal. 353» 
28 I. A. 67 ; Forester v. Secretary of State 
(1878) 3 Cal. 101, 4 I. A. 137; Burro v. 
Surut (1882) 8 Cal. 332, 0 I. A. 1 ; Raiimal- 
hitngSi V. Kwidankttmr (1002) 20 Jlom. 
7n7. 


Ss. 

37-39. 
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business, or personally works for gain, iviflnn the 
local limits of tbe jurisdiction of siicli other 
Court, or 

(h) if such person has not property withiii the local 
limits of the jurisdiction of the Court which passed 
the decree sufficient to satisfy such decree and has 
property within the local limits of the juTjsdi(;tion 
of such other Court, or 

(c) if the decree directs the sale or delivery of immove- 

able property situate outside the local limits of 
the jurisdiction of the Court which passed ir. or 

(d) if the Court which passed the decree considers for 
any other reason, which it shall record in writing, 
that the decree should be executed by such othei' 
Court. 

(2) The Coiu't which passed the decree may of it'' own 
motion send it for execution to any suboi’dinate 
Court of competent jurisdiction. 

Transmission of decree ior cxecut’on.— A docroe pas.=ed l>y one C'ciu'l 
be titii smitted for execution to another Court either on iJtc applicalion of tlir ilirm-lioldn 
on one of the grounds stated in this section, or by the Court which passed it oj ilt ouii 
motion. When a decree is tent by the Court w hicli passed it for execution to another 
Court, the Court sending the decree should send a cop}’ of the decree and other duciimcnts 
mentionedin 0. 21, r. 6, to the Court by which the decree is to ho executed. The latter 
Court should on receiving the copy of the decree and the other document.-, cause the 
same to ho filed (0. 21, r. 7). The decrcc-holder may then apply to that C'oui t for execu- 
tion (0. 21, r. 10). The Court executing a decree sent to it for execution has the -ame 
powers in executing such decree as if it had been pias'^cd by itself (s. 42). 


40. "WTiere a decree i.s sent for execution in another 

province it shall be sent to such Court 
Court 'If/anotjwrijrari^^ and cxccuted in such maimer as may he 

prescribed by rules in force in that province. 

41. The Couit to which a decree is sent for execution 

shall certify to the Couit \vhich passed 
ceail?Ja^o^a•aTu^.ri.'’™■ it tho fact of such execution or where the 
former Court fails to execute the same, the 
ciicumstances attending such failure. 
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. 42. Tlie Court executing a decree sent to it sitall have 
^ the same powers in executing such decree 

ils if it had been passed by itself. All 
persons disobeying or obstructing the exe- 
cution of the flecjc-e sliall be jtunishable by such Court in the 
same manner as if it had jiassed the decree. And its order 
in executing such decree shall be subject to the same rules in 
respect of ajipeal as if the deei-ee had been passed by itself. 


» Powers of Court in executina: transferred decree.— A Court executing a 
transferred dcciec lias no ixamo' to L-mcit.iin any objection icgarding — 

(a) tlic legality or jiidjuieiy ol Die order directing execution, or 

(b) the riiilil of tlie jici-on a.i.un in the Older as the jicrt-on entitled to execute 
tile dcci ee. 

By reason of tlio uile toiil.iincl in <1. (.i), tlic Couil cxccutiiig a transferred decree 
cannot refuse ('xeoution on tlie giuiiiul tli.it the eider directing execution was wrong 
or improper, audth.'t it oualit not to luxe been made under the particular circumstances 
of the case (yj. Xor can it univc execution on the ground that the execution of the 
decree XTa.s bailed liy liinil.itii/ii on the date on which tlic Older for execution was made, 
and that ordu w.i' tlci' illie.i' (li). 

By reason of tlie rule contained in el. (h), ilie Coiut executing a transferred decree 
CBimot entertain any question as to the raiidity of an a‘.^ignnlenl of the decree (0. 21, 
r. 16), prox'ided the afi-ignoe is s]iown in tlic order for execution as the person entitled 
to eieouto the dor roc (i). 

Subject to the liinitatioiis mentioned ahox'e, the Couit executing a transferred 
decree has the cnin j'ow tis in executing .such dccicc as if the dceiee liad been passed by 
itself ; it has no nioio powei.s than a Couil executing its own decree. 

Continuance of jurisdiction of Court executing transferred decree.— The 
Court to xx’hich a dcoreo i= sent for execution retains its jurisdiction to execute the decree 
(1) until the exocvtioii lias been witlidiaxxii from it {j}, or (2) until it has executed the 
decree and has ccitilicd that fact lo tl'o Court xxhicli sent the decree or (3) until it has 
failed to execute the decree nndJi.is cenilied that fact to Ihc Court whieh sent the 
decree (s. 41). 


43. Any decree pas, seel by a Civil Court e,stablished in 
any part of British India to which the 
provisions relating to execution do not 
extend, f)r by any Court established or 
continued by the authority of the Governor- 
Gcneral in Council in the territories of any 
foreign Prince or State, may, if it cannot be executed within 


Execution of docn t- par- 
sed by lirlllsli (oiirN in 

S lacea to wliich thi-' 
oosnot extend oi iu lorcigii 
territory . 


(</) Mulla Abdul .'iaUiiwboo (IHur) 21 Horn, li) Iln'ui Ctuunltr v. Moheudru mill (1870 21 
450, W. H. 141. 

(/i) IIuh'ih V. Sr, It r ^' 1 ] ) 1 111 , "I, 2a. ( j) Atlioulo'/' Dvtt. v. Doorga (1801) 0 Cal. ."0 1. 


Ss. 

42-43. 
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Ss> 

43 - 46 . 


tlie jurisdiction of the Court by which it was passed, be execut- 
ed in manner herein pro\ddcd within the jurisdiction of any 
Court in BritishJ^Tndia. 

»44. The Oovernor-taeneral in Council may, by notifica- 

I V ciitioii o£ dorrci ■. i- Gttzelte of luditt, declare that 

bv courts ot xati\i tlic dccrecs of any Civil or Revenue Courts 
situate in the territories of any native 
Prince or State in alliance with His Majesty and not established 
or continued by the authority of the Governor-General in 
Comicil, or any class of such dcc-rees may be executed in British 
India as if they had been passed by the Courts of British 
India. 

45. So much of the foregoing sections of this Part a'' 
empoAvers a Court to send a decree foi 
execution to another Court shall be con- 
strued as empowering a Court in British 
India to send a decree for execution to any Court established 
or continued by the authority of the OoA^ernor-Gciieral in 
Council in the territcries of any foreign Prince or State' to 
which the Gor’ernor-Genecal in Coimci) has, by nf)tification 
in the Gazelle of Imho, declared this section to apyrly. 

.46. (1) C pon the application of the decree-holder the 
Court; which passed the decree may. when- 
ever it thinks fit, issue a precept to any 
other Court which worrld he competent to execute such decree 
to attach any property belonging to the judgment-debtor and 
specified in the precept. 

(2) The Court to Avhich a precept is sent shall proceed 
to attach the property in the manner prescribed in regard 
to the attachment of property in execution of a decree ; 

Provided that no attachment under a precept shall conti- 
nue for more than two months unless the period of attachment 
is extended by an order of the Court rvhich passed the decree 
or unless before the determination of such attachment the 
decree has been transferred to the Court by which the attach- 
ment has been made and the decree-holder has applied for 
an or der for the sale of such propei'ty. 
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Attachment under precept.— The object of a precept is to enable a decree-holder Ss. 

to oblaiu au Jjiterim aUaclimoutwlieie Uieio is ground lo ajjindiend that he uiiiy other- 46 | 47 < 
wise be deprived of the fruits of his decieo. No such attachment, however, can continue ~ 

for more than lu o months except in the two eases mentioned in the section. 

Tho efi'eot of the lattoi p„rl of the siction is to do .away with a re-attaohment ot 
property .n tt.iched iindei .\ lueccpt uhcie, before tlie determination of the interim 
attaolimciit, tlie decree-holdri o/ph ■. toi t xeuitiou .i«ain-i the ]>iopcitr . 


Questions to ee uetee^uinej.) ee Couet executing decbee. 


• 47. (1) All (jucstions tirisiiig between the parties to 
„ , , , the suit ill which the decree was passed, 

till' Conn < XI (lit- Of tJieii' 3 oproscuTativc.s, and relating to 
the e::cculion, discharge or satisfaction of 
the decree, shall he determined hy the Court executing the 
decree and not by a sepaiatc .suit. 


(2) The Court iiia} , wihiect to any objection as to limi- 
tation or jurisdiction, treat a proceeding under this section 
as a suit or a suit as a jirocccding and may, if necessary, order 
payment of any additional court-fees. 


(3) AMiere a epiestioii arises as to whether any person 
is or is not the rcpresentatiA'c of a party, such question shall, 
for the purposes of this section, he. determined by the Court. 

Explanation . — For the pniposes of this section, a plaintiff 
whose suit has licen dismissed and a defendant against whom 
a suit ha.s been dismissed, are parties to the .suit. 

Scope of IJje section,— ’J'Jjj., i Umi pjoxjdrs uilu iihn lb, if .ill gne^tioiih lebiting 
(o the rxpcuiion, dhdmige ni ‘■(ih^pufioii of .i dcciec, and iiiisiii!; between flic jiaitie^ lu 
Ihesuil in iiliieli fliu tlocreciia.s ji.iwd. oi llicii icpioscnt.ntii c-, shall be detei'iniiicd by 
the Couit cxceiitm!; fbe clecice .mil ;»// In/ n -i-jHitnli luit. Tliis .'.eofioii has been enacted 
for the bcnclici.il puipone ot cliocknig needle'.-, liligafion. It piovides a cheap and expedi- 
tious remedy by cmpoii cling the Couil executing a decree to dcleimine questions that 
may arise in execution pioccodnigs iiithoiit leqiiiiiiig the paities to bring a separate 
suit in roapeet of ei C13’ question tli.it maj' ai i-^- between them in such pioceedings. Hence 
this section sliould not be coiistiucd ii.inoiil.v ( 1 ). At the same time tho conditions 
which bar a sc-paratc suit should not be lost --ight ot. Tlio.se conditions arc tw'O in number, 
the one relating in the character ot the qiir^iuni, mivspcct of iihicli sopaiate suits are 
prohibited, and the olhei to the chaiadei ot the paitirs hctiicen ivhom the questions 
arise. The qatiimiM in icspect ot Minch a sepaiate suit is lianed must be questions 
“relating to the evccution, discliaige 01 sat faction of tho decice.” Tho pariies be- 
tween whom the questions arise must be “the pnrtic.s to the suit in M hioh tho decree was 
passed, or their icpresentatives.” If a qiie.stion is of tho character mentioned above, 

«) Piosiinno Kiiimi Kali l)a^ (IS')'.) 19 t'al. ORt, 089, 10 I. A. 100. 
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S. 47. and if it arises between the parties aforesaid, it cannot form the subject oi a .-JcparatD 
suit : it should be determined by the Court exeuuting the decree on uiaclc 

by the parties. But if the t|uestion is not of the above character, or if it doe- not arise 
between the parties aforesaid, it may be determined by a separate .suit. 

Separate suit will not lie. — ^When it U said with reference to tbU '(ction that 
a separate suit will not He, it is understood that the question relates to the c\ecution, 
discharge or satisfaction of the decree, and, further, (hat it arises between the parties 
to the suit or their representatives. We proceed to state the leaclin" cu'e.. i,nthe 
subject : — 

1. Chtim for exerss of ^irojKily lalcu hi crcculioii of dccrcr . — Tf a dcerec-ieikler takes 
in execution land which is not at all covered by the decree, or land which is in excess of 
the decree, the proper course for the judgment-debtor is to proceed by an "jir.lirnlion 
under this section fortho reeover 5 ' of the land in the one case, and the i.xcei., in the 
other, and not by a separate suit (/). The question relates to the r.rinitioii of thi‘ 
decree, and further, it arises between tho •puriits to the suil. 

2. Besiitulion of property Uden in rxeevlion of a thrree, vUn the din'ir '• nrnr till- 
ed . — .-1 obtains a pireliminaiy decree against Ji in a seiit for sale of certain pmpri ly inoiz- 
gaged to him. On taking accounts it is found that a sum of Rs. 7,rd0 i- di.'’ I'V 11 to .1 
on tho mortgage, and a decicc is passed for .1 for that amount. After the il' eree h.is 
been fully executed, B discovers an error in calculation, and tho decree i' iiniended by 
substituting Rs. (i,000 for E.s. 7,000. B may claim a refund of Rs, 1.000 liy an appli- 
cation under this section, but not by a seiraratc suit (ni). Similarly, if .-1 di-cover- an error 
in calculation after the dcoiee ha.« been executed, and the decree is untended by -uli-ti- 
tuting, say, Rs. 7,o00 for Es. 7,000. ,^1 may claim tlic cxce-s of Rs, .'tOO by .m applica- 
tion under this section, liut not by a separate suit (;i), 

3. Beslitution of property sold in (xeriition, irhcn tin. Mtir in nil ii-iih . .i olititin- 
It decree again,sl if for E,s, 5,000, B fails to jtay tho amount of the decree itiul hi- pro- 
perty is thcicupoii sold in execution, and purcha-ed by A, the decree-lioldtT. 'I'he sale 
is .set aside on B's applicatioir on the ground that the property was piiic!i.i-ed ijy .1 
without tho leave of the Court as reepuiredby 0. 21, r. 72. B may claim rc^tiiiitioii of 
t he property by an application under this section, but not by a .-cjtarato -iiii (»). See 
s. 114, suh-s. (2). 


Separate suit will lie. — IVhcn it is said uitli reference to tliis .-cclion tiiatn 
separafo suit u-ill lie, it is understood that either the question docs not relate lo the 
“execution, discharge or satisfaction ” of the decree, or that it does not arise l)ctu cen tlie 
parties to tho suit or their representatives. 


First, where the question does not relate to the execution, discharge or niithfiiction of 
the decree. — In such a case, a separate suit will lie, for the question not being one relating 
to the execution, discharge or satisfaction of the decree, it cannot be determined in 
execution proceedings by the Court executing the decree. The following are the leading 
ea.ses on the subject : — 

(1) Questions as to the validity of a detree, — If a judgment -debtor or his legal re- 
presentative objects to the execution of a decree on the ground that the decree is not 


(/) liirti Muliala v. Stiyama Chum (189a) 22 Cal, 
483. 

()/i) Harmm \. Muluitnmai (1005) 27 .411, 483; 
Blian Kunwar v. Mahtati Stngh (1900) 22 
All. 70. 


(») Silratan v. Itiim RuUon (1001) ,") W. X. 627. 
(o) Virarag/iaea v. Venlnita (180:)) 10 lliid. 387; 
Dmitat Singh v. Jvgitl Kidiorc (1000) 23 
All. ms. 
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valid, till.- niic..tion as to tlio laUditij of the decree, not being one relating to the “csecu- g, 
tion, disch.ergo or satisfaction of the decree, cannot he* tried in execution proceedings 
under this .■.cction. Such a cjiiestion can only bo tried in a regular suit brought for the 
purpose (p). Thus if a jiulgincnl-dehtor objects to the execution of a decree on the 
ground that the decree uas obtained hr fiaud, the question of the validity of the decree 
must he determined bj a separate suit (7). The same rule ai)plies rvhere a reversioner 
objects to the attachment of his leaci^ionaiy intoic.st, on tlie ground that the decree 
obtained against the nidotv of the la^t male owner is not LinrJing on him. there being 
no debt due by the last male owner (1). 

(2) CJihm fot' lonl/iLutif.ii iy tut jitdfjrntnl-(ii.lUr another . — A obtains a 

decree against If and C iorE.s. 1,000. A executes the decree against B alone, and B 
pays the whole amount. If then .suo' C for contiibutinn. The suit is not barred under 
thi-i sect on, tor tlic cl.uni foi ftulniat at ccinot le 'aid to lelate to the “execution, 
dl'chargo or sati.sfaction‘’ of the doote within the meaning ot tliis section (s). There 
is no question hero between the dicue-hok'ei and the judgment-clebtor. In fact the 
remedy by suit is the only icniccly. 

BecondJy, where the rjticsiiott, lluviih ulainiylo the cxicvlion, discharge or satisfaction 
of the decree, does notausc hliion lit joitif, to Ihcsuil rr their lejiresentatives. — In such 
a case, the (jucsticn caiincl 1 e d< tcin.ircd in execution inccccthngs under this section, 
and a regular suit should he In ought. A rpiC'ticn i* said to aiisc betxvcen “the parties 
to a suit or their jcinc'cntative'.' when it arises between the decree-holder or his re- 
presentative on the one hand and the judgment-debtor orbit representative o» the other. 
Questions between dccice-lioldci-. intd h {/), or between judgment-debtors inter se (a), 
or between a jaiiy and Ins own ujui-intative (r). arc not quc'tions arising between 
“ the parties to tlie suit nr the 1 ieiiic‘tntatives "within tiic meanmg of this section. 

5ub-section (2). — Thissidi-sectionisnew. It gives Icgislotivo recognition to the 
practioo followed by the Couits under the Code of 1882. It enables the Court to treat 
an application under thi' section as a su>t or a suit as an apiilication. Hence where a 
regular suit is instituted tor the elctciinination of a question which ought to be deter- 
mined under thi*, section by the C'ouit executing the dcerce, the Court in which the suit 
is brought maj citlicv dismi-s the suit as barred under thi.s section, or it may in its dis- 
cretion regard tlie plaint in the suit as an application under this section, and dispose 
of it accordingly, provided the Court in which the suit is brought has jurisdiction to 
execute the decree {v'), and the execution of the decree was not barred at the date of the 
suit (r). 

Parties to the suit— Explanation to the section.— A plaintifi whose suit has 
been dismissed, and a defendant against whom a suit has been dismissed, are “ parties 
to the suit ’’ within the meaning of this section. 

lllnstrations. 

(1) -4 sues B and C. A decree is pas-cd ogain.st B, hul as against C the suit is dis- 
missed. In execution of the decree against B, certain property is attached as belonging 

(«) i(«m X . JttHti (1890) 18 All. 106. 
it) Satijici V. llamammi (18S5) 8 Mad. 493 ; Sam 
CAuiirfer v. ffamirau (1006) 11 0. W, N. 

433. 

(n) Pttsai V. Mahaieo (1884) 0 All. 12. 

(a) Jllaganlal v. Doihi (1001) 25 Bom'. 631. 

(to) Sheodthal v. Shamni (1007) 26 All. 348 ; 
Tenkalahrishtvtma v. Krishna Sao (lOoO) 

32 Mad. 425. 

(r) SatasMv v Xara’ian (1911) 35 Bom. 452, 461. 


(») VliiiiUtMOii X. Clitniaman (lo'IS) 2*2 nom. ■I7a; 
(iomatlian v. Komandar (190 1) 27 M.nd . 118 ; 
KnmareUa v. SUbapathti (1907) 30 3Iad. 
26; Khetrapal v. Sayama (1904) 32 Col. 
205 ; nira Lai V. Parmeshar (1899) 21 All. 
356. 

(g) .•iiulindra v. Budan (1880) 9 Mad. 80 ; Bham 
Ram V. Luchmesivar (1890) 23 Cal. 630. 

(r) Tallapragada y. Boorvgapatli (1907) 30 Mad. 
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S. 47. to B. C conteiidti th t the property belongs to him and claims to have H released from 
attachment. Here C is a “ party to the suit,” though the suit has been dismissed against 
liini. He must thovoforc proeerd by an application under this section, and not by a 
sepavaie suit. 

(2) A and B institute a suit again-st C, praying that the relief claimed in tin .‘-iiit 
may be granted to A or in the alternative to Ji. A decree is passed in the suit auard- 
ing the relief claimed to A. .and dismi-'Miig R‘.' claim. Here JB is a “party to the •••ni).'’ 
thougli his suit has l)ccn dismissed. 

“Representative.” — ^The term '■ reim'seniativc in this section iucIiKli-^ nut 
merely “ legal i epiT>entativc ” in the sense of heirs, executors or administrator.-, lint 
“ reprn'cnlalive in interest,” that is, any transferoo of the dcereo-holdcr’s inten .4. or 
any transferee of tlio jiidgincnt-dchtor's intovcsl, who, so far as such inlcrrsi, i- eoii- 
eernod, is hound hj' tlio decree (//). We proceed to give illustrations : — 

(1) A transferee of « deeiee, or of the iiifercst of any dccrcc-Iioldcr in a joint dci ii e 
within the meaning of 0. 21, r. Id, is a ” rcpre.scntative ” of the docrec-linlder (- 1 . A 
transferee from such tran.sfcrcc is f.lso a " rcpi'escntative ” of the dcoreo-holdcL' (o '. 

(2) A purchaser, lesaoc. orniorigagee. from a judgment-debtor, of property 'lelonuing 
to the jndgincnt-delitor and aWiclad in execution of a decree against him. is the •‘le- 
prcacutativo " of the judgment-debtor within the meaning of this soetion, for thi' imi- 
porty being under nUuehment at the date of the purchase, lease or mortgage, Ihe }mi < Iiiim r, 
lessee or mortgagee is hound by the decree, so far as the interest Iransferretl io Imii i« 
concerned (6). See section (W. 

Execution-purchaser. — We now turn (o oases where property belonging in a 
judgmcnt-dchtor is sold in execution of the decree against him, and questions relating 
to the execution, dischaige or .satisfaction of the decree arise subscqaenl to ihe snle. 'I'liesr 
questions may be divided into two classts according to tlio character of Die ]i,.rfi(s 
between whom they ari.te 

A. Questions belirrrn tin ib cn L-hnldir on llie one hand and the judgmetit-dcblur on tin 
other, ihe cmulion-jiurchaecr beiinj only inUresM in the remit, — These questions heing 
essentially questions bclwcui jmrtUs to the mil, fall w ithin the scope of this section. Tlie 
fact that the .auotion-pureliascr was not a Jiarty to the suit, and is interested in tlic 
result, docs not prevent tlie questions being questions between •parties. These questimH 
therefore must be dctorininod by the Court executing the decree, and not by a sejiaiate 
suit. It iia.s been so licld in Promniw Kumar v. Kali Das (c), wdiioh is the leading oiisu 
on the subject. In that case their Lordships of the Privy Council said : “ AVhcii a 
question has arisen ns to the execution, discliarge or satisfaction of a deercc between the 
parties to the suit in which tlic decree was passed, the fact that the purchaser, who is no 
party to the suit, is interested in the result, lias never been hold a bar to the applioatioii 
of the section.” 

I 

' ninslralions. 

(a) A obtains a deci'cn against li. In execution of the decree certain propeity 
belonging to B is sold and purchased by C. B seeks to set aside the sale. B must iiio- 
oeed by an application and not by a regular suit. The mere fact that C, the auctioii- 


(V) Ithaii Cliniuler v. Beni lladliub (1397)24 Cal. 
92 ; Gulsari Lai v. iladho Rmit (1904) 29 
All. 447. 

(2) Bmr Bukth v. Fatik (1 899) 29 Cal. 250 ; Badri 
Sarain v. Jai Kishen (1 894) 19 All. 48:1. 

(a) GkiuI'' Das v. Yakut Alt (1 90(1 ) 27 C.il. 070. 


(t) Gar Prasad v. Barn Lai (1899) 21 All. 2.i 
(sale); Matftewson y. Gobardhan (10911 2S 
Cal. 492 (lease); Paramananda v. Makabivr 
(1807) 20 Mad. 378 (mortgii?o) ; Knpiinii'i 
V. Kumara (1909) 34 Mad. 450 (-ale), 

(r) (1892) 19 Cal. 083, 19 I. A. 100. ' 
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purchaaor, who was no party to A'.s suit, is interested in tlio result of tlio application, is S. 47. 
no bar to the application of this section. Now JS may socle to set aside the sale — 

(i) on the ground of materinl imgnlftrily in publishing or conducting the sale 
le.siilting ill siilisfantial injury ; nr 

(I'i) on the ground of Jiiiiii/ jn pnlilishing or eondnctiiig the sale iwulting in 
substantial iiijnry ; or 

(til) on inalving the depoMt i-eq^uiir-d by 0. 21, r. 89 ; or 

(iv) on other gionnd"<. 

If the sale is sought to beset a.sido on the first or on the second ground, the iippU- 
cation must bo made under 0. 21, r. 90. 

If the sale is sought to ho sol e side on the third gi’ound, the application must he 
made under 0. 21, r. 89. 

If the sale is sought to he set asidi on nny other ground, the application must be 
made under the picsent section. 

There is this difference betn con an a))plication under this section and one under I ). 

21, rr. 89 and 90, lliat uliilo an order nmd< on an appKoation under this section has the 
force of a decree fs. 2, el. (i>)|, nndis lluieloio open to a second appeal [s. 100], an order 
made (under 0. 21, r. 92). on .m application under 0. 21. r. 89 or 0. 21, r. 90, isapponlahlo 
only as on <U'der[0. JO, i. 1. cl. (()) and no -■I'contl ai>pcaJ lies from it fs. IW, snh-s. (2)]. 


R Qui’i-liui't htiv'dii llii KiKtivu-jiif'l’iiifr on iln out /mini iiHil a 'pnriij to the nuit 
Ofliis rcjiicanil'iliu on tin nllnr Inunl — under lliis head frcciucntly arise when the 
auetion-purohascT is ohslnioled by llie judgment-debtor in obtaining po-ssession of 
the judgment-debtor’s property snUl in esocution of the decree and purchased by him. 
In cases of this kind, if the propeity L purchased by .i alranrju, ho may apply for posses- 
sion under 0. 21, i'. I'.), or lie may at hi-, opiion bring a regular util for possession. But 
if the properly is ))mchascd by tlie dccn'-hihUrJilmsctf, llie ijuestion .arises whether the 
provisions of the jiresent section apply --o a-, to bar a regular suit for possession. This 
again depends on the qiiesUoii whether a dccrcc-liolder ceases to be a jmrlij to tho suit 
Within the nicnniiig of this scetjou by rcn-im of his becoming llie pm-ch.isor at the auction 
sale, or whether ho continues to be a parly nots\ itUstauding that ho has become the 
auction-purchaser. If lie ceases to be ii party to the suit by reason of his becoming tho 
auction-purchaser, the jji-c.sont seel ion does not apidy, and he may apply for possession 
under 0. 21, r. 95, oi he may at his option liriiig .i regular util for ]>u.--scssion : this is tho 
view held by a Eull Bench of tho Allahabad Uigh Court (d). But if ho is to bo treated as 
a jiarty to the suit iiofnillisl.anding that he has become the auction-purchaser, ho can 
only proceed by way of (ipplkalion, and a ii^ular .suit i-> harred under this section : this 
is tho view held by the other High Courts (<). 


Suppose noAV that the auction-purchaser is a stranger, tiiat is to say, a person other 
than the deerce-holcler. I.s he tiie “ representative of tho dccrce-kblder within tho 
meaning of this section ? No (J). Is he the “representative” of the judgment-debtor ? 
In some oases it has been said that lie is (g); in others, that he is not (/i). In Maganlal 


(d) Bhagieati v. Baminri Zal (lOOD) 31 AIJ. 82. 

(e) Sttdasitio v. Namyan (1911) 33 Bom. 432; B/im 

Narain v. Bntidi (1004) 31 Cal. 737 : 
Katiayat v. Itaman (1003) 20 Mad. 74o. 

(/) Krlthm v. Snmwlvta (1008) 31 }Iad. 177; 
yadammi v. Veerathadra (1010) 34 Mad. 
417; KunteaH v. Ajudhia y«ll' 


(IDOB) 30 AH. 379, 884. 

(;} Zaiimtim v. uthamansa (1002) 23 Mod. 620, 
332; Amiiii Aunintn v. AjudMa Nath 
(1008) 30 All. 370, 383. 

(A) Nf^amuni v. Veeratdiadra (lOlo) 84 MSd. 417 , 
421. 
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S..47! V. Doslii Mulji (i). Jenkine, C.J., said ; “Can it be said that tlic auotion-jmrcliascr 
is the representative of a party ? Certainly not of the decree-holder. Th.vrel'ore ho oan 
only claim to be the rcprcscntatiTo of the judgment-debtor, f doubt wliolhcr ho oan 
claim this character.” 

Sub-sec, ( 3 ) : Inquiry as to who is the representative of 8 party.— .4 

obtains a decree against B. B dies before the decree is fullj- executed, and C i- brought 
on the record as B's legal representative under s. 50. D claims to lx- the local re- 
presentative of R. The quc.stion as toulich of the two is the legal repie-onlative for 
the purposes of the piesent section is lot o deleiiniiud 1 y the Court execiniiig the decree 
under this section and not bj" a separate suit. 

Objection by party or his representative that property attached is not 
liable to attachment. — All objections to attachment raised by a yorf;/ to llir tvit in 
which the decree was passed or bis representative come under this section. Rut objections 
to attachment raised by a tliirel party come under 0. 21, r. 58. The distinction is import- 
ant. for an order under this section, being a “decree” (s. 2), is apjjcal.rblc. while an 
order under 0. 21, r. GS, is not appealable. Moreover, if the objection fall-, under tliis 
sociion, a separate suit is barred, but it is not barred if the objeclion falls under 
0. 21, r. 58. 11 thejn-operty in the hfinds of a judgiuenl-debtor i- atladied. and the 
judgment-debtor objcet-s to the attachment on tho ground that the jirtporty is not 
‘■saleable” tvitliin tlie moaning of s. CO, and sltould not therefore lie iiltached, n.s where 
il is sciTicc vatan or an ocoupaney holding, tlie objection i.s one under this stilion, for 
it is made by a party to the suit { J). But if tho judgment-debtor objects to tiu' attaeluncnt 
on the ground that he holds il on lihetlj of a third parly. t.ry..-ns a trnslee for luioflier, tlie 
objection comes under 0. 21, r. 58 (/.•). Conformably to this principle where |l[■operty 
is attached in execution of a de cree pa.sseJ against a shrlriil ))ei>onally. and ihi- deicnd- 
ant objects that tho property docs not belong to him ])or.s()nally, but that it i' lield by 
liini as shebait nf an idol, il lias been held that the objection nni't be ngardid as one 
falling under 0. 21, r. 08, and not under thi.s section (?)■ 


As regards objections to attachment by the k'jal represenlaHv of a deceased 
judgment-debtor, it lias been held that if property in the hand.' of a legal 
representative is attached, and the legal representative objects to the atlaelmieiit on tho 
ground that the properly attached L his oiiii property, and docs not form jiart of the 
estate of the deceased judgment-debtor, the objection is one under this section, for it is 
made by a repraoda/it’c of a party to the suit (m). But if the legal icprc'eiitative 
objcct.s to the altacliment on the ground (hat he holds the property on behalf of u third 
party, the objection is one under 0. 21, r. .58 (rr). 


Where a sale is sought to be set aside on the ground that the decree 
was obtained by fraud. — It has been stated above that where a sale is sought to 
be set aside on the ground of fraud in publishing or conducting it, the parties must 
proceed by an application under 0. 21, r. 90, and not by a separate suit. A suit, however, 
will lie 1 0 set aside a sale, if the ilecrcr which resulted in the sale Avas obtained by fraud. 


Appeal. — On referring to tho definition of " decree given in s. 2 above, it will 
be seen that an order determining any question within this section is a “decree.” Hence 


[O (1001) 25 Bom. C31, G35. 

(j) Trimbai t. Ooeinda (1805) 10 Bom. 328; 

Gahar v. Kasi (lOoO) 27 Cal. 415. 
k) Budrudeen v. Abdul Rahim (1008) 31 5Iad. 123, 
0 Kartich Chandra v. Ashntosh (1011) 39 Cal. 


208. 

(m) Gokulsiny v. Kisansingh (1910) 31 Bora. 646; 

Dalla V. SMb Lai (1017) SO All. 47. 

(») Budrudeen Sabib v. Abdul Btthim (1008) 31 
Mnd. 123. 
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an apijcal lici lioni all orders under this .section and also n second appeal (s. 100). It is 
important to note that all ordern in cioeution pioeceding^ arc not appealable. As regards 
appeal, orders in execution proceeding- may be divided into two classes : — 

(1) Orders tinder (hi- .-ictioii. fAn appeal lies finm llie.‘e orders and also a 
second ajipeal.] 

(2) Other orders in cxeenlion proceedings. These nny again he snb-divided 
into tv 0 cl.tssc- : 

(a) those v Jjieh arc dt dated appealable under 1 . 104 and 0. 43, r. 1 : and 
(i) Iho.-e V liidi ai o noii-aiipealable. 

IVliere an order i- made in execution proceedings, and the order is non-appealable, 
attempts arc frcf|uenlly mode by the patty against whom the order is made to show 
that tho order eoine.- under tin- seeliun and is thorclorc appealable. 8 imilar] 3 ', whoro 
an order is made in execution ]noceedings, and the order is appealable under s. 104, 
attempts are fiocpienlly made ly the p.-ity against v hoin the order in appeal is made to 
show that the Older comes tinder tl)i--ection to enable tlic party to prefer a second 
appeal. It will thus he seen tli.'it tin- section is important not only as regards the 
question whether ntjiuiulc 'in/ vill lit. but also as regards the question of appeal. 

An order in execution procccding.s can fall under this section only Tvbcn it determines 
some question relating to tho rights and Uabilitiea of parlies with reference to tho relief 
granted by the dociec ; not when it detennines mciely aniutUhnlal gvedion a- to whether 
the prnroeding- arc to he conducted m .t certain vaj' (o). —— — 

Li.m(t of Time foe Executiox. 

48. (1) ^Vlierean aiiplicatioii lo execute a decree not 
lieing a decree granting an injunction 
tain'i’''abCB°“ bccii made, no order for the execution 

of the same decree shall be made upon 
any fresh apjilicatioii pre.sented after the expiration of 12 
years from 

(a) the date of the decree sought to be executed, or, 

(b) where the decree or any subsequent order directs 

any payment of money or the delivery of any 
property to be made at a certain date or at recurring 
periods, the date of the default in making the 
payment or deliveiy in respect of which the appli- 
cant seeks to execute the decree. 

(2) Nothing in this section shall be deemed — 

(r/) to preclude the Court from ordering the execution 
of a decree upon an application presented after 

(n) V. Eailash (1807) 24 Cal. 725, 739: 3IvJchtar x, Mttqarrab (1012) 34 All. 530. 


Ss. 
47, 48 
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the expiration of the said term of twelve years, 
where the iudgnient-clehtor has, by fraud or force 
prevented the execution of the decree at some 
time within twelve years immediately before the 
date of tlie application ; or 

(6) to limit or otherwise affect the operation of article 
180 of the second schedule to the Indian Limit;’. - 
tion Act, 1877. 

Successive applications .or execution 0( decrees of Courts other th;>n 
Chartered High Courts. — What ie stated in this paragraph is confined to a))plit.,- 
tionR for execution of decrees of Couds lAhd' Ihtn Chartered Iligh Courts. Adeem 
holder is entitled to present in snccewon out/ iivuiber of applications for evcciilioii nl 
the same decree (p), and the Court has no power to refnse execution, uidess — 

(i) the applientioa. is haired l.y rirtuc of general principles of l.iw ainlogoii- 
to those of >(<judknta : or 

(ft) the applicalinn is h.trred under ait. ].'<2 of the Limitation Act, 190S ; c 

(ill) the cxccvlion of tlic decree is baned under sub-section (!) of tlio prc-oir 
section tliougli the apjtliralloii for execution may not be barred under clan-, 
(i) or ol. (ii). 

Clause (i). — Thus if the first uiiplicalion for execution is dismissed after a he.irin}; 
on tho merits, the Court w ill not, hat ing regard to the general principles of law o nalog- 
ous to those of ITS judicata, entertain a sub-cquent application for o.xccutiou of tlie 
same decree (q). 

Clause (li).— 'I'liougli an .tppUcallun ior e.xceulion may not bo barred a- res judi'uU'. 
the Court will not entertain it, if it is barred uiuiei’ art. 182 of the Limitation Act, 190.'“. 
Leaving out of ooiisidoration certain portions of that article, tho rule of limitation s. t 
forth in that article may be stated tlius : the fiist application for execution must 1 e 
made within three years from the date of decree sought to be executed, and every suocc-- 
sive application for execution of the same decree must bo made within three years from 
the date of the last application. By this procc-s a decree may bo kept alive for any 
number of years. To this a limit lias been «et by tlie rule contained in tho present sect ion 
which is considered in the next cl.aiise. 

Clause (Hi ). — Tliougli an application lor .•.xcoution of a decree may not be bailed .i- 
res judicata or under art. 182 of the Limitation Act, 1908, no order should be iiia.lc for 
execution of the decree, if tlie application is presented after the expiration of twelve years 
( 1) from the date of tlic decree, or (2) from tho date fixed by the decree for tho payment 
of money or for the delivery of any proiicrty under the decree. A obtains a decree agnin.st 
B for Es. 1,000 on 1st January 189+. and applies for execution of the decree wdthin tliree 
years from the date of tho decree. Euitlier applications arc made ior execution of the 
same decree each xvithin a period of three years from the date of tho next preceding 
application, and the last of these is made in December 1905. A then makes a fresh 
application for execution on 1st .January 1907. Xo order should be made for execution 

(p) Thalur Frmad v. Talirullah (1805) 17 All. i r.ll, and Limitation Act, art. 182, cl. (4|. 

lOfi, 111-112, 22 I. A. 41, s.-e al'O O. 21, | («) See Dhonkelw FhaU-ar (180.1) If. All. 84. 
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of the tlecice, tor though the aijjJiejt.nn ii> not haired under tlic Limitation Act, it is S. 48 . 

barred under this section as it i-, made tuelvo j-ears alter the date of the decree. Note 
carefully that the limit of tinir* pie'ciihcd by this section tioes not apply to a decree 
granting an injunction [see tlie 2 ikI line of the seefioii|. 

Where payment is dinclcl lu b' niinU "at a rriluin iltih."- It. in (lie ease put above, 
the decree had directed payment ol R'. j.(KiO to be made at a (iriain dale, for instance, 

1st Mareh 1894, Ihcpciiodof tweheriai'Uould ninltom tli.it dale, [sub-s. (1), cl. (b)]. 

IKlicre payment is directed to In modi “at ucuiriioj ^ictiods ." — Thus if a decree, dated 
1st January 1903, diiccls payment- to be made annually, but no dates arc specified, the 
first yearly payment trill fall due on 1-t January 1904, the second on 1st January 1905, 
and thenceforward on the corre-iionding date year alter year. Hence the period of twelve 
years prescribed by this section «ill jun. as regards the application to enforce the first 
yearly payment, from 1st Januniy 1901, a* reganls tlie apjilicalion to enforce the second 
yearly payment, from 1st January 1905. and so forth [-nb-s. (1 ), el. (b)]. 

Successive applications for execution of decrees of Chartered High 

Courts. — The holder of a decree of a f bartered High Court passed in the exercise of 
its ordinary original civil jurisdiction i- entitled to present in -uccession any number of 
applications for execution of tlie dceiee. and the Court i- bound to entertain them, unless 
the application is barred— 

(i) by virtue of general principles of law analogous to tliosc of res judicata; or 

(ii) under art. 183 of the Limitation Act, 1908 [art. 180 of the Limitation Act, 

1877], that being the article which apiilics to deeieos of Chartered High 
Courts. 


It will he observed tliat cl. (ui) ubieli (ueuis in the piceeding paragraph does not 
occur hero. Tlie reason is tlial tlie twche ycai.s' nilc laid down in this section does not 
limit or othciwi.so affect the opeiation ot ail. 183 as it does tliat of art. 182. In other 
words, the said ride does not apjily to deereis passed by Chartered High Courts [sub-s. 
(2), cl. (b)]. 

Hence a decree of a Charteied High Court may be kept alive for any number of years. 
The same rule applies to Order.- in Council made on apjx'al to tlie Privy Council (r). 

Date of decree sought to be executed. — TJie rule of law is that it is only the 
final decree that can he executed. Hence if the decree sought to be executed is a decree 
of a Court of first instance, the period ot twelie years prescribed by this section runs from 
the date of that deeree. And if the dccive .soindil to lie execiiled is an appellate decree, 
that period runs from the dale ot the ajijicllafe diiin. whether the original decree is 
affirmed, or set aside or modified, on apiic.il {«). 

Fraud. — " Fraud” or “force" on the part ol a judgment-debtor at any stage 
of the execution gives a new starting pohil lor the iieriod of limitation (f). Locking 
lip the house so as to prevent attaclmicnt of moveable property (u), or evading onest 
by any contrivance, or dishonestly evading payment by eUidiiig service of warrant (v), 
is “ fraud” within the meaning of lliis section. It is doubtful whether the fraud of one 
of several judgment-dobtors kcc])- the deciee .iliii- ai'.iiii-l lltc j mlgmeul-debtors (w). 


(f) Fulte/i Namin v. Chuniraiati (1893) SO UI. 
r>5i. 

(8) Mahomed Mchdi v. Mohini Kant (1907) 3i 
ral. 874. 

(0 Vf’vliifjya v. JUHfhava (1899) 22 3Iad. 32a; 

AU V. Masinn AU (1911) 34 \ll. 


(h) Jifniffti V. JJawOimheb (1885) 9 Bom, 318; 

VenJeat/!fa v. Kayhava (1809) 22 ICad. 820. 
(f) AMul Khadir v. Ahamm/ad (1011) 35 Had. 
070. 

(ff ) Khadir v. Ahammad (1911) 85 Mad. 070 . 
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* Transferees and Legal Representatives. 

49 . Every transferee of a decree shall hold the same 
Trao'iiiw subject to the equities (if any) v’hii-h the 

judgment-debtor might have enforced 
against the original decree-holder. 


Equity of jadsrment=debtor. — If the judgment-debtor iiah the oglu .i'- ofiui",’ 
to set off hia crosi-docreo against the transferor under o. 21, r. 18, the Lieii.r n'c v H 
hold the decree 'iibjcct to that right or equity. 


lUuitration. 

-1 hold' a deci'ee against R for Its. o,000. B holds a decree against .-1 for U-. 

A trans/cis his decree to C. C cannot execute the decree agamsl li for more llu,n IN, 
2,000 : Kaiw A!i v. Lakliihant (1868) 1 B. L. E., P. B. 23. 


i 50. ( 1 ) “Where a judgment-debtor dies before the decree 
. has been fully satisfied, the holder of the 
decree may apply to the Coiut ivhK'li 
passed it to e.vecute the same against the legal representnti ce 
of the deceased. 


(2) Where the decree is executed against such legal 
representative, he shall be liable only to the extern of tbe 
property of the deceased which has come to his hands an-l 
has not been duly disposed of ; and, for the purpose of ascer- 
taining such liability, the Court executing the decree maA', 
of its own motion or on the application of the decree-holder, 
compel such legal rcpre.sentative to produce such accounts 
as it thinks fit. 

Extent of liability oi lejal representative.—This section enables a ducri M 
holder to execute his decree against the legal representative of a deceased judgment- 
debtor. The liability of a legal representative in execution proceedings is confined to the 
property of the deceased which liaa actuaUi/ come to his hands. If the decree-holder s^eks 
to make the legal representative answerable also for tho property of the deceased wliicli 
mould ham come to his hands had he exercised duo dih'gcnce his proper remedy is by way 
of suit against the legal representative and not by execution proceedings under this 
section (x). 

Legal representative. -“L.g,al representativo ’* means n person uboin law 
represents the estate of a deceased pci-son, and includes any person who intermedilt s 
with the estate of tlie decca.sed [s. 2, el. (11)J. Thu.s, where'a judgment-debtor dic', and 
a stranger takes possession of his property, the dcorce may be executed against tlic 
stranger, for he is a “legal representative within tho meaning of this section. Tlio 

W .v (1S87>1J nom, 717; Hanummi J)'hi v. Jlntin Kmhi" (I'V", i’ 
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purchaser oi the hii jiiesa of a firm against which a deoreo has been passed is not the “ legal Ss 

representalivc'’ of the firm within thomcaningof thissection. Thedeoree againsttho 50 51 , 
firm cannot llicrptorc be c\-coutccl against the purchaser (i/j. 

"May apply to execute the decree against the legal representative.” 

This does not mean that when a jnclgmont-debtor dies after execution proceedings have 
been commenced against him, llie decree-holder must present a fresh application for 
execution against liis legal reproscirlativc under the provisions of 0. 21, r. 11. All that 
is necessary is to apply to the Court nhich passed the decree for liberty to continue the 
execution proceedings ag.iiiist the legal rc])rosentativo bj- substituting the name of the 
legal representaliw in tlio ]ilaeoof that of the judgment-debtor in tho application lor 
execution already on the hies of the Court (z). See 0. 21, r. 22. 

Decree for tnjunct’o.i. — An injnnelion obtained against a defendant restraining 
the latter from obstructing tho acce-s ot light and air to certain windows may, on the 
death of tho defendant, be eiiforcod under this section against his son as his legal io- 
presentative by proooduie ninh i 0.21,1.32 («). Bui ueb an injunction cannot Im 
enforced against a puiolia>-cr of the inmerty from the deiendant, for an injunction 
does not run with llic land. As ag.dji'l purchaser, the only icinedy of the clccree- 
holcler is to institute a fivsli 'iiit lor an injunction (6). 

Procedure in Execution. 

51. Subject to suci. conditions and limitations as may 
be prescribed, tlic Court may, on the 
ioTOOMcutfou?“"’ application of the decree-holder, order 
execution ol the decree — 

(a) by delivery of any property specifically decreed ; 

(b) by attachment and sale or by sale ivithout attach- 
ment of any property ; 

(c) by arrest and detention in prison ; 

{(1) by appointing a receiver ; or 

(e) in such other manner as the nature of the relief 
granted may require. 

Receiver in execution proceedings.— A receiver may be appointed to realize 
a decree attached in execution proceedings. A obtains a decree against JB. In execution 
of the deoreo A attaches a decree held by B against 0(0. 21,r. 33). The Court may 
appoint a receiver to realize the decree attached, if this course is likely to benefit the 
parties more than the sale of tho atlaclicil decree (r). Similarly, a receiver may bo 
appointed to rc.rlize a debt altacliod in execution of a decree (rf). But the .Court has no 

It/) Uarish V/iaHilm i. Cluiuiport Co., lul. (I'JiH) 

So t'.il. !>U1; .IrbiMnot’s I n'liislrutis, LU. 

V. ilitilia Ch'tunr (1!)0S) HI Mail. 

(z) TarmhotU'm v. Iluibtti (IDOSl) "t IJoin. ] 12. 

(«) Mailiil \ I’nifAibai (1U02) 20 holii. 35j. 


ib) 2)ob}/ubh(ii V. Bapaltil (1002) 26 Bom. 140. 

(c) Partab aiH^h v. helhi and Jf^ndon Bank (lOuS) 
:{U .Ul. 093. 

(<0 Tooisii V. JiUonc ( 18 S 7 ) ll Bom. 448 . 
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jurisdiction to appoint a receiver of the future earnings of the judgniont-dehltu- (r). 
!Xor has it jurisdiction to appoint a receiver to collect the future allotvances nf maintc- 
nanec as the right to future mainten.anee is nol attachable and saleable under s. It’, 
c-1. (i.) (/)■ 

52. (1) Where a decree is passed against a party as 

the legal representative of a deceased 
asiin”rsld person, and the decree is for the payment 

of money out of the property of the de- 
ceased, it may be executed by the attachment and sale cf any 
such property. 

(2) Where no such proirerty remains in the ]josscssioii 
of the judgment-debtor and he fails to satisfy the Court that 
he has clitly applied such property of the deceased as is proved 
to have come into his possession, the decree may be executed 
against the judgment-clebtor to the extent of the property in 
respect of which he has failed so to satisfy the Court in the 
same manner as if the decree had l)con against hint }rersonally. 

Scope Ot the section. — Section oO provide!, for (lie c.i'-e uiiere .i ilcerie ii.i' 
been passed agnimt a ixtiiy and tlic party dies before the decree is fully '■■Uitlied, niid tlie 
ilccreo is sought to bo executed against his li“gnl representative. 'I lie pu'-.ent socIkhi 
provides for the case tvbcro tbo dtcrcc is passed agamsl t/iehgal reyn \enhiliri of .i di'ceascil 
pel -on. As to the latter ease it is provided by this scclion, that il the decree i^ for I hr 
liaymcnl of money out of the property of the deceased. the decree may be eveeiited (t'liiiihl 
the yioptfiij of the (hcaiHd in the li.ind-. of the legal repre.!ientativc. But in 'O J.ir a^ tlir 
property of the deceased come into the hands of the legal representative lias nut heiii 
duly applied by him, the decree may be executed against the legal reprise utatin .is it the 
decree was to that extent pa^scd against him 'pirsanalhj. In other words, the lea.d 
representative can bo proceeded against pc/'Mirtfiib/ to the extent towbich lie lias hiiled 
to apply tliH assets duty. 

53. Fur the purpo.se.s of .section 50 and .section .j2. jint- 

perty in the handiS of a .son or other de.s- 
^ u^biiii> oiaiae-trj lira- -wlyich js liaWe under Hindu law 

for the payment of the debt of a deceased 
ancestor, in respect of ■whicli a decree has been passed, shall 
be deemed to be property of the deceased Avhich has come 
to the hands of the son or other descendant as his legal repre- 
sentative. 

Liability of ancestral property in execution proceedings.— This suction is 
new. It settles a question of procedure on which there was a conflict of judicial decisions. 
To understand the precise scope of the section, it is necessary to bear in mind the riiic 

(0 Ueilmci V. .Ui««gc 11893] 1 Q. B. 5.'.l. | (/ ) Piilitiiiulu v. Krhlinan (1917) U) JI-ul. 902. 
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of Hindu law lhai where a son or grandson takes any ancestral property by survivorship, Ss. 
he is bound to pay out of such property all debts of his anecslor not incurred for immoral 53, 54. 
or illegal purposes, including judgment-debts. The ([ucstion wo arc now concerned with 
is — by what procedure is the liabi]it 3 ' to be enforced ? IVe proceed to consider the 
subject under the following two heads: — 

1. Where a woney-dtcrec has been jxi^scd ayalnel ihe Jtifhtr, and the father dice before 
the decree has been fnlty ':aiiefi(d. — A and his sons B & C con.stitulc a joint Hindu family 
owning ancestral properly. D ohlaina a decree against A for Rs. 5,000. A dies, and on 
his death B and <J take the ancc.'itral propei-ty by snrvivcrskip. A does not leave any 
self-aequircd propcrlj-. Here D should first proceed to bring B and 0 on the record as 
the legal representatives of A under s. 50, and then apply under that section to the Court 
which passed the decree to execute the s.imc against B and C to the extent of the an- 
cestral property come lo their hands. The words in s. 50 aic, ‘‘ to the extent of the 
property of the deceased which has come lo his [legal represenlative's] hands." According 
to the present section, the anccslial piopcity in the hands of B and C being liable under 
Hindu law for the payment of A’s debts, it is to be deemed, for the purposes of s. 50, to 
TaetAio property of the deceased which lus come lo the hands of R and C as the legal re- 
presentatives of A. If B and C object that the debt in icspcct of which the decree 
was passed was taiiilcd with imnioialil 3 ,the question is one “relating to the execution 
of the decree” within the moaning el s. 47, and it should bo determined by the Court 
executing the decree. 

2. Where a decree has beea passed ayuinsl the eons in lesjiccl uf their father's debt ferr 
payment of the debt out of the anccstiul itioperly. — lu .-uch a en.'-e, the decree-holder may 
proceed to execute tlio decree by alladiment and sale of the ancestral property come 
to the hands of the sons. The piocccdings w ould Le under s. 52. The expression “pro- 
perty of the deceased " in that scclion would le eonslintdin the light of the present 
section. In fact, s. 53 is an Explanation to ss. .50 and 52, explaining the meaning of the 
expression “ property of the deceased.’' 

54. "WTicre the decree is for the partition of an undivided 
estate assessed to the payment of revenue 
taum of sharer*''*' Government, or for the separate 
possession of a share of such an estate, 
the partition of the estate or the separation of the share shall 
be made by the Collector or any gazetted subordinate of the 
Collector deputed by him in this behalf, in accordance ivith the 
law (if any) for the time being in force relating to the partition, 
or the separate possession of shares, of such estates. 

» Partition by Collector.— Where a deei-cc hap been patched for partition or 
for separate posto&'sion of a eliarc ol an tstalc aipcfcpcd lo llio payment of revenue to 
GoTernment, the proper authority to effect the paitition or to deliver possession of tho 
share is Iho Collector ; the Court lias no power to do i>o (//). It has been held that Iho 
section applies only to cases ickere as the rss%iU of parlitio7i the revenue would or might be 
affected, and not to cases wlicre no separate allotment of revenue is asked for (A), 

(ff) DeOainm v. Muhmla}i (3 892) 10 liom. 528. I (A) Jogodishnri v. Kailagh Chitmlnt (1897) 24 Ciil. • 
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Arrest and Detention. 

55 . (1) A judgment-debtor may be arrested in cxoeu- 
tion of a dec-ree at any Lour and on any 
day. and snail as soon as practicable, be 
brought befoi’e the Court, and his detention may be in the 
civil prison of the district in which the Coiut ordei ing the 
detention is situate, or. Avhere such civil prison does not afford 
suitable accommodation, in any other place which the Local 
Government may appoint for the detention of persons oidered 
by the Courls of such district to be detained ; 

Provided, fii'stly, that, tor the purpose oi making an aiiest 
under this section, no dwelling-house shall be enteicd after 
sunset and before simri.se : 

Provided, .secondl}', that no outer dooj’ oi a dwelling- 
house shall be broken open unless such dv elling-hoti^e is ni 
the occupancy of the judgment-debtor and he refuses or in 
any way prevents access thereto, but wheutbc officer authorized 
to make the anest has duly gained access to any dwelling- 
house. he may break open the door of any room in which he 
ha.s reason to believe the judgment-dehtor is to he found 

Piovided. tlindly. that, if the room is in the actual oicu- 
pancy oJ a woman who i.s not the jnclgment-debtor and wlio 
according to the citstoms of the country does not appear in 
public, the officers authori.secl to make the arrest shall give 
notice to her that she is at liberty to withdraiv, and altei 
allowing a reasonable time for her to withdraw and gii’ing 
her reasonalde facility for withdrawing, may enter tlie room 
for the purpose of making the arrest : 

Provided, fourthly, that, where the decree in execution 
of which a judgment-debtor is arrested, is a decree for the 
payment of money and the judgment-dehtor pays the amount 
of the deci’ee and the costs of the arrest to the officer arresting 
him. such oflicer shall at once relenj^e him. 

(2) The Local Government may, by notification in the 
local official Gazette, declare that an y person or class of persons 
whose arrest might be att^rf^S'^^Jji^d anger or inconvenience 
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to the publii! shall not he liable to arrest in executiou oi a decree 
otherwise than in accordance with such procedure as may he 
prescribed by the Local {>'overniDcnt in this ])eha1f. 

(3) Whej'C a judgment-debtor is arreslod in execution 
of a decree foi’ the paymeni- of the money and brought before 
the Court, the Court shall inloriii him that he may apply to be 
declared an insolvent, and ibat he will be discharged if he 
has not committed any act of bad faith regarding the subject 
of the application and if he complies with the provisions of 
the law of insolvency for' the time being in forxe. 

(4) "Where a judgmenr-debten- expi'e.s'^es his intention 
to apply to be declared an Ins(‘lvent and furnishes security, 
to the satisfaction ol' ihe Ccuit. that he will within one month 
so apply and that lie will ,n>pear. when called upon, in any 
proceeding upon the .ipplic ali.ui or upon the decree in execution 
of which ho was arrested, the t'ouit shall release him from 
arrest, and, if ho fail so to apply and to apjrear. the Court may 
either diret t the security to be realized or commit him to civil 
prison in execution of the dv^ree. 

Breaking op^n oi outer lioor. -rmlci iliu Co«k ot ISSi, iliu kroiiking open of 
ouUr (loot (il a (Inclliui'-lwu'C w.i' 'liictK pioUibilail. Thw proliibition has now 
been reinoml to tlii' ('\li.'ul ihit «li(rc a itwelling-UoUbf i', i« (Ac occiipnjiry «/ t/ic 
judgvieiU-JiOt'/r. and )u‘ rftu-.i;s oi jnaxciil- accc's tliciclo, tlie officer authorized to 
make the avre ( miy bre^k op.Mi ,Miy oiitai dojr ol sio li (IweUiiig-hou'a;. But tliia docs 
not authorize him to liriMk op,i i an outer door ol a dwelling-liou?c. merely because 
the judginoiiL-flfbtor is, to be fouml in that houM-. The proliibition above referred to as 
well as the i>iohibitioii nsaiiist cnleiim.' a d« cUiiig-hoiisc utter .sunset for effecting an 
arrest are to he traced to the iiiaxiiu uf hlnghdi Ian that '* a man’s house is his castle.” 
Referring to this ina\iiii. ileiilliam mote imiie th.m a eentiiiy ago: “This poetieul 
expression is certainly no itmu/i : toi il a man's bouse he Ins eastio by night, why not by 
day ? The course of justice is sometimes interrupted in Biigland by this puerile notion 
of liberty” (i). 

Sub-section ( 2 )■ — Tins -.ub sielien is intended to covei the oases of certain 
persons or classes of persons whose sinnm.iry iiii'cst might, as in the ease of railway ser- 
vants, be attended with danger or jiieonvenicncc to the puhlir. 

56. Notwithstanding anytliing in this Part, the Court 
shall not order the arrest or detention in 

Prohihltion oi nirolst or . . .| . « « 

detpntiou of vroineH \n exfe- tlie civil prisoii OI a womaii 111 oxecution 

of a decree for the payment oi money. 

(0 IJenthaM’8 Tfavr)/ of LtgUtalioH, 2a(l Edu., p. 70. 


Ss. 

55 , 56 . 
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Ss. 

56-SS. 


Security lOr costs. — This section |irovi<les that a woman shall not be aiTosted 
in execution of a decree for the payment of money. With this immunity from arrest, 
Iiowovor, there is coupled a burden, namely, that she may be required to give security 
for the defendant’s costs av here the suit is for the payment of money. See 0. 25. r. 1. 


57. The ]jocal Government may fix scales, graduated 
^ „ according to I’ank, race and nationality, 

Sub«iiteiicu-allfnv8in(*L*. a ,i i n tip ■■ 

01 montnly allowances payable for the 
subsistence of judgment-debtors. 

58. (1) Every person detained in the 
DotL'iitiun iiiui rolcji'c. civil prison in execution of a decree shall 
be so detained, — 

(«) where the decree is for the payment of a sum of 
money exceeding fifty rupees for a period of six 
months, and, 

(6) in any other case, for a period of six weeks ; 

Provided that he shall be released frem such detention 
before the expiration of the said period of six months or six 
weeks, as the case may he,' — 

(i) on the amount mentioned in the warrant for 
his detention being jiaid to the officer in charge 
of the civil prison, or 

(ii) on the decree against him being otherwise 
fully satisfied, or 

(iii) on the request of the person on whose applica- 
tion he has been so detained, or 

(iv) on the omission by the person, on whose 
application he has been so detained, to pay 
subsistence allowance : 

Provided, also, that he shall not be released from such 
detention under clause (ii) or clause (iii) rvithout the order 
of the Court. 

(2) A judgment-debtor released from detention under 
this section shall not merely by reason of his release be dis- 
charged from his debt, but he shall not be liable to be 
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re-airested under the decree in execution of which he was 
detained in the civil prison. 

Rc>arrest. Tlic iimniinitj ot a [ud<')ncnt-dcbtui lioiii a sruoiid aiicist depends, 
not only upon his having been hiit upon hi*' liaving heen detahicd mjaii under 

the arrest. Thus u here a judgment-debtor, uhilo acting as a iilc.ider in Coui I, u as arrested 
and dxschaigcd on flio giouiid that lie uas exempt fimn ariest under s. C42 of the Code 
of 1882 (now s. 135). it was lichl that ho was liable to he le-cirtslcd in execution of the 
same decree against him (j). Similarly, uheie a judgment-debtor was arrested, but was 
liberated owing to non-payment of subsistence money, it was held that he was liable to 
bo re-aiTcstcd in cxcculiou of the same decree (A). To use the language of suh-soction 
(2), the judgmcnt-dcljtor was not in either c.i‘e released fiom detention so as to prevent 
his re-arrest. 


59. 


Bulea'-c O'l 
illncsfi 


(J ) At finy lijiie After a warrant for the arrest of a 
judguH nfc-dehtor has been issued the Court 
may t aiK el it on the ground of his serious 
ilinc.ss. 




(2) Where a, judgment-debtor has heen arrested, the 
Court may release him if. in its opinion, he is not in a fit state 
of health to be detained in the civil prison. 

(3) Where a jutiguient-debtor has been committed to 
the civil piison, he may be released therefrom — 

{a) by the Jiocal (.rovernment, on the ground of the 
existence of any infectious or contagious disease, or 

(6) liy the committing Court, oj- any Court to which 
that Couri; is subordinate, on the ground of his 
suflering from any serious illness. 

(4) A judgment-debtor released under this section may 
be re-arrested, but the period of his detention in the civil 
prison shall not in the aggregate exceed that prescribed by 
section 58. 

/ Attachment. 

'V*60. (1) The f olloAving property is liable to attachment 
and sale in execution of a decree, namely, 
laent and^'alc in cxciiUioit lands, houses or other buildings, goods, 
money, banknotes, cheques, bills of ex- 
change, hundis, promissory notes, Government securities, bonds, 
or other securities for mouey, debts, shares in a corporation 


Ss 

58 - 60 . 


O') Kajendnv CA«i!(fn'il/o;ii/ii(lS‘)C)2Ual.l88 | (*) IMiM-rtiihiuiin \. Rum .VirAni (190i)2fl All. 317. 
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and, save as hereinafter mentioned, all othei- saleable property, 
moveable or immoveable, belonging to the judgment-debtor, 
or over which, or the protit.s of which, he has a disposing 
power which he may exercise for his own benefit, whether 
the same be held in the name of the judgment-debtor or by 
another person in ti'iist hw him or on his behalf : 

Provided that the following paiticulavs shall not be liable 
to such attachment or sale, namely 

(«) the necessary wearing-apparel, cooking vessels, beds 
and bedding of the judgment-debtor, his ndfe and 
children, and such personal ornaments as, in 
accoidance with religious usage, cannot bo parted 
with hy any tvoman : 

{b) tools of artisans, and where ihe judgment-debtor 
is an agriculturist, bis implements of husbandrj- 
and such cattle and seed-grain as may, in the 
opinion of the Court. Ije necessary to enable him 
to earn his livelihood as such, and such portion 
of agricultural produce or of any class of agricul- 
tural produce as may have been declared to be 
tree from liability tmdor the provisions of the next 
following section : 

(<•) houses and other buildings (mth the materials 
and the sites thereof and the land immediately 
appurtenant thereto and necessary for their enjoy- 
ment) belonging to an agriculturist and occupied 
by him ; 

(d) books of accotint ; 

(e) a mere right to sue for damages ; 

if) any right of personal service ; 

(^) stipends and gratuities allowed to pensioners of the 
Government, or payable out of any service family 
pension fund notified in the Gazette of India by 
the Governor-General in Council in this behalf, 
and political pensions : 

{h) allowances (being less than salary) of any public 
officer or of any servant of a railtvay company or 
local authority while absent from duty ; 
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(/) llie salary or allowances equal to salary of any such S. 60i 
public ofhcei or servant as is referred to in clause(fe), 
wliilf' on duty, to the extent of- 

(i) the whole ol the salary, w^here the salaiy does 

uot excc'ed twealy rupees monthly ; 

(ii) tw'euly lupees monthly, where the salary 
exceeds tw'eiity rupees and does not exceed 
loity ru]iee,s monthly : and 

(in) oiu> moiety of the salary in any other case ; 

i.l ) 'll!® allowances of persons to whom the 

Indian Aiticles of War apply : 

(/■) all conipulsoiy deposits and other simis in or derived 
from any fund 1 o w^hich the Provident Funds Act, 
i 897. for the time being applies in so far as they 
.u'e declared by the said Art not to be liable to 
attachnrent : 

(/) the wages of laboui'ers and domestic servants whether 
payable in money or in kind : 

(n/) an expect aiuy of succession by siuwivorship or 
other merely c ontingent or possible right or interest ; 

{)i) a right to future maintenance : 

(o) any allowance declared by any law passed under 
the Indian Councils Acts. 186] and 1892, to be 
exempt from liability to attachment or sale in 
execution of a decree ; and. 

(p) where the judgment -debtor is a ])e]'son liable for the 
payment of land-revenue, any nroveable property 
which, under any law for the time being applicable 
to him, is exempt from sale for- the recovery of an 
arrear of such revenue. 

Explanation.- The particulars mentioned in clauses (g), 

(h), (i), ij), (0 and (o) are exempt fronr attachment or sale 
whether before or aftei' they are actually payable. 

(2) Nothing in this section shall be deemed to exempt 
bouses and other buildings (with the materials and the sites 
thereof and the lands immediately appurtenant thereto and 



72 


CIVIL PSOCEDURE CODE. 


S. 60. necessary for their enjoyment) from attachment or sale in 
execution of decrees for rent of any such house, building, site 
or land. 


Saleable property. — Subject to tbo proviso to cub-seolioii (1). all saleable pro- 
perty ■which belongs to the judgment-debtor may bo nttnohed and sold in execution 
of a decree against him. The cquily oj redemption of a mortgagor in mortgaged property 
is “ saleable property ” within the meaning of this section, and is therefore liable to bo 
attached and sold in execution of a decree against liim (/). The ihan of a partner in a 
partnership busines', is *' saleable property.’" and can be attached and ■-old in execution 
of a decree obtained against him by his creditor [0. 21, r. 49]. The right to claim yiecific 
performance of a contract to sell land is also attachable and saleable (vt). A lift -interest 
in trust funds is attachable and saleable in execution of a decree against the life- 
tenant {??). Similarly, a rested remainder may be attached and sold in execution of a 
decree against the remainderman (o). 

Jlones' or other valuable securities depo.'itcd as sccnrilti Jar the dia ptrjarmunee 
of duty by a servant uith his master may be attached in execution of a decree again.st the 
servant, but the atlachmciit 'nil! be subject to the lien which the master lias ujion the 
deposit, and (he deposit cannot be sold until the .same is at the disposal ol the servant 
free fiom the lieu ol the master at the expiration ot the period of employment (p). 

A religion-, office is not saleable propertv (j). 'iirailaily, the right oi managing 
a temple, of officiating at the worship conducted in it. and ot recei\in£! the ollieiings 
at the shrine, i' not saleable (r). 


Disposing power. — A property may not belong to u judgmeiit-debtoi. ,iiid yet 
he may have a disposing poinr over it exercisable /or his own bcnrfil. Insiioh ii case 
also the property is liable to attachment and sale Mibjcol to the ]>roviso to this .section. 
The trustees of a religious endowment have no di-,po»ing power over the larjias of the 
tnist estate exercisable for their own benclll; hence the corpus cannot be atlaehcd (s). 


A bonus sanctioned by a Kailuay Company to its servant is virtually a gilt which 
must be completed cither by a registered document or by actual payment a-, required 
by B. 123 of the Transfer ol Property Act. A Railway Company sanctioned a honus to 
A, and the amount was fonvarded to tho District Paymaster of the Company for payment 
to A. Before the amount was paid to A. it ■evas attached by a creditor ot ,t in the 
hands of tho Paymaster. Heltl that tbc amount could not bo attached, for the gift 
was not complete, and A had Ihcrefoio vo disgwsing power over the money (f). 


A sends n cover containing cuimiey notes to the Post Office for delivery to B, 
the addressee. Can the cover be attached, while it is yet in the Post Office, by a creditor 
of D ? It has been held that it can be attached, on the ground that the cover is in the 
disposing power of B. When once tho letter has been posted, the propoity in it 
becomes vested in the addressee ” (v). 


An auctioneer has no dispo.sing po« cr over the whole of tho sale proceeds ol goods 
sold by him as such, but 0013 - over that portion of it which represents his commission. 


[1) Parattiruiii v. Uusind (ISU?) 21 JjOlu, 22l>. 

(ni) Rvdra v. Krishna (1887) 14 Cal. 241. 

(«) AbdttlLttleeJ v.Doutre (1880) 12 Ua(1.25o. 

(0) Anmji v. Chandrabai (180.3) 17 Bom. 503. 
tp) Karuthan v. Siibramanya fl880) 0 Mad. 203. 
({) Rangasami r. Ranga (1893) 16 Mad. 146. 

(r) Rajah Vurm"h v. Rat! Vnrm'ih (1876) 1 »Iad. 


I 235, 4 I. A. 76 ; (Jmiuisainbania Pandora 

Sannadhi v. Vela Pandaram (1900) 23 Mad, 
271, 27 I. A. 00. 

(a) Rishen Chand v. Nadir Uossein (1888) 15 Cal. 
329, 15,1. A. 1. 

(1) Janlci Das v. East Indian Ry. (1884) 6 All. G34. 

1 (a) Narasirahvla v. Adiappa (1800) 13 Mad. 242. 
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Hence the whole of the bale procectU in the hands of au auctioned' cannot be attached 
in execution o| ,i (lecroe iioainst him. 1ml only tliat much of it which represents his com- 
mission {!'). 

Where a niaiTied pei-.on <‘fl( ets a policy on hi^ own life, and the policy is e.\ pressed 
on the face of it to he foi’ the henoiil of liis w'ifc, or of liiswile and children, or any of 
them, then, in cn.'iob to which the .Married Woinen.s Projierty .\cl, 1S74, applies, the 
simple declaration on the face of the jiolicy that the policy is ior the benefit of his wife 
or children amounts to a tiusl for them, and the policy cannot be attached by his credi- 
tors but in cases to w Inch tlie said Act docs not apply such a declaration is not sufiicient 
to create a trust, and the insured lias a disposins; power over the policy for his own benefit, 
and the policy may he attached by lii- creditors, unless it lias been assigned as provided 
by s, 130 of the Transfer of Property .\cl. I88i, or a Iriwt has been declared in respect 
thereof as provided by s. ."i ol Hie Indian Trusts Act. 1882. In this connection it may be 
observed that llieioi- a conlliet of deei-ions as to wlietlicr .s. li of the Married Women’s 
Property Act, w liieJi jnovidi > ior insni.im-e by a niariied man for the benefit of his wife 
and children, aiiplies to liiiidiis. !l ,i is been held by a Pull Bench of the High Court 
of Madras th.it it dm s {w) ; li,\ (lie lIi.'!. ('.lurt of Bombay, that it does not (.r). 

Debts. — Dchis ,iie e\j)iess|^ Mieniiumsl in the section, and they are liable to allaoli- 
inent and sale. jVdehl is an ulAlquliou loi>,iya lUjiiUlntal (or specified) sum of money. 
Money that has not yet become due does not constitute a debt, for there is no obligaiioti 
to pay that W'liich has not vet become due. The word debt ” in this section means an 
actually o.\istins debt, that is, ,i pcrlceted and absolute debt. A sum of money W’hioh 
might or iniahl not b.eome due 01 the p.i.vinent of w hieh depends upon contingencies 
which may or may not happen is not a “■ debt ” (y). A money-claim that lias already 
become dve is ,i debt, and it may be allaclied as such, though it may ho ]myable at a 
Wuroday; but a luonej -claim iircniiiig diieisnol a debt and cannot be attached. 
The allacfimciil tuttit oprruic at tin Iihh nhenHis m'lde (nidvul be tiit(icijxitor!i so lo 
fasten on a rlnini lliiil uuiji fiinn hilo a dibl at sonic fttivre time (:). 

Illu'lialiovs. 

1. -4 deliieis soods to his agent. 11, tor sale. 2i sella the goods, and receives the 
sale proceeds. The sale jiroceeds in tlie lianda of B constitute a “debt ’’ due to A, and 
they maj’ tlicveioie bo attatlicd wliile in /J's hands in execution of a decree against A ; 
Madlio Das i. liain ji (ISfl-l) Hi All. 28li. 

2. Maintenance allow ance that has nlieady become due, -pricale pensions that have 
already become due, and the wagc.s of private servants that have already become 
due, are “ debts ” w'ithin the meaning of tliis section: Kasheeshuree v. Oreesh Chunder 
(18C8) C W. E., jMis. (14 {maintenance); Bhoijrvb v. Madhnb Chunder (1880) 6 C. L. B, 19 
(private pensions); Ayyavayyar v. Virasami (1898) 21 Mad. 393 : Devi Prasad v. Lewis 
(1908) 31 All. 304 (wages of private scrv.ants). 

As to (he mode in which a debt may he attached, sec 0. 21, r. 4(1. 

Clause (c): houses occupied by agriculturists.— The term “agriouitui'ists” in- 
cludes not only persons who cultivate land in which they have an interest cither as pro- 
prietor or tenant, biit persons engaged in the oultivation of land for remuneration 

(v) Smith V. AllahaM Bank- lieoiMi AU. 13.). (#) Uariilas r. Baroiltt KUliore tlWO) 21 Cai. lB. 

(w) Balambii Kris/iiiiiyw (11)13) 37 tlnit. 3S-i W SmdTiifoozzulv.Rii1lliiionath{lSil)14SLI.A. 

[F ]) ] 40, •to : Slier Slnili v. Sn Ram (1908) 30 

(v) Shaihar v. Vmnbm (191 1) ‘17 limn. 471 Ml- 240. 


S. 60. 
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S. 60. although they may have no interest in tho land cithci' as proprietor or (oiiant («), el. 

(o) provides tliat houses belonging to an agriculturist and occupied by him .no not liable 
to attachment. But if a house occupied by an agriculturist is specifiatlUj nmrKjngei, 
it is not protected from sale in execution of a (Iccrec upon the mortgage. Clause (c) 
does not prohibit the sale of property speciftcalli/ tnorlgageil, though it may be occuiiieil 
by an agriculturist as such, unless he is prohibited by law from mortgagin'; oi' “-elling 
it (6). ' 

Political pensions. — ^All pension!- of a political nature )tayablc dirtclly by the 
GomTuiient of India arc political pensions (r). Arrears of poblicf.I peii'ioii due to 
a pensioner and lying in the hands of the Covernment at Ih'' time of liis deatl) do not 
lose their character of political pension by I’eason merely of the pensioiior's death. The 
character of the funds remains unchanged .so long as it remains unpaid in llic hands of 
the Governnicnl, and it is not liable to attachment in the hands of the Covemment in 
execution of a decree again.st the deceased. But once the fund has passed out of the 
hand.s of the Government into the hands of the legal representative of the deceased, it 
becomes part of tlio estate of the deceased, and may therefore be attiiehed (d). 


Private pensions. — J’rirate pen-sions, as di.stinguished from Government pensions, 
arc not exempt from attaciunent. and they may bo attached either as “ debt' ’’ or as 
“properly belonging to the judgment-debtor’’ within the meaning of this seciion. Bat 
they neither constituto “ debts ” nor “ property belonging to the judgment-debtor" 
until they have become due and payable. Honce they cannot be atlaclu'd brfora they 
haveiecoHic (Jm and payable. Pen-sions giant ed by Railway Companies to ibeii' ^evvant“ 
are private ponaions (c). 

Clause (h): allowances, being less than salary, of a public officer while 
absent from duty, — Thus whci’e an officer i^ on sick leave on half pay, the whole 
of the half pay is exempt from attachment. 

Clause (it: salary of publ'C officer while on duty. — The salary oJ a inibk 
officer can bo attached only porimHy, except where it does not exceed Rs. Jti monthly, 
in which case the of it is exempt from attachment. The object of the exemiitioii 
is to enable public officers to maintain themselves and their famibes in a po.-iliou ...uitablc 
to their rank. This exemption did not occur in the Code of 18.o9 ; hence tbo salary of a 
public officer and of the other persons mentioned in this clause was atlacliabli' to the 
extent, of the whole as a “ debt.” And .since it could only bo attached as a " debt," 
it was not attachable until it had become due (/). Under the Codes of 1877 and 1882. 
and under the pre.sent Code, the salary, to the extent to which it is attaclial)!'-, may be 
attached in aihai'C- (g). 


The pay of an officer of the Indian Army is liable to attaolimcnt under this 
clause (A). It was at one time doubtful whether the pay of such an officer was liable 
to be attached, having regard to a clause et the end of this section by which it was 
provided that “nothing in this section shall be deemed to affect the provisions of the 
Army Act or of any similar law for the time being in force." But Hint clause W’ae 
repealed by the Rc))ealing and Amending Act 10 of 191 4-, and Hie doubt referred In 
above has so far been removed. 


(o) Levare v. Vaikml (1017) 41 Born. 475. 

(5) Bhaqmndm v. UathiMiai (1840) 4 Bom. 25 : 
Bholu Nathv. Kishori (1011) 04 Aft. 25. 

(c) Biehamhar v. Imdad Ali (1891) 18 ai. 21 B, 17 

I. A. 181. 

(d) VoHit V. Annythi tloeo) 20 Mii'l. CO. 


(«) Shaytub v. MaiVmb Chmtdet (188o) 0 C. L. B. 
19 . 

(/) Tejmm v. Knmji (1870) 7 B. It. ('. A. IW- 
ig) Beard v. Bemud (188.3) C Mail. 170. 

(b) ffay a, farmdu/itfJffr 0^17) :1o til. Sn... 
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Salary of a prSvate servant.— The >alary of n piivate servant oan bo attached S. 60. 
only as a “ debt Iicnco it cannot he attaehed before it has become due (f). 

Clause (k) ; compulsory dr pos’ts, — The expres^^oll " compulsory deposit " is 
defined in s. 2 of the Provident Funds Aci IX of 1807 as n siibsciiplion or deposit wliioh 
is not repayable on the demand or at the option of the subscriber or depositor, and 
inoludes any contribution tvhieli maj- hare been credited in resjicet of any interest or 
increment which may hiivc accrued on such subscription or deposit under the rule of 
the Funds. 

Compulsory de])Osits made byraiUv.iy ^eiwants tow ards tlie Provident Fund under 
the Provident Funds Act are not liable to jttacbment so long as tliey retain the character 
of compulsory deiiosit. A deposit whicli, w hen it was made, wms ,i “compulsory deposit,” 
continues to retain that eluiiaeter 'o longni- it ronmni in the hinuU of ihc Railwai/ Com- 
pany, It does not Jose tliat cliaiactir, tliouah the cmiilojce may have ceased to bo in 
the service of the Company h\ letninnni. resignation or clisniiss.il. and may hav'c be- 
come entitled in lliat o\cnt to 1 e ] .aid fl.< an.iinnt due to his credit in the Provident 
Fund. But onci' it is jaol r.ul l.j the (V.ii.pany on tlie haj'p.eniiig of any of the above 
events, it loses tlie eliaracter of “ conipiiboiy deposit. " .anil it may be attached in the 
hands of the parly iowlioin it Ii.is lieen ]i,iid (J). 

Clause (I) : wag’ts oi labourer.*!. — A “labonier" is.i person who cams his 
daily bread by peisonal iimiuuil U1 oui. or iu occupatioii' which icquire little or no art. 
skill or previoius (.ducatieii. Thus prisons who agree to spin eotloii and to receive a 
certain amount of inoiiey lor .i ceitain f(uanlity of eoiton spun by (hem arc labourers, 
and their wage s onmiol be atiaolied (/.■). 

Clause (nij: f’.pcctancy of succession, etc. — Thoiiiteiesi which a Hindu ivvci'- 
sionerbes in tin ininiovcablo propeity of a deceased Hindu on the death of the decea- 
sed’s widow is ■■ an e.spect.incj u) succession by survivoiship:" in other words, it is an 
interest expeelunt on tlie w.dow's death to wliich the revci-sinncv eoiiid only sneeecd if 
be survived the w nlow (i). licnoo it cannot be attaeln-d. 

Clause (ni: ri.vht to future maintenance.— if A is mtitlcd to a monthly 
maintenance iiiidii a deed, tlio allowaim could only be attiichod .liter it has become 
duo (»i). It eaiiiiot be attached proopectirely, that is, betore it Jias bccuinc due («). 

In other word' iimiu-, of inaintoii.iuee iii.u be attached, but not the right to fviun 
maintenance. 

Objection to attachment on the ground that the property Is not saleable, 
when to be raised. — -I obtains decree against B, and applies for execution of the 
decree by attaoliinciil and s.ilo oi certain piroperty belonging to B. The property is 
attached and sold, and purchased by C. B then applies to the Court to set aside the sale 
on the ground tliat the propeity w as not b'abic to attachment and sale. Can the appU- 
cation bo cntei t.iiiied ? It has been licld tliat if B was u party to the order for sale 
orwasawaro ot it and did not appeal against it, hevrould be precluded from questioning 
the propriety of tin- order o/tr/ (he sale, and he cannot therefore impeach the sale tliat 

(J) Jnaaditni V. Rajtiram (1808) 22 Bom. 984. 

( b () Kaniieeshurec v. Greesli Chwidcr (1806) 6 W, E. 

His. 04, 

(«) ITaridns v. Banda Knhon (1900) 27 CnI. 38 ; 

Jwd AH V. Haider AH (1010) 38 CM. 13. 

«•) Jechaml v. Aha (1 S81) 5 IWlll. Tf-’ 


(0 Ayyavamarv. (lasBi 21 luao. 

Devi Pra‘>ad v. ieieis (1909) 31 All. 304, 

(4) Vemlmtul v. B. B. i: C. I- Railway (1904) 0 
Lorn. L. B. 0-21 : Sett Manna Lai v. 
tord (1!)( H! 3S ('ill. 641. 
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Uus taken pUue undei' that ortlec. “ A jndgment-debtor tvlio might have raised objec- 
tions prior to the sale, iiut who ha.® refrained from doing so and who might have appealed 
against the order for sale, has no riglit uJUr (he sale has been earried out to prefer an 
objection that the pi operty sold \\ as not legally saleable (o). But if Ji w a.s not aware 
of the proceeding.^ in attaehment of (he jiropei ly. or of the proceedings in connection 
with the .sale theicof. the appiiealinn to set aside (lie sale ^^ould be cnleiiained (p). 

61. The Local {.loverament. with the previouh oaiiel-ion , 

of the (lOvcnaor-Cciieral in Counch. may. 
MihnrliVpohnn Lv general or special order puhlished in 
the local oflicial (iazcttc. dccjarc that 
such portion of agricultural produce, or tif any cJa'.^, of agri- 
cultural produce, as may .appear to the Local tioA-ejument 
to lie necessary ftir the purpose of providing unlil 1ho next 
harvest for the due cultivation of the land and foi llu' support 
of the judginent-dehtor and his family shall, in the case of 
all agriculturists or of any class of agrievdiurists. he c.vemplecl 
from lialiility to attachment or sale in execution oJ a. dc ree. 

62. (1) Xo person executing any process umlor this 

Code directing or authorizing seizure of 
.buiibisdionl.. moveahle property shall enter any dwel- 

ling-house after sunset and hefoi'o sunrise. 

(2) No outer door of a dwelliug-hou.se shall he broken 
open unless such dwelling-house is in the occupancy of the 
judgraent-clehtor and he refuses or in any way’ pre^'ents access 
thereto, but when the peisoji executing any such process Ims 
duly gained access to any chvelling-house, he may’ hrcalc open 
the door of any’ room in Avhich he has reason to believe any 
such property to be. 

(3) Whej'e a room in a dwelling-house is in tJio actual 
occupancy of a woman who, according to the customs of the 
country, does not appear in imblic the person executing the 
process shall give notice to such woman that she is at liberty 
to mthdraw ; and after alloAving reasonable time for her to 
withdraAV and giving her reasonable facility for withdraeving, 
he may’ enter such room for the purpose of seizing the pro- 
perty’, using at the same time every precaution consistent with 
these provisions to prevent its clandestine removal. 

(o) Umed v. (1907) 29 All. 012; Pan’ * 19!). 

dnfdvn V Kfishnitii (1004) 28 Bom. 125; ) (//) Dam ClmfUn J\nli Pfosuono (1899) 36 

l)mrkttnnth\ V’frrMt (1007) 34 Cal. f'al. 737. 7 52. 
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“ Dwelling-house.” — ^A shop or a godown is not a “dwelling-house” within 
the meaning of this section (q). 

63. (1) Where property not in the custody of any Court 

is under attachment in execution of decrees 

Property .ittschoil in uxe- . n , n i • i 

™uonof(iccrei-oisi \erai 01 moi'e LoiuTS than One, the Court which 
shall receive or realize such property and 
shall determine any claim thereto and any objection to the 
attachment thei'eof, shall be the Court of highest grade, or, 
where there is no difference in grade between such Courts, 
the Court under whose decree the property was first attached. 

(2) Nothing in this section shall be deemed to invali- 
date any proceeding talcen by a Court executing one of such 
decrees. 

Object 0 / the section, 'I’lic ol'jetl of this section is to prevent different 
claims arising out of the attiuhinent ami ^ale of the same inopcrly liy different Courts, 
in other words it is to i)re\ent confusion in the execution of decrees. 

Application of the section. — I atlachcs cerfnin propej-ty in c.xeoution of n 
decree obtained by him against 1} in the Small Cause Court at Surat. The same property 
is subsequently atl.iehcd hy C'in execution of a decree obtained against B in the Court 
of the Suboi'diiiate Judge at Suial. 'I he Court of the Subordinate Judge is a Court of 
higher grade tlinn the Smtdl Cause Couit. .iiid it is therefore the proper Court under this 
rcot.on for deciding nhjoctioiis to the attaelimcni, for dotenniiiing tiiiims mado to the 
property , and foi oi deiiiig the sale thcrcot .aid leceiving the sale iirocccds (r). 

Sub-section (2). — Tins .Mib-.'.cciioiiisncw. It dcclare.s in effect that a procced- 
i ng in execution shall not he d( eined to he invab'd merely hccau.sD it w as taken by a Court 
which ought not to lime taken it lias ing rogni d to the provisions of .sub-section (1). 

64. Where an attachment has been made, any private 

transfer or delivery of the j)ro])crty attached 
{.(■rtyafler'lnVaViiV. "I, oi' of duy interest therein and any payment 
to the judgment-debtor of any debt, divi- 
dend or other monies contrary to such attachment, shall be 
void as against all claims enforceable under the attachment. 

Explanation.--'Foi- the purposes of this section, claims 
enforceable under an attachment include claims for the rate- 
able distribution of assets. 

Object of the section.— A suca Ji for Es. 6,000. B owns no property other 
than a house worth Es. 6,000. B may soli or mortgage the house notwithstanding 


Ss. 

02 - 64 . 


(^) Lamodar v. Ibhuar (IfeTD) 3 BolU. 86. 

(/•) TurmnUol v. KHhmwUiH (1^95) 19 ]Join. 12/ ' 


Balh Ram v. Rttnhulxtr (1894) 10. All. 11. 
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the institution of the suit against Iiiin, and lie may sell or mortgage it even after a dccroo 
has been passed against him in the suit, and the sale or mortgage in either case will bo 
perfectly valid and pass a goed title to the transferee (s). But if the property is attached 
in execution of the dcorce, any private transfer of the propert3r by li contrai'y to such 
attachment shall bo void as against all cluiais enjonuibh iitidcr the iithichmuitl. The 
object of the section is to prevent fr.nid on decree-holders ((), and to seenre intact the 
rights of the attaching creditor agamst the attached property by prohibiting private 
alienations jicndiny allachiurnl (i<). 

A private transfer under this sccUon is not absolutely vo’d, but void / 
only as against claims enforceable under the attachment.- In (-.veeution of a 
decree obtained by .-1 agaia^-t /?. certain projiertj' belonging to JJ is attached. IJiiring the 
pen<leiic.v of the attachment. B mortgages the properly to C. The propei'ty i.s tlicn sold 
in execution oi the decive and pureha.«ed In I). Here the mortgage li.iving been inadi- 
durmg the continuance ot the attachment i.s void as against D. That is to .saj', the 
purchase is not afleeted by the moilgagc, and 1) is entitled to take the pi operly free froir 
ilie mortgage. This illustration show.s the operation ot the section. 


Let us now take the following ease : jC’s property is attached in cx-eiitina of a decrci! 
obtained bv,4 against liiin. H’hile the attachment is pending. B sells the property to 
C. B then paj-s the amount of the deciec into Court, the result of which is that the 
attachment ceases to operate [see 0. 21, r. j.‘) |. The sale to C is ralid, tliongh ii wa.s made 
contrary to the attachment. .Such a sale would under the >eclion be v old only ii.s against 
claims evforctabic undcc Ou nltachmiiit; but tlie only claim enforcoahlc undi r the attach- 
ment was that of A, and this having been satbfied by p.iymcnt into Comt, and llini' 
A. i'liff no other claim enforceable loider llie alUichineat, tin .ole hi V is jtrif, rlli/ ijuml (r). 

Explanatioii to the section ! Claims for rateable dlstribitUo.i of assets 
under s. 73 are claims enforceable under an atlacbment within IIk mcan> 
illg ot this sect’on. The cxplaiiatiou to ttiis section is now. 11 did iiol oeeiir in 
ilic corresponding .s'-otion (s. 2Tti) of the Code of 18!i2. Umler tin old sei-liiin it was 
doubtful whether the expression “elaiii'.s iMiforceable under the atlaeliinenl “ iiiohided 
•• claims for tlio rateable distribution of as.«els ” (w). The present exidunatioii i' iiddcd 
to remove that doubt. The following case illustrates the opention of tin' "Xid.ination ; 
.1 obtains a decree agamst B. In execution of the decree A attaches a sum of lbs. 7,000 
belonging to B in the hands of a Railway Company. B then a.'signs the .said sura in the 
hands of the Raihva.v Company to his attomejs for cost.s due to them milijnl to .I's attach- 
ment. After the assignment, C, another creditor of B, obtains a decree UL'ainst B, and in 
execution of his decree attaches the said sum in the hands of rho J>aih\.iy Comiiany. 
Thereafter the Company pa,ys the said sum to the .Sheriff of Bombay [i.e., the attaching 
officer). The assignment by B to his attorneys, though made prior to C'- attachment, 
is void as against C's claim, for Cs claim is a claim for rateable distribution of assets 
fRs. 7,000 within the meaning of s. 73, and therefore a claim enforceable waU r the attach, 
ment of A by virtue of the Explanation to this section. C is therefore entitled to ho 
])aid in priority to the /I's attorneys (.t). 


O. 21, r. 83, qualifies the prohibit'on against alienation contained in 


the present scct'on. — A private 


(a) Fatten Chettu v. Uamdiana Chetty (I8TO) 6 
M. H. C. 30S. 

(() Shivlingappa v. Chatibasappa (1900) 30 Bom. 
337, 330. 

(11) Fiiuiounilliu V. Jogmaya (1902) 29 Cal. 153. 20 
I..V.0. 


of his property by a judgmenl-deblor made 


(v) Amuul Loll V. JuilodhUT (18T-1) 14 M. I. A. 

543, 550. 

(w) Mim Kamari v. Bijoy Bingli (1917) 41 Cal- 

662, 673, 44 I. A. 72, 70. 

(f) Sorabji v. Gorini (1892) 10 Boln. 01. 



riTLE OF EXECUl’ION-FUKCHAbER 


c 79 


pursuant to the p jMsion& of 0 21, i 8d, is absolute, notmthst mdiiig the pioTisions of 
thieacclion t\on gam'^fc ol nine rnfnjrptbl*" under the attciclimnifc (j/) _ 


Sale 

65. Wlieie luimoveable piopeity is sold m execution 
ot a deciee and sutii sale lias become 
absolute, tlie piopeity sliall be deemed to 
have vested lu tlie ]iuichasei fiom the time vhen the property 
19 sold and not fi oin the tune when the sale ber omes absolute. 


Vesting oi proptrlj in auci on purchasti. In tli l i l of i private sale of 
mmoTcablo p opcit\ t'lc pi(2)<ii\ m 1 in iht pm th i".!! liom the time M lion the deed 
of sale n> cxLOutid ih icison istl it i \ f luntaij silo ])cconit,>- absolute on execution 
anddclivei} ot the d od bt tin. icndoi In the caac, lioMo\ti ot i Couit sale, the, pio 
perty does not it t in tin pnielnsci mii tdntcli on the sili ‘htitof The leason is 
that a coniiml oit edit dot noticfoin il soliiti until nine In ic iftii the sile 4 
period dt least Cl tliiiti clu uuisl esp it iiom tlu, dale ofsiltKlti die s ile can become 
absolute lluiin^ tint pciictl the silt i liable to be st* as do it the instance of the 
judgment debtoi rn Hit .iti nd if iiit.,uluilj lu jniblishin,, oi con hictiug tho sale, or on 
depoHit by him in (eiiit rf the amount sj ocihed m the salt jnochin ition together with a 
peroentaito on tin i uuln c nu i ct bt « i\ ot conj insition to rhe jiiiichasci [0 21 ir 
80 0OJ Ihc II 1 1 cation 1 c ti < judgii cut cel loi to set idi the iX m cither of these 
two cnee' must 1 1 iii ili u I iii Oilu iiiiiitht ditict lie Vhcii no such application 
IS made the t < ml shoulil ii il in c cl i miin i j the li i I il a upon luc/i emijii 
malioii tlwl II Ur < nl o'ifr|t> I i ‘li] \1 ci the s Jc h is become absolute, 

a ceitifioatc IS i iiill\ llii (cuittc Ih juicl isti uhicl i c died the ccitifioate ol 

sale [0 21 i ')tj such ccitilie cl nisei it< die cld> on \ Inch Ihc ale became ihsoliite 
It u only 111 / h t i I c tl ml II I Ihi pojcilij tllich hi / in rhober But 

though the jiiojiifc ik not vest in tl< juichisci until the sail ji is become absolute, 

whenitdocs m t it uillbccliciuid tohnsc ac <idiii liiiu yi«« //c cln'c h/cw i/ iiwssoW 'Ihe 
vesting of the jiicicita is thus m ide to lel iti bxcl to the c*itcits Ic As a icsult of 
thw, thepuiihi ( I inlillcd tillic in ii j In c I the j lopcita li mi I lu d itc of safe 

Sale ■» hen a oid, and when vo dublc — V s d, m i \ i m i n >1 i dccico is void, 
if the couit 7r / m 1 I In sell the pi(|iit\ lliii if uit Ins no juiisehotion 

to sell piopcita in i Mention it i dcciic il the iiiticc icyiiiicel ) \ 0 21, r 22, is not 

served {z) Siiniluh i Couu ins no luiisdictioii to sill tin piopcif} of v peisou who 
was not a pailj to tin suit in uhich the jiopcitj was sold oi proj cily iipicscnted on 
the iccoid (o X in has i Ce cut junsdiction to sell jnopei 4 uithout pieiious attach 
ment (6) In cicliof tlic'i case s the s ilc i a /iieffif// and nii,,ht be disiegaided without 
any piootodm„ to et it isido (e) 


Butwhiii itiiiitf o juiisdictiou tl sell the inojiciU end the jnopeity is sold, the 
sale is not in anj csic imJ At the most it may be voidnbh, ns wbeic tho notice lequired 


(V) SMtngappa \ Climhauippa (1000) 30 jUolu 
337 

(t) Saghumthdas v Sundar Das (1014) 41 T A 
251, 42 Cal 72 

(ff) Ehttwtjmal \ Dwm (1005) 32 Cal 296 3l3 
81 > ‘*2 1 \ 2 liadfv Pra ad > lal 


Sahab (18D1) 13 All 53* 17 1 A 150 
Rashid tin Nissa v Muhmimad (1009) 
361 A 106 

[5) Smabjw £a/a(1011) 30 Bom 160 
[c) 32 Cal 296> 312, supra 


Ss. 

64, 05. 
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Ss. by 0. 21, r. 22, U served ujiou a jiersoii who was not in fact the legal represeiitativo of Un- 
6S, 66. deceased judgment-debtor, but whom theCourt wrongly held to be his legal rcpi’caen- 
tative (d). It may also be voidable on the ground of material irregularity or fraud in 
iniblishing or conducting the sale, provided the conditions of 0. 21, r. 90, are sati.sfied. 
But what is most important to boar in mind is that sales in execution of decrees eiinnot 
be avoided on the ground of mere iiTcgularitics of procedure in obtaining tlie decree ot 
in the execution thercol. This siihjeet is dealt with in the next pnragrn]ili. 

Inegvlarilies nj proealnri: In nhluininij dicrim nr in execulioii proa ediii(j.i. Provided 
that the Court /n/sjHriWiWioK to self, a piircluiser at a Court-sale, is not bound to inquire 
into the eorreetness of the decree or of the order for sale. “ To hold tliat .i purcliaser 
at a sale in execution is bound to inquire into such matteis would throw a great impedi- 
ment in the way of purchaser’s under executions. If the Court has jvrisdictioti, a pui- 
chasor is no more bound to inquire into the coirecfness of an order for cxc'ciition tlian 
he is ns to the correctness of the judgment upon which the execution issues” (c). 
‘■fitrangers to a suit are justified in believing tlmt the Court has done that rrhich, by 
the direction of the Code, it ought to <lo “ ( / ). Therefore, whore piopcrty sold in exe- 
cution of a decree under the order of a l onipetent C'oni-t is puicliased Iry a ‘-trangor bomi 
fide and for value, the sale eamrot be set aside on the ground that the jiidginent-dobtor 
had a cross-decree of a higher amount and the Com f therefor e oitghl rrof to Inn e directed 
a sale (g). or that the decree had already been satisCed out ol Court at the time 111' 
sale was licW (h ), or that the property was not (ruble to aftaoliiiient and sale rvitliiii the 
meaning of s. (10 (r). or that the execution of lire decree was barred by limitation (j). 
or that tlio decree irrooeedod upon an crreiueoiis view of the law (/•), or (hat (hr 
dcoi’cc was one nliich the Court ought not to have passed ((). The aliove jirinciples 
apply in far our of a third pmly piereliasing at a Court-sale. They do not .apply u here the 
decrce-hohkr is himself the purolia.'tr. 'Jhe reason is th.at where tire cleeree-lioliler him 
self is the pureliaser. lie imist >'nheldtolia\eltuil jirdire of all the faelMitirl pi'oeeediii'a 
relating tc tire suit and execution proceedings (hi). 

, 66. (1) Jfo suit shall be maintained against any person 
claiming title under a pmehase certified 
aoruU.miiaUe<LT.™m,I tlic Court in such manner as may lie 
Ilf iTabiiitV.' prescribed on the ground that tlie purchase 

was made on helialf of the plaintii)' or on 
behalf tif some one through whom the plaintiff claims. 



(2) Notliing in this .section shall bar a suit to obtain a 
declaration that the name of any purchaser certified as afore- 
said was inserted in the certificate fraudulently or without 
the consent of the real purchaser, or interfere with the right 


{/J) Malharjun v. yarhun (IflOl) 25 Bom. 3o7, 
348,271. A. 210. ** 

{e) Reiva Mahton v. iUxml^hhen (ISoT) 11 
Cal. 18,25, 13,1. A. JiUO. 

(/) Uallarjtin v. yurhari (lUUl) 25 Bo)n. 337, 
:U7, 27 J.A.210. 

Ol) 14 Cul. 18, 

(h) Yellappo v. y.</wr/((n((/ra (1807) 21 Bom. 40.3. 
(0 hxmrkmwlh v. Tuiiui (1007) 34(’al. lOU; 
Umed V. J//6 JIom (1007) 20 AjJ. 012; 
Vao*hxrni'[t l<r>'fi}ifrji {JO04) 2'< r.o)ii. 


12j. 

(j) 13'aruiOi C/mrfi v. Mr/mied 0S<>) 11 Cal. 
370. 

(4;) Girtl/mn’e Lull v. Kurloo Lull (1^74) 14 
Be HR. L. B.lfi7;i I. A.:j21. 

(2) Kammlla v. t'hundur Hi'n (lOCO) 2*2 All. 
377. 

(m) Khttimjmtd v. I>uhu (1005) 32 Cal. 200, 315, 
32 J. A, 23 ; Mlm Ktnimei v. tSwWfltw 
10 Cal. 220 ; (iutnnti>r>'s(ul v. flopal 
-’'//(fz/f (1 ^87) a 1.A.23I. 
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of a third person to proceed against that ju’operty, though S. 66. 
ostensibly sold to the certified purchaser, on the ground tlmt 
it is liable to satisfy a claim of such third person against the 
real owner. 


Benaml purchases, — 'H h' object of flie .section is to put ii stop to bcniOmi purcliaacs 
at cxecution-salc.? (i>). Wlieve J . under a secret nndcr.standing with S, parchascs jjro- 
pcrty with his ow n moneys, hut in li\ name, the pnrehase i-s said to be henami. In such 
a case B is merely a benamidar or osten.sible owner, and liokls the xwopcrty in trust for 
.4, so that A may compel TJ to transfer the property to him (.4). If, however, A’s 
object in purchasing the jn'opcrty in I!‘s name was to defraud liis creditors, «i!/f the object 
oflkefrmid is citn lfd out the Coui t will not help A in ieco\eiing pos.session of the property 
fromB, but if the object of tbe fraud is not carried out. tiic Court will help A in recovering 
possession of the )n' 0 ])crtj- from Ji notwithstanding A's jirim.ary intention to effect a 
fraud. This is the law as api)licable to henami jnirehase-. at a jiriviile sole (o). The law 
is more strict in the ca^e of lienami purehase.s at a Coiii-t-idle f.o that if A purchases pro- 
perty ill jB's name at a Coui t-'-ale, .iml a eoitificate of .sale is i.'sued to B (see 0. 21. r. 94), 
B will be ruiidiisii'ilij deeinetl to be the leal jiiirchasor, and no suit will lie under this 
section by A against Jt for pc.'scssion of the property , unless .1 ran prove that B'n name 
was inserted in the certiJicute fiuudulently orwitliont his ennsonf fsoe sub-.section (2)]. 

Scope Of the section.- -This section provide.s that no suit shall lie ogaiiisl 
the certified purcliasci' on the ground that llicinirclmseuas made on behalf of the plaintiff. 
Ill other words, if is only in .suil.s ngiiiiiA the certified pmebaser ns defoidmil that siioh 
■f. ))nrohaser shall be coiirhisii'iti/ deemed to In- tlic leal purelia.ser. Henoo if the real owner 
is actually and honestly in po.s.se'sion. and a suit is bruiiglit hi/ tbe certified ]«irchasor 
IIS plaiiitiJJ against tlic leal owner for ])os-essioii or lor lents iiml jnofits of the proiicrty 
of which ho is the cer tified pui'clui'ei'. the leal ouner may resist the suit on the gi’ound 
that the certified imrelia-er as only a li.mamidar (ji). And sinci' the section bars suits 
brought uijuinsl the I'ei lificd jimc ha'Cr iis deji mliiiif, .1 suit hi/ such purchaser us plaintiff 
for a declaration tliat he purchased the ])ropcrly on Jiis o«n behalf and not henami for 
another is not liaiied under this seeliun (j). In fact. Ila' jncsent section ap 2 jlics only 
when a suit is instituted liy a person elaiining to be the real jmrcb.iscr as iilaintiff aijaiiisl 
the certified jmielia.scr as defendant, rdleging that the jmieluise was made on behalf of 
the plaintilT oi’ on liehalf ot -nine one tlii-uugh whom tbe plaintiff elaiin-. 


Suit by beneficial owner in possession for a declaration of title.— 

A obtain.s a deeiec agaiin-l JI. In e.Neciition of fire decree certain irroiicrty belonging 
to B is sold. Ji liini-self piireliases the j>ioi>erty, but tho puiehase is made in Cs name, 
the certifioatc of sale is granted fo bill Bconliunes in possession of the jiroporty, and 
i-eoovers tho rents tliei'cof. After .some lime C gives notice to the teiiant.s not to 2 jay the 


rent to B. B tlieroiipon sues 0 for a declaration that he is the real owner and for an 
injunction ic.straining (' from inteifeiing with his tenants, Isl.ic suit inaintaiiiablo 
under this section ? Eo, according to the Alb-iliabad High (’oiiil (/•). Yes, according 
to an earlier decision of the Calcutta High Coui-( («). But the coiTectncss of tliia 


(h) JloilhNiiiiJs.(li'M’sh(iiiiMlertlii7i)li I!. I.. I!. 
:tl7. 

(o) JuUanath Iliiplal. (I'JUO) a ) c.il. 9BV ; ■••"J- 
linimppit V. Ilimsu (ItlOr) 31 flour. 4 I)j: 
Eoiuteti V. Xiikiimiiui (IDOtS) 31 AUiil. 4S5. 
Sl’C Ijirliaii Trusts Act, 1832, s. 84, 

(a) itiilniHs V. Isilltt Biilmree (1872) 14 31. (. A. 
490 : Lokhu- V. KallppuMo (18i j) 23 . It. 

353, 2 I. -V. 134; aocillilii V. I.11I11 Kishiiii 


(19111)28 ( ill. 379 ; V. /(»f//«)(l!l03) 

lioui. I.. I(.;i29; titKizi-tirl-ilin v. ISisImii 
«m/(19ll.'>) 27 .\)1. 443. 

(g) Uneovrsanteif Sffpice Bnnk v. Alstul Jlari 
(1890) 18 All. 101. 

(r) JUshan J)inl v. Ohilli-v<l-ilh> (1901) 23 .Ml, 
175. 

(») UnM Vhifii V. AiiiiiipiiMi (Is'ir,, -2 J lijio 


6 
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Ss. decision has been doubted by the same Court in a recent case (i). The cori'ect view, it 
66. 67. is submitted, is the one taken by the Allahabad High Court. 

This section is no bar to a suit by “ a third person ” for a declaration 
that the certified purchaser is merely a benamidar. — This is now expressly 
provided for by sub-sec. (2). 

Illuatration, 

A obtains a decree against R, and attaches certain projicrty alleged to belong to B, 
C objects to the .ithschiaent, alleging that ho is the certified purchaser of the property, 
having purchased the same at a Court -sale hold in execution of a decree obtained againsi 
Bby D. A alleges that the property was 2 >urchasrd by C benami for B, and sues C for a 
declaration that C was merely the benamidar for B. The suit is not barred under this 
section, for it is brought not by tlic beaefidal ou ncr, but by a third peraos. 

Jo’nt Hindu family — Partners. — Wlierc property is piircbased at a f'oiirt-sale 
by a member of a joint Hindu family in his name, but rt'dA /oni ihjjvndi, the other meiuberrf 
are entitled to sue him for a declaration that the purchase was made on behalf ol the 
family, though the coilificatc of .rale stands in his name. The jircris'oiis of llie section 
do not apply to such a case, it was so held by their Lordsliips of tlic I’riry Council in 
Bodh Singh V. Guiicsh C/iiOiderjM), a ease under the Code of 1850. The law is the same 
under the present Code. Following this pcineiiile, it has been held tbnl when a joint 
Hindu family consists of two members A and B, and A purchases pioport y al an execu- 
tion sale with joint funds in the name ot C, R is entitled to his share ol the pi operty (a). 
The same principle applies where the parties stand in the relation of pnrtneiv. and tlio 
purchase is made by a partner by the use of partncrsliip funds (le). 


67. (1) The Local Government, with the previon.'s sanc- 
, , , ,, tiou of the Governor-General in Council, 

i'owcr for l-oeal (.ovcrii- i , • j? , • • . i i , rr, • j 

meat to make riiir- a- (o mav, Dv iiotiiication 111 tlic local olhcial 

sales ot land in exetution /-s i i e i , 

oi dcircc- lor pasinL-jit ol bazette, maJce rules tor any local area 
imposing conditions in respect of the sale 
of any class of interests in land in execution of decrees for 
the payment of money, where such interests arc so uncer- 
tain or undetermined as, in the opinion of the Local Govern- 
ment, to make it impossible to fix their value. 


(2) When on the date on which this Code came into 
operation in any local area, any special rules as to sale of land 
in execution ol decrees were in force therein, the Local Go- 
vernment may, by notification in the local official Gazette, 
declare sucji rules to be in force, or may, udth the- previous 
sanction of the Governor-General in Council, by a like noti- 
fication, modify the same. 


(() Hanuman v. Jmhi (Iflia) 43 .Cnl. 20, 26-27. 
fit) (1874) 12 B. L. B. .317. 
fv) Ntilesa v. Veukalmmajpian (1883) 0 ;Mad. 
135 ; Miiwtitii v. KuHammma (1897) 20 


Slud. 340. 

(w) Aelihaibar v. Tapoii (1907) 29 All. 557 at 
p.561. 
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Every notification issued in the exercise of the powers 
conferred by this sub-section shall set out the rules so conti- 
nued or modified. 

Sab-*'ec. (2) was added to tiu* ‘•eetioo Ly the Code of Civil Procedure Amcnduaeixt 
Aot I of 1914. 

Delegation to Collector of power to execute decrees 
AGAINST IMMOVEABLE PROPERTY. 

V- 68. The Local Government may, with the previous 
sanction of the Governor-General in Coun- 
lortransicrnigto coiiKtor cii, declare, by notification in the local 

execution of ctitnin ilLirei-- re-i/-! xij- i i 

omcial Gazette, that in any local area 
the execution of decrees in cases in which a Court has ordered 
any immoveable property to lie sold, or the execution of any 
particular kind of such decrees or the execution of decrees 
ordering the sale of any paitieular kind of, or interest in, 
immoveable property, shall be tiansferred to the Collector. 

A- 69. The provisions set forth in the Third Schedule shall 
apply to all cases in which the execution 
ddrtoBwliV"' of a decree has been transferred under the 

last preceding section. 

X, 70. (1) The Local Government may make rules con- 
Kuies oi pioccfiiire. sistcnt vith the afoiesaid prowsions — 

(а) ior the tran&misrion of the decree from the Court 
to the Collector, and for regulating the procedure 
of the Collector and his subordinates in executing 
the same and for retransmitting the decree from 
the Collector to the Court; 

(б) conferring upon the Collector or any gazetted sub- 

ordinate of the Collector all or .my of the powers 
nhich the Court might exercise in the execution 
of the decree if the execution thereof had not been 
transferred to the Collector ; 

(c) providing for orders made by the Colle^or or any 
gazetted subordinate of the Collector, or order.i 
made on appeal with respect to such orders, being 
subject to appeal to and revision by, superior 
revenue-authorities as nearly as may be as the 


Ss. 

67-70. 
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orders made by the Court, or orders made on aiipeal 
with respect to such orders, would be subject to 
appeal to and revision by, appellate or revisioiial 
Courts imder this Code or other law for the time 
being in force if the decree had not been transferred 
to the Collector. 

(2) A power conferred by rules made under sulj-sectiou 
(1) upon the Collector or any gazetted 
comtsiurri.™. Subordinate of the Collector or upon any 

appellate or revisional authority, shall not 
be exercisable by the Court or by any Court in exercise of any 
appellate or revisional jurisdiction which it has willi respect 
to decrees or orders of the Coiu*t. 


Ss. 

70-72 


Civil Courts are precluded from interfering in any matter declared by 
notification to be within the Collector’s jurisdiction.— Tlui'' if it i- cli cloic-cl by 
notification that a Uccreo for tlie sale of a particular kind of })rop('i ty. r.y.. " ancestral ” 
property, should he trainsfcrrcd to the Collector for execution, a ot tln' jiropcrty 
by a Civil Court would bo void. Sucli a notification ousts tlip imi'iliptuci of the t'omt 
90 far as regards the execution of the dcci-eo (.r). For the same lea'On. il tin- c.M'Oution 
of a deoreo is transferred to the Collector, the Court transferring the (ieo’ i e has no j)owci 
to postpone the sale : tho Collector alone can do it (y). Similarly, uhere e d.ecK-e i- trau-'- 
ferred for cxeoution to tho Collector, and tho dccroo is subsequently r/, tlie appli- 

cation under 0. 21. r. 2 (Code of 1882. s. 2.')8( for recording theadjij'tinr it 'buulil Ik- niaih’ 
to tho Collector 

<71. In executing a decree transferred to The Collector 
under section 08 the Collector and his 
subordinates shall be deemed to be acting 
judicially. 


S- 72. (1) AVliere in any local area in which no deckra- 
' , . tion under section 68 is in force the pro- 

iMioro Court may {Uilho- i. i i • , i* i 

rise . eoiirctor to -tay perty attached consists of land or of a 
jmwic .ii, ofUiKi. share in land, and the Collector represents 

to the Court that the public sale of the land or share is 


objectionable and that satisfaction of the decree may be 
made within a reasonable period by a temporary alienation 
of the land or share, the Court may authorize the Collector 
to provide for such satisfaction in the manner recommended 


by him instead of proceeding to a sale of the land or share. 


U) A'ffZ-ftrft'o V. (1882) 4 AH. 5)82. I (^) Muhamm<ul v. l*ui/a-y S'tlt'i (1P84) 10 AIK 

(>f) Jhj'iltit Sinnh Kiyhon' (IW’O) 22 All. j 228 1 KhV'^uh'hiiiiil (Hill) «»•* 

J0^i, ]]]. I Horn. ."](}. 
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(2) In every such case the provisions of sections 69 to S 
71 and of any rules made in pursuance thereof shall apply ^2, 
so far as they are applicable. 

Disthibution op Assets. 

■73. (1) ^^niere assets are held by Court and more per- 
sons than one have, before the receipt of 
fch assets, made application to the Court 
bated amonedecrco iioki-i- for the execution of decrees for the payment 
of money passed against the same judg- 
ment-debtor and have not obtained satisfaction thereof, the 
assets, after deducting the costs of reahzation. shall be rate- 
ably distributed among all such j)ersons : — 

Provided as follows 

(a) "Where any property is sold subject to a mortgage 

or charge, the mortgagee or incumbrancer diaU 
not be entitled to share in any surplus arising 
from such sale ; 

(b) where any property liable to be sold in execution 

of a decree is subject to mortgage or charge, the 
Court may, with the consent of the mortgagee or 
incumbrancer, order that the property be sold 
free from the mortgage or charge, givmg to the 
mortgagee or incumbrancer the same interests in 
the ju'oceeds of the sale as he had in the property 
sold ; 

(c) where any immoveable property is sold in execu- 
tion of a decree ordering its sale for the discharge 
of an incumbrance thereon, the proceeds of sale 
shall be applied— first, in defraying the expenses 
of the sale ; 

secondly, in discharging the amount due under the 
decree ; 

thirdly, in discharging the interest and principal 
monies due on subsequent incumbrances (if 
any) ; and, 

fourthly, rateably among the holders of decree 
for the payment of money against the 
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judgment -debtor, who have, prior to the sale 
of the property, applied to the Court which 
passed the decree ordering such sale for execu- 
tion of such decrees, and have not obtained 
satisfaction thereof. 

(2) Where all or any of the assets liable to be rateably 
distributed under this section are paid to a person not entitled 
to receive the same, any person so entitled may sue such 
person to compel him to refund the assets. 

(3) Nothing in this section affects any right of the 
Government. 

Rateable Distribut’on. — The object of tliis section is to piovide a clieap and 
expeditious remed3' for the execution of money -decrees held agsjnst the same judgment- 
debtor by adjusting the claims of rival decree-holders without the necessity for 
separate proceedings (a). Under the Code of 1859 {s. 270), the creditor who first attach- 
ed property had a prior claim to have his decree satisfied out of the sale-proceeds to 
the exclusion of other creditors, but now all judgment-creditors who apply to the 
Court, prior lo tho receipJ of the sale-proceeds by the Court, are entitled to share 
rateably. A obtains a decree against B in Court X for Rs. 4,000 and applies to that 
Court for execution of h,s d'orec by attachment and sale of certain property belonging 
to B, and the property is thereupon attached. 0 then obtains a decree also .against 
B in Court X for Rs. 2,000, and applies to that Court for execution of his decree by 
attachment and sale of the same property attached in execution of il’s decree. The 
property is (hen sold by the Court for Rs. 3,300. C is entitled to share rateably in the 
net sale-proceeds, that is to say, if the net sale-proceeds amount to Rs. .3,000, A will be 
paid Rs. 2,000 and C will be paid Rs. 1,000. It is not necessary to entitle C to paitioi- 
pate in the assets that he should have given notice to A of the application made by liini 
for execution of his decree (6). 

To entitle a decree-holder to participate in tho assets of a judgment-debtor, the 
following conditions must be present : — 

1. The decree-holder claiming to share in the rateable distribution should have 
applied for exeenlion of his decree to the Court iy which the assets are held. 

2. Such application should have been made prior to the receipt of the assets by 
the Court. 

3. Tho assets of which a rateable distribution is claimed must be assets held bi/ 
the Court. 

4. The attaching creditor as w^cU as the decree-holder claiming to participah' 
in the assets should be holders of decrees for the payment of money. 

5. Such decrees should hove been obtained against the same judgment-d btor. 

No rateable distribution can be claimed under the section unless aU tho conditions 
enumerated above are present. 

(a) See^Ha^n Arm v. Jaimdoiinmsta (1879) * j (6) CAumi JM v. Jugal Sishore (1906) 27 M\ 
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Assets held by a Court, — Tho only kinds of assets that were available foi 
rateable dietribution under section 205 of the Code of 1882 wore assets realized by sole 
or othenyise by sovie process of Comt iii execution. The following are instances of assets 
realized by process o/ CoMc/, and which wore held 7((i67f to rateable distribution under 
8. 296 

(i) debts attached imdoi 0. 21, i. 41), and paid into Court by the garnishee; 

(ii) rents of property under attachment realized by a receiver appointed under 
s. 51, el. (d), at the instance of the dceree-holder. fThe appointment of 

‘ receiver by the Court in such a case i-s a process of execution ”] ; 

(iiij money in the custody of a public officer attached under 0. 21, r. 62, and 
paid into Court by that officer ; 

(iv) money realized in execrttiou of a decree held by the judgment-debtor against 
others, where such decree is attached and realized uirder 0. 21, r. 63. 

Assets tiol realized ‘‘ by sale or othciuisc in execution of a decree " were not liable 
to rateable distribution under s. 29.1. The following are instances of assets not realized 
by sale or othcru ise in execution of a decree, and which wore held to bo not liable to 
rateable distribution under s. 206 ; 

(1) Salo.proceeda of property attached in execution of a decree and sold by the 

judgnrcnt.debtor by .i privnic sale ; 

(2) money uoliwJ<itily paid info Corrrt by the judgment-debtor under 0. 21, 
!•. 66, before sale by tho Court of tho attached property : 

(3) iriotiey voluntarily paid by .a judgment-debtor to the officer arresting him 
iir order to secure his release. 

The language of the present section clifferti from that of s. 296 in thot the words 
“ assets held by a Court ’’ arc snbstituted in this scctiorr for (he words “assets realized 
by sale or othcruiso in exeoutron ol a decree’' which occurred in s. 295 of the Code of 
1882. This gives rise to the question whether the effect of tiro alteration is to render 
available for distrihution not only assets realized in cxccutrorr ns under the Code of 1882, 
but also assets realized otlinvUe than in execution. There is no doubt as to items (i). 
(ii), (iii) and (iv) above ; they are liable to rateable distribution both under tho old and 
tho new code. Tho only doubt arises ns to items (1), (2) and (3) above. These 
were not liable to rateable distribution under thctold code. Are they liable to rateable 
distribution under the present section? It has been held by the High Court of Bombay 
that there is no distirrotion between the old section and the preserrt section, and that the 
words “ assets hold by a Court ” in tho present section lufcr only to assets held in the pro- 
cess of execution as under the Code of 1882 (r). It has accordingly boon held that mon^ 
voluntarily paid into Court bj' a judgment-debtor rrttdor 0. 21, r. 55 [see item (2) above] 
not being assets realized in execution, is not liable to rateable distribution, and it must 
first be applied in payment in full of the amount due to the decree-holder at whose 
instance the property was first attached. And it has olso been hold by tho same Court 


s. 73. 


(c) Sombji V. Kuta (1911) 39 Bom. .>0. 
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S . 7 J ■ that money voluntarily paid by a judgment-debtor to the officer arresting him in order 

to secure his release [see item (3) above] are not liable to rateable distribution (d). 

“ Before the receipt of such assets,” — When a sale has been held by a Court 
in c.\ccution under O. 21, r. Co, receipt of purchase-money by the auctioneer is, for 
purposes of this section, equivalent to receipt of assets by the Court (c). 

Decrees for the payment of money. — It is only holders of decrees /or th 
payment of money that are entitled to rateable distribution under this section. A decree 
for sale of mortgaged property, or for the redemption or foreclosure of a mortgage, is not 
a decree for tlie payment of money within the meaning of this section. 

Same judgment>debtor. — The provisions of this section do not iipidy unless 
jtlie judgment-debtor is the same. Where the holder of a decree against two or mo)i 
■ persons applies for a rateable distribution of the assets realized from the jrroperty belongin^; 
to one of such persons, the application is one for the execution of the decree against the 
same judgmrnt-cleblor. 

llhistralkm. 

X obtains a decree against A, and attaches A’s property in execution of the decree, 
y, who holds a decree against A and B, applies for execution of bis decree by attachment 
and sale of A's property attached in execution of X's decree. Y is entitled under thu- 
sootion to share in the 2)rocccds of the sale of A's property ; it is immaterial that Ts 
decree is against B also and that the decree might have been separately executed against 
B : Shumbhoo Xalh v. Luchjnath (1883) 0 Cal. 020 ; Grant v. Svbramanian (1890) 22 
JIad. 241 ; Delhi Bank v. Vncorenunteil Service Banl (1888) 10 All. 35. 

Similarly, where the holder of a decree against one person nirplics for a rateable 
distribution of the assets of that person realized from property belonging to that person 
and another, such application is an application for the execution of a decree against the 
same julgmcnt-dcbtor. 

Illustration. 

X obtains a decree against A. B and C, and attachc.s in execution of the decree 
certain property belonging to A, B and C jointly. 1' holds a decree against A alone, 1' 
is entitled under the provisions of this section to a proportionate distribution of the assets 
realized by the sale of the joint jjroperty. so far us they represent the share of A in that 
])ropcrtj'. Similarly, if 1' held a decree against A and B, he would be entitled to a 
rateable distributicn of the assets so far as they represented the share of A and B in the 
property : Ganesh v. Shiva (1913) 30 Cal. 583 ; Gatti Lai v. Bir Bahadur (1905) 27 All. 
158 ; Bamanathan v. Subramanla (1903) 26 Mad. 179 ; Chhotalal v. Xabibhai (1905) 7 
Bom. L. R. 567. All these were decisions under s. 295 ef the Code of 1882. Quiere 
whether these decisions have been affected by the introduction in the present section 
of the word “ passed ” wliich did not find a place in the Code of 1882 : Balmer Latcrie d- 
Co. V. Jadunath (1914) 42 Cal. 1. 

Sub’Sec. (2) : Suit for refund. — The scheme of this section is to enable the 
Court as matter of administration to distribute the assets according to what seem at 
the time to be the rights of parties without this distribution importing a eonolusive 
adjudication as to those rights, wliich may be subsequently re-adjusted in a suit brought 

d) Bbji y. etraloi III A Co. {Idl7) 10 Bom. L. K. ) {e) Galstttun v. IVoofSerchondra (1917) 44 Cal. 

27-1. I 789. 
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uudei the penultimate j^aiagiapli oi tlic acetjon (/}. Such a auit is vjitually a suit for 
money had and received, and the period of limitation is three years from the date of 
the receipt of the assets by the defendant (g). The suit being one for money had and 
received, it is clear that it should be dismissed as premature, if brought before the moneys 
heyehem acivallg paid tn the defendant. A »f«f o/dertopaj'^ themonej'sis not sufficient 
to found the oction (fi) 


IvESISTANCE TO EXECUTION. 

74 . IrMiere tke Coiu’t ib satisfied that the holder of a 
decree for the possession of immoveable' 

llesist.iji' tu \ciiUioii . ,1 ■, . . 

property or that the purchaser of immove- 
able property sold in execution of a decree has been resisted 
or obstructed in obtaining possession of the property by the 
judgment-debtor or some person on his behalf and that such 
resistance or obstruction was without any just cause, the 
Court may. at the instance of the decree-holder or purchaser, 
order the judgment-debtor or such other person to be detained 
in the civil prison for a term which may extend to thirty days 
and may further direct that the decree-holder or purchaser 
be put into possession of the property. 

(/) Shoidtarsamp v. Mejo Mai (1001) 2) Ml. 1 (« llaH i. Tara Pmmnna MitUop (1885) 11 
313.J22,281 A. 203 Col. 718 

(0 lb Heo Lmiit.ition ict, arl Id ' 


Ss. 

73 , 74 . 



PART III. 

Incidental Proceedings. 

Commissions. 

75. Subject to such conditiom and 
limitations as ma)^ be prescribed, the Court 
may issue a commission — 

(а) to examine any person ; 

(б) to make a local investigation ; 

(c) to examine or adjust accounts ; or 

{d) to make a partition. 

The general powers of Conrta in regard to commissionB have been summarized in 
this section. The detailed provisions are sot forth in 0. 26. 

76. (1) A commission for the examination of any person 
Commhsion to another ^ay be issued to any Court (not being a 

High Court) situate in a province other 
than the province in which the Court of issue is situate and 
having jurisdiction in the place in which the person to be 
examined resides. 

(2) Every Court receiving a commission for the exami- 
nation of any person under sub-section (1) shall examine him 
or cause him to be examined pursuant thereto, and the com- 
mission, when it has been duly executed, shall be returned 
together with the evidence taken under it to the Court from 
which it was issued, unless the order for issuing the commis- 
sion has otherwise directed, in which case the commission 
shall be returned in terms of such order. 

See O. 26, r. 4. 

77. In heu of issuing a commission the Court may 

issue a letter of request to examine a 
letter «frec[aeBt. witncss Tcsiding at any place not within 

British India. 
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78 . The provisions as to the execution S- 78. 
return of conmiissions for the exami- 
nation of Avitness shall apply to commis- 
sions issued by — 

(а) Courts situate beyond the limits of British India 
and established or continued by the authority of 
His Majesty or of the Governor-General in Council, 
or 

(б) Courts situate in any part of the British Empire 

other than British India, or 

(c) Courts of any foreign country for the time being 
in alliance with His Majesty. 



PART IV. 

Suits in Particular Cases 


Suits by ob, against the Government or Public Officers 
IN their official capacity. 

79. (1) Suits bj' or against the Govern- 
iRGnt shaU be instituted by or against the 
Secretary of State for India in Council. 

(2) Nothing in this section shall be deemed to limit or 
otherwise afiect any information exhibited by the Advocate- 
General in exercise of the power declared by Section 1 11 of the 
East India Company Act, 1813. 

As to piocedurc in suits 1)3' o)' again-t Government, see 0. 27. 

Scope of the section. — Thi' section doe.s not enlarge oi in an 3 )\a 3 aftcci 
the extent of the claims or liabilities, enforceable b 3 ' or against the Sccrctai 3 ’’ ol .‘•tnto 
lor India in Couneil ttliicb must al3Ta3's. depend on the provision", of the Goicrnincnt 
of India Act, 1838, k 03. It gives no cause of action, but onl 5 ’ declares the mde of pro- 
Kchm 3vhen a cause of action has ariuon (i). The material words of the said s. 0.' enact 
that ■' the Sccrotar}' of .State in Council shall and may .sue and bo sued ns well in India as 
in England by the name of the Sccrctar 3 ' of State in Council as a body corporate ; and all 
persons and bodies politic shall and may have and take the same suits, icmodics and 
pioccedings, legal and equitable, against the Sccretai}' of State for India in Council as 
they' could have done against the •■aid Company." that s'-, the East India Company ( j). 

Jurisdiction, — A suit again'.t the Secretary of .State for India can only he 
biought in the Court within the local limit' of whose juiisdiction the cause ot action has 
arisen. The words *' dwell ” or “ reside " or “ carry on business ” or “ personally work 
for gain ” which occur in ss. 16, 19 and 20 of the Code and cl. 12 of the Letters Patent 
do not apply to the .Secretary of State in Council (!•). 

Information exhibited by Advocate=Qeneral. — ^The power ot the Advocate- 
General to exhibit information in the nature of actions at layv or bills in equity was ex- 
pressly declared by s. Ill of the East India Company Act. 1813 [53 Geo. 3, c. 155], and 
kept alive by s. 2 of the Govcnimcnt of India Act, 1833 [3 & 4 Will. 4, c. 85], and again 
by B. 1 of the Government of India Act, 1853 [IG k 17 Viol., c. 95], and it is now merged 
in the Statute of 1858 [21 & 22 Viet., c. 106]. 

) Jeliangir v. Secretary of Slate (1003) 27 Bom. (ft) Poya Sarain v. Secretary of State (1886) 14 

180. Cal. 250; Roiricts v. Secretary of SIntr 

(j) See Secretary of State v. ilomenl (1012) 40 (1012) 40 Cal. 308. 

I. A. 48, 31-52, 
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80 . No suit shall be instituted against the Secretary of S 80. 

Notice. Council, or against a 

public officer in respect of any act puxport- 
ing to be done by such public officer in his official capacity, 
until the eviration of two months next after notice in Avriting 
has been, in the case of the Secretary of State in Council, 
delivered to, or left at the office of, a Secretary to the Iftcal 
Goveruaient or the Collector of the district, and, in the case 
of a public officer, delivered to him or left at his office, stating 
the cause of action, the name, description and place of residence 
of the plaintiff and the relief which he claims; and the plaint 
shall contain a statement that such notice has been so delivered 
or left. 


Provisions of this section imperative. — If t)ic pioviaions of the section 
are not complied tvith, the only conrM* open to tlie Conrl is to reject the plaint under 
0. 7, r. 11, cl. (d) (i). 


i Object of notice. — The ohjeot of the notice required by llii-s section is to give 
the .Secretary of State or the pnlilio officer an oppoitnnify of making amends or settling 
the claims, if so ndtised, tfithoiit litigation (m). 

Act purporting; to be done by a public officer in his “official capacity.” — 

Where a suit is proposed to lie. instituted against a publk officer, notice is rcqturcd only 
in those oases wheie the act cotnplained of purports to be done liy tlio offeer in his official 
capacity. If tlio act coinplaiiual of does not purport to lie done by him in his official 
capacity, no notice is ncces'aiy. Tints ttlieru it was found tliat a Police Officer did not 
act in good faitli, but took ad\ antage of liispoeition to comirit illegal and tortious acts 
inalioiou.sly and ithout caU'O. it was held that no notice was reejuired ; the defendant, 
having acted illegally and in bad faith, could not bo said to have acted in his capncily 
11,1 a public officer (ii). Mo stieb dir-tinction obtains in .suits against the Secretary of State 
for India in Council. AVhere a suit is |)ropo.sed to be instituted against the Secretary of 
State, for India in Covneil. notice to liiin under tin's section must bo given in ail eaics, 
whether the act in respeet fif w lii. li the ..i.it i' to be bronulif ])iirpoits to be done by Iiiin 
in his official capacity at not (o). 


Whether notice necessary in a suit for an injunction.— Where a suit is 
liroughl agniii.st .a public officer for an injunction to restrain liim from doing an act 
threatened to bo done by him, no notice is necessary to be given under this section. The 
leason is that tliis section applies whcie a relief is soiiglit in respect of an act done by a 
public officer, and not where relief is souglst in respect of an act not done, but threatened 
to be done (p). It must, iiowcvcr, he noted that the words act purporting to be done 
relate to a public officer, and not to the .Secretary of .State. Tlrcroforc, notice must be 
given to the Secretary of State, cvetr tiiough the suit against him may be orro lor arr in- 
junction (j), utrlcss the cirournstairccs of the ca.se are siieli that if notice Iras to be given 


[1) Baehehit v. Secretary of Btsts (1002) 25 AU. 1S7. 
(»s) Secretary of State v. Peritmal (1001) 24 Jliul. 
279. 

(h) Jlnlmmail v. Pumm Iji! (1904) 21) At . 220 ; 
GameUi Siaiituri v. A'utini (1900) ".li ( 'al . 28. 


(a) Secretary of State v. Jlajliieil (1898) 25 Cal. 
239, 242. 

(p) Geinoeta Siimtary v. Salini (1909) 30 Cal. 28, 39. 
(?) Secretary of State v. Gajanan (1911) 35 Bojn. 
302; Secretary of .State v. KaleJihan (1 912) 
:i7 51.1(1. 113. 
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Ss. and the plaintifi has to wait for two mouths, irreparable injniy may bo done to him in the 
SO, 81. meantime, as where Government threaten that unless the plaintiff removed a stnioture 
alleged to bo on onoroaolimont on Government land, the Government would forthwith 
demolish the structure (r). 

Acts. — Tlio net contemplated by this oeotiou is a lort or wrong inadvertently 
done by a public officer in the discharge of his duties. The only class of cases in which 
it is necessary to give notice to a pnblie officer under this section is where the suit is founded 
on fbrf. No notice is necessary where the suit is founded on contract or any other cam 
of action. The following arc some of the leading oases : — 

(1) Suit founded upon tort. — A sues B, a District Magistrate, for daniagos’' tor 
wrongfu' arrest, alleging that the Magistrate committed him to take ids trial before the 
Court of Sessions, and enlarged him on bail, that subsequently while the plaintiff was ill 
and under medical treatment, the Magistrate, without giving him any notice, cancelled 
the order for bail, and illegally and malitiously caused him to be arrested under a warrant 
issued b}' him. Here the act complained of amounts to a tori purporting to be committed 
by the Magistrate in his official capacity, and notice is thcrcfoic i oce"ar\' hefoie 
institution of the suit : Jogendra v. Price (1897) 24 Cal. 584. 

Where the suit is one founded upon toil, notice must bo given wheliicr tlie relief 
sought is for damages, or meicly for a declarntim that the act complained of is against 
the provisions of law and therefore illegal (s). 

(2) Suit founded upon contract, — A sues B, a public officer, to recover the price 
of certain timber supplied by him to B, No notice is nccessaiy, ior tlie suit is not in 
respect of any tort or w rong done by R, hut is one for damages for breaeh ot a contract . 
Bajmal v. Hunmant (ISflC) 20 Bom. C97. 

(3) Suit founded upon a contract implied in law. — A suit against a pnblie officer for 
the recovery of money paid lo him under protest is one sounding siiLstuntially in loit, 
though in form it is one for money had and I'ccciscd. Notice. Ihcicfoio. of .such a suit 
must bo given before the suit is instituted: Cecil Gray v. The Cnnlnmntnt Committee 
of Poona (1910) 34 Bom. 583. Sec Indian Contract Act, s. 72. ill. (b). 

(4) Suit founded upon other causes of action. — No notice is ncces^arr in a suit pro- 
posed to be instituted against the Official Trustee to determine the rightt of hencficiurics 
to a trust fund in his liands. The reason is that such a suit is not in respect of any urotuj 
or tort committed by the Official Trustee in tlie discharge of his official dutic.s : Shahek- 
radee v. Fcrgvsson (1881) 7 Cal. 499. 

Amendment ot plaint. — No amendment will bo allowed if the effect of the 
amendment will be to convert the suit into another of a different character, e.g., a suit 
based on negligence into one based on nuisance. In such a case a fresh suit must be 
brought after giving fresh notice as required by this section (f). 


81. In a suit instituted against a pub- 
aafpc^roiai apTaraa"'‘‘ lic ofScei' in iGspect of any act purporting 
to be done by him in bis official capacity— 


(r) Seeretany of State v. Oidam Itaeul (1016) 40 
Bom. 392. 

(») Chhaganlal v. The Collector of Rain, (1910) SB 


Bom. 42. 

(0 Mclnernv v. Semtafy of State (1011) 38 Cal. 
797. 
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(a) the defendant shall not be liable to arrest nor his S*. 
property to attaehnreirt otherwise than in eriecu* ®I*M‘ 
tion of a decree, and 

{b) where the Coiu-t is satisfied that the defendant 
cannot absent himself from his duty without 
detriment to the public service, it shall exempt 
him from appearing in person. 

"Otherwife than in iseciit'on of a decree.''~Tlu- ohjeot of clniis«(n)iH 
to exempt a defendant v Lo a public ofti< cr fiom mu-nc aiif-t and lus property hom 
neane attachment. See 0. 27. i, 8. 

S2. (1) Where the decree is against the Secretary of 
Executiouoiikirvi. lor India in Council or agauist a 

puhhc ollicer in respect of any such act 
as aforesaid, a time shall he specified iu the decree within 
which it shall be satisfied ; and, if the decree is not satisfied 
within the lime so speciilcfl, the Court shall report the case 
for the orders of the local Government. 

(2) Execution shall not be issued on any such decree 
unless it remams unsatisfied for the period of three mouths 
computed from the date of such report. 

Suits by Aliens anu by or ag.\inst Foreign and 
Native Euler.s, 

^ 83. (1) Alien enemies residu:^ in British India with the 
. pel mission of the Governor-General in 

Louiicil, anil alien Jriends, may sue m the 
Courts of British India, as if they were subjects of His Majesty. 

(2) No alien enemy residing in British India without such 
permission, or residing in a foreign country, shall sue in any 
of such Courts. 

Explanation . — ^Every person residing in a foreign country, 
the Government of which is at war with the United Kingdom 
of Great Britain and Ireland, and carrying on huaineas in that 
country without a license in that behalf under the hand of one 
of His Majesty’s Secretaries of State or of a Secretary to the 
Government of India, shall, for the purpose of sub-section 
(2), be deemed to be an alien enemy residing in a foreign 
country. 
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Ss. Alien enemy.— As to who are alien cnemioH. see the imdormoiitioiicil i .n- («), 

.83=85. 

84. ( 1 ) A foreign State may sue in any Court of British 

When I'oreigii States ma,y India : Provided that such State has been 
recognized by His Majesty or by the 
Governor -General in Council ; 

Provided, also, that the object of the suit is to enforce ’a 
private right vested in the head of such State or in anv officer 
of such State in his public capacity. 

(2) Every Court shall take judicial notice of the fact that 
a foreign State has or has not been recognized bv Hi.s 3'Injesty 
or by the Governor-General in Council. 


Private right vested in the head of a State,— Tliat K tUo.'u ijgk- 
of a .State that must be enforced throiigli a Court of .luvt/ce us di«ti'!.’'i;''ipd from 
its iiolilic'd rights (a). 


85. (1) Persons specially appointed by order ol the 
Government at the i-cf|ue.st of any Sove- 
I’eign, Mneo or Ruling Chief, whether in 
oKUM-!'"'’”'' Suhordinatc alliance vith the British Go- 
vermnent or otherwise, and whether re- 
siding Avithiu or without Briti.sh India, or at the request of 
any per, son competent, in the opinion of the Government, 
to act on behalf of such Prince or Chief, to prosecute or defencl 
any .suit on his liehalf, shall be deemed to be the rc.' ognized 
agents by whom appearances, act.s and applications under this 
Code may be made or done on behalf of sueb Prince or Chief. 


(2) An appointment under this .section may be made for 
the purpose of a specified suit or of several specified .suits, or 
for the purpose of all such suits as it may from time to time 
be necessary to prosecute or defend on behalf of the Prince 
or Chief. 


(3) A person appointed under this section may authorize 
or appoint persons to make appearancefj and applications and 
do acts in any .such suit or suits as if he were himself a party 
thereto. 

(n) Jiiihoit V. Dfif/oiifeiif ComolUiaUfl (r) \. />»/ .SiW, fj’ IT. 

JM. App. (‘as. 484. .it p. 
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86. (1) Any such Prince or Chief, and any ambassador 
envoy of a foreign State, may, with the 
chiefo. amius adoi, aad coiisent ot the uovemor-General m Council, 
certified by the hignature of a Secretary 
to the Government of India, but not ^\i1hl)ut ,Mich consent, 
be sued in any competent Court. 


(2) Such consent may be given with respect to a specified 
suit or to several specified suits, or with respect to all suits 
of aiiy specified class or classes, and may specify, in the case 
of any suit oi class of suits, the Court in which the Prince, 
Chief, ambassador or envoy may be sued ; ’oot it shall not 
be given unless it appears to the Governmcid. tJiat the Prince, 
Chief, ambassador or envoy - 

(/r) has instituted a snit in the Couit against the person 
desiring to sue him, or 

(t ) by himself or another trades within the local limits 
of the jurisdiction of the Court, or 

(c) is in possession of immoveable property situate 
Vkithin those limits and is to he sued 'vrith reference 
to such property or for money charged thereon. 

(H) No ducli Prince, Chief, ambas-vidor or envoy shall be 
arrested under this Code, and, except with the consent of the 
Governor-General in Council certified as aforesaid, no decree 
shall be executed against the property of any such Prince, 
Chief, ambasf'ador or envoy. 


(4; The Governor-General in Counci] may, by notifi- 
cation in the Gazette of India, authorise a Local Government 
and any Secretary to that Government to exercise, with res- 
pect to any Prince, Chief, ambassador or envoy named in the 
notification, the functions assigned by tiro foregoing sub- 
sections to the Governor- General in Council and a Secretary 
to tho Government of India, respectively.^^ c 


(5) A person may, as a tenant of immoveable property, 
sue, without such consent as is mentioned in this section, a 
Pxince, Chief, ambassador or envoy from whom he holds or 
claims to hold the property. 


S. 86. 
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Ss. 

86 - 88 . 


Consent must be obtained before institution of suit. — This fipction 
provides that a Sovereign Prince or Rnlina Chief may he sued in any competent Court 
with the consent of the Governor-General in Council. Such consent must be o1)tained 
before the institution of the suit ; a consent given .ifter the institution of the mit is not 
a sufficient consent under this section. If the consent is not obtained befoie the 
institution of the suit, the Couit should dismi's the suit, or, perhaps, allou the jiljiutilr 
to withdraw it with liberty to bring a fresh suit under 0. 23, r. 1 (w). 

Waiver of objection to want of consent. — If a ‘■nit is instituted .'"ainst a 
Sovereign Piincc u ithout the consent of the C ovemor-Cencial in Council, and tlic plaini 
is admitted, the ca'^c i-. one not of absence of jinisdiction, but of irngvlar exciche nf 
jtiri'^ehclion. The result is that if the defendant fails to object to the institution of the 
suit in his u j itten statement, and does not object until the suit is ripe for hearing, he 
will he deemed to have waited the objection, and will be precluded from lahiug the 
objection at a later stage of tlie sttil (i). 

87. A Sovereign Prince or Euling Chief 
ciiwsas Sirttorsuit-l'^ suG, and shall be sued, in the name of 

his State : 

Provided that in giving the consent referred to in the 
foregoing section the Grover.nor-Gencral in Council or the Local 
Government, as the case may be, maj direct that any such 
Prince or Chief shall be sued in the name of an agent or in 
any other name. 

[OTERPLEADEl!. 

' 88. Whore two oi more persons claim adveiseiy to one 
another the same debt, sum of money or 
nuyta'in'-titutcd!'’''' othct piopei’ty, inovcable or immoveable, 
from another person who claims no interest 
therein other than for charges or costs, and who is ready to 
pay or deliver it to the rightful claimant, such other person 
may institute a suit of interpleader against all the claimants 
for the purpose of obtaining a decision as to the person to whom 
the payment or delivery shell be made, and of obtaining 
indemnity for himself : 

Piovidcd that where any suit is pending in which the 
rights of all parties can properly be decided, no such suit of 
interpleader shall be instituted. 

What is an interpleader suit. — ^An interpleader suit if, one in which the real 
dispute is between the defendants only, and the defendants interjdead, that is to say, 
plead against each other instead of pleading against the plaintifE as in an ordinary suit. 

(wjChandutulw AuadBin Omar iH}i)7)2X Bom. jurisdiction, ree Mighell t . bultan of Johore 

351, 333-, 'lO. (1803) 1 Q. B. 140. _ 

{x)Ib. As to M hat amounts to a submission to ^ 
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In every interpleader suit there must be .>-0010 debt or anm of money or other property 
in disputc'bctwecn tho defendants only , and the plaintill must be a person tvho claims 
no interest therein other than for charges or costs and who is ready to pay or deliver it 
to such of the detendants as may he deelaicd by the Court to be entitled to it. Tlius 
suppose certain property is claimed by A .ts well as by R, and A is in possession of that 
property, and claims no rntoicsl in the pioporty lirnisoll, and is ready and willing to 
deliver it to such pail\ as may he decLueil by the Court to be the rrghtful on ner of it, 
X as plamtilr may iiistiluto an interpleader suit against A and B as defendants. In 
such a case A' will, a- a rule, he dismissed from the suit at the iiist hearing after hrs 
costs arc proridcd nil, and .1 and Rwtllhc left to intcipleail and to light the 
matter out b^^wiur t'Kmsel\es c\.i.ctly as if oirc ot them was phintift and tho other 
was defoudarit (d. 3o. r. 4). But beloro the plaintiff rs dismissed from the suit, he 
must deposit the property in dispute in Court (0. 35, 1 . -). 

Who claims no interest other than for charges or costs.— A railway 
company which claims no interest in goods in its possession other than a lien on the 
goods for wharfage, demurrage and fi eight, may institute an intertileadcr suit, when 
tho sood are chsimod by two persnns ads cr«cly to each other (y). 

(ii) Boiiiiatj and JJaioUd It'i 1 0 . s. iiiiaowi (1S04) 18Boin.231. 


PART V. 

Special Proceedings 

Arbitration. 


89. (1) Save in so fai as is otherwise provided by the 
Arbitration Indian Arbitration Act, 1899, or by any 

other law for the time beiirg in force, all 
references to arbitration, whether by an order in tt suit or 
otherwise, and all proceedings thereunder, shall be governed 
by the profusions contained in the second Schedule. 

(2) The provisions of the .second Schedule shall not 
affect any arbitration pending at the commencement of this 
Code, but shall apply^ to any arbitration after that date uudei 
any agreement or reference mads before the connnonceniin’.i 
of "this Code. 

Indian Arb'trafo i Act, EX o< 1899 -Application of the Act.- Tliis 
Act CRUve into force on tiie first cUy of .!uly 1S99. It relates to “ arbitration by agree- 
ment without tlio iii(er\cntioii of a Couitof JusUec,” lliat is to say, to private arbi- 
trations onl}-. See. 3 of (he Act provides that sections 623 to 020 of Iho Code of 1SS2 
[now paras. 17, it) and 20 of Sch. 11] shall not apply to any submission or arbitration 
to which the Act applie.s. The question then arises as to what cases docs ihe Act apply V 
Sec. 2 of the Act pro\idcs lliat the Act sliall .apply only in cases where, if the subjeui- 
matter submitted to arl)ilration were the subject of a suit could, whether with leave 
or otherwise, be instituted in a Presidency town.” The terms of the said sec. 2 sliow 
that two conditions must bo present before the provisions of the Ai'bitration Act cun be 
applied to an agreement to refer matters in. dispute to arbitration, namely, (1) that then' 
must bo no anil pending in respect of those matters (c), and (2) that the case must be 
one in respect of which if oitlier party wanted to bring a suit, the suit could be instituted 
in a Presidency Town. In those cases where the Arbitration Act docs not apply, the 
provisions of paras. 17, 19 and 20 of Sch. II will apply. 

Special Cases. 

90. Where any persons agree in writing to state a case 

for the opinion of the Court, then the 
Court shall try and determine the same 
in the manner prescribed. 

''^^See O. 36 below. 

(3) Samjidas v. Uoivse (1007) 35 C&l. 109, 200 ; Perufi v. Cullajntdi (1000) 34 DoDi. 372, 373. 
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Suits relating to Public matters. 

91. (1) In tte case of a public nuisance the Advocate- 
. . General, or two or more persons haviim 

Public nuisances. t,- i.i .. p.i” 

obtained the consent in writing ot the 
Advocate-General, may institute a suit, though no special 
damage has been caused, for a declaration and injunction 
or for such other relief as may be appropriate to the 
cheumstances of the case. 

(2) Nothing in this section shall be deemed to limit 
or otherwise affect any right of suit which may exist 
independently of its provisions. 

This section is now. It creates a light of action whore there was none before. 

Remedies for a public nuisance. — NniMncci- are of two kinds — (1) public 
and (2) private. 

A public nuisance is an act or illegal omission v hich causes any common injury, 
danger or a. noynnee to the public or to the people in general who dwell or occupy pro- 
perty in the vicinity, or which must necessarily cause injury, obstruction, danger or 
annoyance persons ho ma y have occasion to use any public right [Indian Penal Code, 
3.;2 fiS]. 

Where a pierson commits a public nuisance — 

(a) he is liable to criminal piosccution under the Indian I’cnai C'odc:J 

(b) he may bo proceeded against under this section : 

(e) lie is liable to damages in a suit at the instance of a private individual who 
suffers special damage by reason of the nuisance, that is, damage beyond 
what is suffered by liim in enmmon with all oilier prisons affected by the 
nuisance (a). 

These remedies, it is concchcd. aie concurrent. The institution of a criminal 
prosecution does not bar a suit under this section nor docs the institution of a suit under 
this section bar a criminal prosecution, though cases can be conceived where the Advo- 
cate-General may, in the exercise of bis discretion, lefuse his consent under this sectioa 
where a criminal prosecution is pending in respect of the same act or omission. 

his horses and waggons sta 'hng for an nreasonabletime 

(a) This is a public nuisance for uliicli a ciiminnl prosecution may bo instituted 
against A. 

(b) Purtlier, a suit may be instituted against A under the present section by the 
Advocate-General, or by two or more persons with the consent in writing of the Advo- 
cate-General, though no special damage has been caused to those persons, for on order 
requiring A to abate the nuisance, and for an injunction restraining him from continuing 
the nui.sance. 


~ Illustration. — Afkeeps 
( in tho highway. 


(a) Shtman Singh v. Karolam Singh (1900) 31 AM. 414. 
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Ss. (c) If the horses and waggons aie kept standing opposite a man's houso so tha 

91 1 92. the acccis of onstomers is obstructed, the houso is darkened, and the people in it are 
. annoyed by had smells, a suit may bo brought against .4 by the occupiers for damages 
so caused being sufficiently special to entitle them to maintain the aetinn (h). The mers 
tact that a suit has been instituted under this section against .1 by tlio AdYoc,i,tc- 
(lonoial at the relation of the occupiers, or by the occnpicis thoni'thcs as plaintiffs 
vith the consent of tlio AdYooatc-Goneml, will not proelude the occupiers from 
maintaining a pmale action asainit .1 for the special damage caii'cd to them [See •-iib- 
see. (3)]. ^ 

= 92. (1 ) 111 the case of any aileged breach of any express 
or constructive trust created for public 

rnbliccliantic*-. . i -r'l i t • ^ , 

purposes oL a charitable or religious nature, 
or where the direction of the f'ourt is deemed necessary toi 
the administration of any such trust, the Advocate-General, 
or two or more persons having an intciest in the trust and 
having obtained the consent in writing of the Advocate-General, 
may institute a suit, whether contentious or not, in the jirinoi- 
pal Civil Court of original jurisdiction or in any other Court 
empowered in that behalf by the Local Government within 
the local limits of whose jurisdiction the whole or any part of 
the subject-matter of the trust is situate, to obtain a decree— 

{a) removing any trusoce : 

(b) appointing a new tni.‘='tcc ; 

(c) vesting any property in a trustee ; 

(d) directing accounts and inquiries ; 

(c) declaring what proportion of the trust property or 
of the interest therein shall be allocated to any 
particular object of the trust ; 

(/) authorizing the whole oi any part of the trust 
property to be let, sold, mortgaged or exchanged ; 

{(j) setthng a scheme ; ox 

(/?) granting such farther or other relief as the nature 
of the case may require. 

(2) Save as provided by the Keligious Endowments Act, 
] 803, no suit claiming any of the reliefs specified in sub-section 
(1 ) shall be instituted in respect of any such trust as is therein 
referred to except in confoimity with the provisions of that 
sub-section. 

(6) Benjamin v. (lb7i) L. Jl. 9 C. F. 400; Poorolmhi Pal v. Bhoobun Chunder De\j (1874} 21 
W. R. 408. 
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Object of the section.—" The real object of tlio special provisions of this g, 92, 
section seems to us to be clear. Peri>on.>! intciestefl in any trii.‘-t were, if they could all 
join, always competent to maintain a suit against any trustee for his removal for breach 
of trust ; but where the joining of all of tliem was ineonvenient or impracticable, it was 
considered desirable that some of them might sue without joining the others, provided 
they obtained the consent of the Advocate-General or of tlie Cohector of the District : 
and this condition was imposed to prevent an itidafimia iiai/ibcf of reckless and Jtayassiny 
suiUs being brought against trustees by different iscrsons interested in the trust ” (c). 

Who may sue under this section. — A suit under this section may be 
brought — 

(1) by the Advoeatc-Gcncral, and outsjdc tlic Presidency towns, by the Cnllecto.T 
or such officer as the Local Government maj appoint in that behalf [see 
.s. 93], or 

(2) by two or more persons having an interest in tl.c trust and having obtained 
the consent in wiiliiig oi llu- Adrocate-Geneial. The “consent in writing” 
must bo a specific jieiinission ghtn to two ir more persons byname-, a 
po' mission given to one ap])Iicant by name “ and anotlicr ” is not a sufficient 
compliance ttiih tlic terms of this section fd). A suit under this section 
lirought by only one plaintiff with the conseni of tho Advocate-General is 
Ijad .)t its institntiem, and ihe plaint cannot be amendod by the addition of 
a second plaintill, though the Advocate-Gcncral may consent to the 
amendment. No power is given to the Advooato-Gcncral under this section 
to consent to any nii<nnlm<n> of tho plaint ((). 

“ Interest in the trust”.— M'hcn a suit under this section is not instituted 
by the Advocate-Gcncral, it must bo brought bj' at least two persons, and such persons 
must have an iiildtitl in the trust. Tlie intcrc.st in the tiiist need not be direcl. Thus 
persons entitled to woirbip in a teraiilo ]<avo such an intcic.sv in tho trust as to enable 
them to institute a suit with the consent of tlie Advoeatc-Geneial against tho trustees 
of tiic temple (/). I'iinilarly pii.-on-. rediUiiE in a village, wiioso business it was to con- 
duct pilgrims to a shiine and pniiuin the wonslii)) ol the idol on their behalf, were held 
to have a sufficient intmest to entitle tliem to .sue uiidi r this •-(■clion (g). 

Consent of the Advocate-General. — Tlic “ con'-cnl in writing ” required 
by this section is a condition pief ident to the institution of the ‘•nit to which such con- 
sent relates. If, thtiefoie, no valid consent is given bcfoiclhc institution of tho suit, 
the suit must be dismissed, or the plaintiff maybe aliovvod to withdraw the suit with 
liberty to bring a ficsli siiil. The defect cannot bo lectified after the institution of the 
suit (7i). And whcio such consent is given, the suit must be confined to tho matters 
included in tho consent ; it is not competent to the Court to gi.ant reliefs other than 
those included in tho terms of the consent (t) . It follow s from Ihia that where a plaint 
in a suit brought under this section is .imended. e.g., where a new party is added as a 


(c) SajediiT Raja v. Qoiir Mohan Das (1897) 21 
Cal. 418, 42.-1 : liutfrce lias v. ChooHi Tail 
(1906) 33 Cal. 789, 804 ! irCtuz v. jyililva 
a909)32 JM. 131, 133. 

((2) GapalDeiy. Eanno Dei (1004)20 All. 162. 

(a) Varvps llaji Mahamad v. Jaanudtn (1900) 30 
liom. 003. 

(/) Sajedur v. Gout Mohuv (1900) 24 Cal. 418: 
J utjallishoTC v. iMkshmandas (1809) 23 


Jioin. 1,50. 

(If) Maidiluif V. Lakhmtmm (1888) 12 Bom. 247 ; 
Okotalal v. Mamhat (1900) 24 Bom. 60, 
20 I. A. 199. 

(A) Triciimdai v. Khimji (1892) 16 Bom. 620 ; 

Gopal Dei v. Kiinoo Dei (1004) 26 All. 162. 

(i) Saijad Ilimeiit v. CotUOor of Rai 'r(1897) 21 
Bom. 237. 
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defendant and posscswon of the trust property is claimed from him, the Court must 
dismiss the suit (J) 

Clause (c): vesting any property in a trustee. — ^Under this section, 
the Court in sanctioning a scheme may provide for the appointment of additional or 
new trustees though such appointment may not ho in conformity with the original consti- 
tution of the ti-ust or vith the riilchin force in respect to it (/.•). 

Clause (h)! further or other relief , — “The words ‘ granting such further c 
other relief as the nature of the case may rcquiic.’ must he read with what has preceded 
as referring to further relief lowhitli the party may he entitled which arises out of the 
existence oj the iivtl in respect of which the suit has licen brouglit.” Therefore, where 
the only relief claimed in a suit is for a declaration that eel tain properly is wa// property, 
the suit does not conic williin the purview of this section. Such a rnlitf docs nfit com-' 
within tlic woid.s '‘further or other relief” (/). 

When the section applies. — This section does not ajiply. unlo's - 

(1) there is an exprcss or constructive tru.st created for public puiposes of n 
charitable or religious nature. 

(2) there is a lueaeh aUegedof such trust, or the diieetion of tlic Court is decmoc! 
ncoessaiy for the administration of such trust, 

(3) the relief claimed is one or other of the reliefs mentioned in the section {m). 
[boo notes above, “clause (h) : further or other relief ”1. 

Suits to enforce private rights. — Suits brought not to establish a public 
right in icspeot of a publio trust, but to remedy a particular infringement of an individual 
right, arc not within this section (»). Such suits are to be instituted in the ordinary 
manner, and they arc not to be brought under this section. Tlio following arc instances 
of suits of this charaoler : — 

(1) a suit by a person claiming to be a co- trustee of certain dargahs and to he 
entitled to a share with the defendant trustee in the management and profit- 
thereof : Miya Vali UUa v. Sayed Bava (1898) 22 Bom. 49G: 

( 2) a suit by the trustees of a fire temple for the vindication of the right of manage- 
ment which was vested in and actually being exercised by them at the date 
of the obstruction by the defendants: Natroji v. Daslnr Kharsedji (1904) 
28 Bom. 20. 54 ; 

(5) a suit between the individuals, each claiming certain rights as mulatvali over 
wakf property ; Manijan v. Khadcm Hossein (1905) 32 Cal. 273 : 

(4) a suit between two persons as to which of them is the lawful trustee of a 
charity : Budree Das v. Cliooni Lai (1906) 33 Cal. 789, 808 ; Muhanmad v. 
Ahmed (1913) 35 All. 4.59 ; Lfiamat Ali v. Ali Seza (1914) 37 AU. 86 ; Ayahi 
unessa v. Kvlfu (1914) 41 Col. 749 ; Giyana v. Kandusami (1887) 10 Mad. 
375. 

Suits for possession of trust property against trespassers and against 
alienees from trustees. — Suits against strangers to the trust, that is, against 

(j) Abdul Iteliman v. Cassum (1011) 30 Bom. lOb. I (m) Sec Uio judgment of WoodrolTc. J,. in Budree 
(ft) ProvagBasev.2'irunial(i(ia0S)2aMad.31O. JOikt v. CieoniBni (1006)33 Cal. 780. 

(I) JamaLuddin v. Mujtaba Husain (1903) 26 AU. ; (n) See per Bavar, J., in Binsha Pelii v. Jo/insel 3 i 
631,885. ' (1009)38 Born. 510, 520-530. 
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trespassers and against transfeiecs of trust properlj- from trustees for recovery of a S. 92 
possession of trust property from them, are not uitliiii this seutiuu. Suuh suits are to 
be instituted in the ordinary manner, and they ate not to be brought under this 
section (o). The following arc instances of suits of this charattcr : — 

f 1 ) a suit for a declaration that a certain piece of land of which it was alleged 
tha defendants had taken wrongful possession was a public graveyard, and 
for the ejectment of the defendants from the land : Dasmdhay v. Muham- 
mad (1911) 33 All. (ifid. [Here the claim against the defendants is one as 
against trespassers.] 

12 J a suit to set a.sidc an alienation of trust ]iropcrty alleged to have been 
wrongfully made by the trustees, and for the recovery of such property from 
lire hands of the alienee ; GhelnbhatT. Vderinii (1911) 3() Bom. 29. [Here the 
Llcfendanls are translerees Irom trustee.-. J 

(3) a suit by the trustees cf .i Ictrijlc against lire manacer and treasurer of the 
temple for accounts and ior a decree for uhat may I e found duo on taking 
such accounts : Malhtu Xaiasinhn (1912) 37 Born. !).7. 

4) a suit by the worshipper.' of a temple to set aside a perpetual lease granted 
by the Toraple Committee ; Wulataramaua v. Kasiutiranga (1917) 40 Mad. 

212 [h'. 13.] 


Sub'Section (a) : this section is mandatory. — The suits referred to in suh- 
sco. (1) can only be insHMcd in the special Cowls mentioned in this section, and they 
can only be brought either by the i\dt otalc-Goncral, or by two or more persons having air 
interest in the tru.'t and haring obtained the consent irruritingof the Advocate-Goncral. 

“Save as provided by the Religious Endowments Act, 1863 .”— Tire 
Religious Endowmcritn Act applies only to public relrgiou' endowments. It does not 
apply to jn itate religions endowments. 8.7 of the Act 7 )rovidc 3 for the appointment 
of Committees for the management of endow ed proper-tics. S. 14 of the Act provides 
that any person interested in any mosque, temple, or religious establishment may suo 
the trustees or members of a Committee appointed under the Act /or any misfeasance, 
breach of trust, or neglect of duly, committed by them in rc.spcct of the trust vested in 
them, and tiro Court may in such suit direct the specific pirfoimancc of any act by them, 
and may decree damages and costs against them, and may also direct the removal of 
atry of the trustees or any member of a Committee. A suit which docs not charge the 
trustee or member of a Committee with misfeasance, breaclt of trust, or neglect of duty, 
does not lie under that section. S. 18 provides that no sail under the Act shall be instituted 
without the leave of the Court. 


The Act is in force in all Presidencies cacept the Presidency of Bombay where it is 
in force in North Canara onl 3 -. But it docs not apply to Prc.sidcncy towns; so that a 
suit instituted in a Chartered High Court in the exercise of its ordinary original juris- 
diction inherited from tire Supreme Court charging neglect of duty on the part of a temple 
trustee, does not roquii-c the Icar c of the Conrt under s. iS of the Act (p). 


Relators cannot appeal in their own right, — Where a doit instituted 
iindei this section by the Advocate-General at the instance of relators is dismissed, and 


( 0 ) BudreeDas v. C'tooni Zaf (190G) 33 Cal. 7SS, 
805. 

(p) ranch Cowrie Mull v. Chumtoo Lall (1378) 3 


Cal. 563 ; Annasami PiUai v. itama Krishna 
Mttilaliar (1001) 24 Mad. S19. 


I 
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Ss. the Advocate-General docs not think lit to appeal, it is not competent to tlic lelators to 
92, 93. file an appeal on their ow n acconnt against the decree dismissing the suit (j), 'I’lic reason 
is that rclatois aie not parties tu the suit. It is only a ixiily to a suit tliar i- ciiUtled to 
appeal (r). 


93. The powers conferred by sections 91 and 92 on the 
Advocate-General nray, outside the Pre- 
Exerci,c oi' povei* oi sidcncy-towns, be, with the previous sanc- 

Aavocatc-Gciicial outskli .. r -r \ n j • n 

Eresidency-tomis. tion of the Local (jrovei’nment, exercised 

also by the Collector or by such officer 
as the Local Government may appoint in this behalf. 


iq) JaaiIaluimedy,SyeiNtaiiMn{10QS)32'Bonx. AttOTMy-OtmTiil v. Logiiii (ISOl) 2 Cl, B, 

165. 100, 100. 

(7) Attoriuy-Gemral v. WrioM (1841) 3 Bcav. 447 . 



PART VI. 

Supplemental Proceedings. 


94. In order to prevent tlie ends of justice from 
being defeated the Court may, if it is so 
prescribed ; — 


Supplemental proceedings. 


(a) issue a warrant to arrest the defendant and bring 
him before the Court to show cause why he should '' 
not give security f(»r his appearance, and if he failsd^ 
to comply with any order for secirrity commit him 
to the civil prison ; ' 

(&) direct the defendant to furnish security to produc^ 
any property belonging to him and to place tiwi* 
same at the disposal of the Court or order the%' 
attachment of any property ; 


(c) grant a temporary iujmiction and in case of disobedi- 

ence conmiit the person guilty thereof to the civil ‘ 
prison and order that liis proj)erty be attached and 
sold ; 

(d) appoint a receiver of any property and enforce the 

performance of his duties by attaching and selling 
his property ; 


(e) make such other incerlocutory orders as may appear 
to the Court to be just and convenient. 

This section summarizes the general pow cib of the Court in regard to intcrlocutoiy 
proceedings. The details of procedure have been I’elegated to Schedule I. See 0. 38, 
O. 39, and O. 40. 


• 95. (1) Where, in any suit in which an 
ing °a”eltf“atbi^mrat‘^Si aiiest 01 ’ attachment has been effected or a 
temporary injtmction granted under the last 
preceding seciion- 

flC (a) it appears to the Court that such arrest, attachment 
r, ^ or injimction was applied for on insufficient 

grounds, or 
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(6) the suit of the plaintiff fails and it appears to the 
Court that there was no reasonable or probable 
ground for instituting the same, 

the defendant may apply to the Court, and the Court may, upon 
such application, award against the plaintiff by its order such 
amount, not exceeding one thousand rupees, as it deems a 
reasonable compensation to the defendant for the expense or 
injury caused to him : 

Provided that a Court shall not award, under this section, 
an amount exceeding the limits of its pecuniary jurisdiction. 


(2) An order detei mining any such application shall 
bar any suit for compen.'^ation in lespect of such arrest, attach- 
^ ■HI|^ction. 

, 'fhis senion is no bar to a regular suit. — 'ilii' incniclcs a nummai; 

' «^dj- for In injuied defendant, and enable, him to <.ctk comiiensation for the injuiy 
* none to hiM by the plaintiff by merely pie^onting an application to the C'ouit, instead 
lesortina to the expensive maolnnery of a legnkr suit But the remedy under thi'> 
section is optional, and an initired defendant may. if ho so chooses, institute a regular 
•nit against the plaintiff for compensation for iirongful arie&t, attachment or injunction 
If a suit, hoYTover, is brought for compensation, the plaintiff must prove malice in fact 
in addition to the facts loquircd to be proved bj- this section ( ?). 


Amount of compensation. — ^Notc that the amount of compensation undci 
this section cannot exceed Es. 1,000. U bcie a defendant claims a larger amount ol 
compensation, he must institute a regular suit. 


(«) Nart/appay.Oimapathi (1911) 35 MSd. 598. 



PART VII 


Appeals. 

Appeals prom Omginal Decrees, 

96. (1) Save where otherwise expressly provided in 
the body of this Code or by any other law 
decree.”'' foi’ thc time being in force, an appeal 

shall lie from every decree passed by any 
Court exercising original jurisdiction to the Court authorized 
to heal- appeals from the decisions of such Court. 

(2) An appeal may lie from an original decree passed 
eg^j)arte. 

(3) No appeal shall lie from a decree passed by the Cou]t 
witli the consent of parties. 

Right O’? appeal. — it i. no', to to a^sumcil Hint there is a right of appeal in 
every matter w liicii comes under the consideration of a t'ouit ; .such light must he given 
b3' statute, or hy .some authoiity cquhalentto a statute {!). '' Unless aright oi appeal 

is clearly given by statute, it docs not exist, whereas a litigant has independently of 
any statute a right to institute any sail at a civil nature in sonic Court or another” (a). 
No light ot appeal can be given ixceiit hy cr/>rc.'’« words (e) Koto in the present section 
the expicss r\<)id.s ” .in a}ipcal shall lie from every dcciee.” 

Agreement not to appeal. — An agreement whcreliy the parties agree not to 
appeal from a decree is binding upon tlie parties tlicitto. if it is for a lawful consideration 
and is oliicntise valid («'). Rut an agi cement by the next fiirnd of a minor not to appeal 
is not binding on the minor (x). 

Consent-decrees not appealable, — Sub-section (3), in so far as it bars an 
appeal from consent -decrees, gives eflcct to tho principle that a judgment by consent 
nets as an estoppel (y). Rut a conscnt-decrec can be set aside on any ground that would 
invalidate an agreement, such as misrepresentation, fraud, mistake (z). This, however, 
cannot be done by an appeal, but it must be done h}’ a f?csJi suit brought for the 
puriioso (a) In some cases it may bo done by an application for a review (6). But it 
* cannot be set aside by a rule (e). 

(t) JifiiaWif V. tiiibrainamiti (less) ]i .lud. Jil, (ii) .Uiuf .lii v. /iirfirjii«l(lb71)14 H.I. A. 20:). 

SS, HI. A. 100 •, SangoonSotatounB Co. s. (x) ilAa(l»v.Sant/iento>d;(lSB9)22Q. B. D. 677. 

Collector o/ yiengaon (1912) 4o Cal. 21, 27, (n) Ite S. Ainarican Co. (1895)1 Ch. 37. 

391. A. 197. 200. (z) IluddenfieU BaiUdvg Co. v. lAelet (1805) 2 

(tt) Zair Swain Khan v. Khurehed Jan (1000) 28 Cli. 273. 

All. 549,530. in) Miraliv. Itehmoobhoy (1801)10 Boia. 604. 

(«) Saramn v. Secretary of Stale (1800) 20 Bout. (5) Auahootosh v. Tara (1884), 10 Cnl. 012, 613. 

b03. (e) Fatmabai v. Sonbai (1011) 36 Bom. 77, 
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Ss. 

97 = 99 . 


; 97. Where any party aggrieved by a preliminary decree 
passed after the commencement of this Code 

Appcsil from flud.! dccicc -K , i r *i 1 inn 

Where no appeal jroto pre- does not appeal iroiD. such deci’ee, he shall 
jrm^cieene. j, prccluded from disputing its correctness 

in any appeal which may be preferred from the final decree. 

Object of the section. — The object of the section is (o estop imriit", aggricred 
by a prcliuiiiiarv decree, nho do not appeal from such decree vithin the period of limit- 
ation, from aftciuards disputing its concctness in any apijcal ul'ieh r>'ay he jirciciird 
from a Hncl d('( 1 1 c. [See notes to s. 2, els. (2) and (3).] 

A pait\ .^ggll^^ed hj a preliminary dccne irrust appeal from tiro deerve U illntr the 
period oi liuriiatiorr. It is unrcasonahle that he should allow proceeding'- to lie carried 
on to tlrcir final flago arrd largo costs to l.c incurred, and thcrr object to tlir picliirtinary 
dcf lei. in an aj'p' al fintti the final decree. 


• 98. (1) Where an appeal is heard by a Bench of two 
or more Judges, the appeal shall be deci- 
iia!mr^hj" iv-o''‘oi'''mon tied ill acoordaiice ivith the opinion of such 
Judges or of the majority (if any) of such 
Judges. 

'2) JVhere there is no such majority which concurs in 
a judgment varying or reversing the decree appealed from, 
such decree <?hall be confirmed. 

' Provided that where the Bench hearing the appeal is 
L-omposed nf two Judges belonging to a Court consisting of 
more than two Judges, and the Judges composing the Bench 
differ in opinion on a point of lav/, they may state the point 
of law upon which they differ, and the appeal shall then be 
lieard upun that point only by one or more of the other Judges, 
and such pohil shall be decided according to the opinion of 
the majorit}' (if any) of the Judges who have heard the appeal, 
including those who first heard it. 


‘‘Differ in opinion on a point of layv.” — llo reference can bo made under 
.liis ccction il tlio Judges differ on a question of fact. Tlie power to refer can only be 
\oreiscd it tlicic i-. a difference of opinion of Imc (cl). 


99. Xo decree shall be reversed or substantially varied, 
nor shall any case be remanded in appeal 
on account of any misjoinder of parties 
or caimes of action or any error, defect or 
irregularity in any proceedings in the suit, ■ 


Vo ilocrcc to ri'^ei-cd 
>' li\udiUL(I xor k-iroi ui 
negiilarlty oot afEccting 
111 Fits or juriscUctioii. 


(d) Girdliariji v. Rommlalji (1800) If Cal, 3. 
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not affecting the merits of the case or the jurisdiction 
of the Court. 

Scope of the section, — The mere circum.?tancc of there being an error, 
defect or irregularity in any proceeding in a suit is no ground for reversing or varying 
a decree in a.j'pcal. But if it appears that the eiror, defect or irregularity affected the 
merits of the ea^e or the juriwliction of tlio Court, it ttould be a ground for reversing or 
varj’iiig tlie I'cerec. tVhcrc an irrcsularity is one tvj^ch affects the merits of a case or 
the juri'idu fon of a Court, it is wiid to he a flig/en'ui irregularity. Where it does not, 
it is iinuilly >pokcn of as a fwtre incgularity. This section cures a mere irregularit}’, 
error or ileiee I . It doe.s not eurc a maUrial iiregnlarily, error or defect. 

‘‘ Misjoinder of parties or causes of action.” — This expression may be 
amplified, and the rule ce ntained in Ibis part of the section may ho slated as foUotrs : — 

Nu^deeuo 'hall he reversed or substantially varied, nor .'■hall any case be remanded 
in .nnjical, Oil I'ccoiint of — 

(1) mi" joinder of iihiiiilifis (O. 1. 1 . 1) ; 

misjoinder of rleiciKlanls (O. 1, r. 3) ; 

(3) misjuiiidcr of ]ilainlifts and causes of action (0. 2, r. 3) ; 

Ml ml'joii'.dor of def eiid.aii! s and c.’.uscs of action (('. 2. r. :>) ; 

(■')) mi.'joiiidor of causes of action (0. 2, rr. 3, 4 and 5). 

Till' words on account of any misjoinder of parties or causes of action” have 
boon insoilul in the section lo make it clear that such a misjoinder is to bo treated a 
mere iiwguh i it.\ . Xon-joiiulcr of iiarlies stands on the same footing as misjoinder (c). 

Error, defect or irreg;ularity not affecting the merits of the case.— A 
decree u ill not he reversed or suhstanliaUy varied in appeal for admitting a document not 
propeily .-lai’ijieil (J), or for luliuiltiiig a doeunicnt declared invalid where tlic judgment 
is not lia'c d on that (hieiiiiicnt. hut oit other grounds {g), or beeaiiso the Wrong side was 
allotted to hoLTii {!i), or because the suii ttas decided on a Sunday (i), these being irregu- 
laritic' not ,iU'c cling the meiils of the ease or the juiisclietion of the Court. Irregularities 
of this ehi'i.H-tcr arc euied hy the pre.sfnt section. The exclusion of evidence by the 
lower Cuuit i.- .Ill iiTcgularitt tthicli may or lu.ay not affect the merits of the cgso : if it 
does not, ill.' nrcmilanly will he condoned under tin's section {J) fscc Indian Evidenoo 
Act. l.sTJ. '. liiTj. 


Appeals feo-ai Appellate Decrees. 


loo. (1) Save Avliere otlienvise expressly provided in 
the body of this Code or by any other law 
sccoiidapi.e.ii. being in force, an appeal 

shall lie to the High Court from eve^^ decree passed in appeal 
any Court subordinate to a High Court, on any of the 
foUoAving grounds, namely : — 

' a) the decision being contrary to law or to some usage 
having the force of law ; 


0 ) Yakkuuuih v. .l/a9ia^*il*aC(10U0)^J^Ia(i.480. 
h Hetachcnd v. iii>ac)iatu2(1889) 13 Bom. 449, 
(7) ^VomcR Chandcr v. Chuniu CAum(1881) 7 Cal. 
203 ; &ifi\haY v. Ganpat (1874) 11 B. U. G, 
135. 


</f) 2Iukuiidy.BalariXial(l^Bl) 3 All. 824. 

(0 Shecram v. Thakur (1908) 30 All. 130. 

0l DeSotaa t< Pettanji (1884) 8 Bom. 408; 
Surjyamoni v. EaliKatUa (1901) 28 Cal. 37, 
02 . 


Ss. 

99, iOO. 
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S. 100. (6) the decision having failed to determine some mate- 

rial is sne of law or usage having the force of law ; 

(c) a substantkl error or defect in the procedure pro- 
vided by this Code or by any other law for the time 
being in force, which may possibly have produced 
error or defect in the decision of the case upon the 
merits. 


(2) An appeal may lie under this secrion from an appel- 
late decree passed ex 'parle. 

Scope of the section. — TliU welion dmls v.iUi micouJ oi- s'jioti.il .ipjii'iila. A 
second appeal can lie only to the High Court. A Court of first appciil is competent t« 
enter into questions of fact, and decide tvheiher the iiiidings of iacts by t'le loM cr Cou't 
are or are not erroucoiis. But a Court of second airpeal is not competent to entertain 
questions as to the soundnobs of finding of furi Ly the Court below (/.). A second appeal 
can only lie on one or other of the grounds specified in the present section (/). Thu 
limitations to the pou er of the Court imjiuiicd by ss. 100 and 101 in a second appeal ought 
to be attended to. and an aijpcUant oiiglit not to bo allowed to question the finding of 
the first appellate Court uj)ui! a matter of fact {)«). "Xothing can bo clearer than thJ"^ 
declaration in the Ci\ il Procedure Code (hat no second ajipeal will lio except cn the grounds i 
specified in section | lUOJ. .Xo Court in India or elsewhere has power to add to or enlarge i 
those grounds ’ (ii). J 

No second appeal will lie on the ground of an erroneous finding 
of fact. — There is no jurisdiction to entertain a second appeal on tiro ground of an 
erroneous finding of fad, Iioweaee gioss or inexcusable the error may seem to be. No 
doubt, a second appeal does lie where there is a substantial error or defect in I'rocodun) 
[sec. cl. (e)]. But an erroneous lii.diiig of fact i.s a dilfcient thing from an error or defect 
in proccduic. Wlu-ie tlicie io no error or defect in piooeduro, the finding of the first] 
appellate Court upon a question of fact is final,// lUnt Court had brjarc U,cidivci\ 
jirojicr for its (’amirifralian in AVpiioil of Oil ftmlhaj (v). '' 

A second appeal will lie where a fact has been found without any evi° 
dence to support it. — It follows from the werds italicized in the next preceding 
]jaiagrapli that a second aj/pcal will lie where there is a finding wiOiOut any evidence to 
support it, or if the finding is Lased on irrelevant matters, or on a misconcijilicn of what 
the evidence is. All these arc cases of swbslanlial error or defect in procedure, and a second 
appeal will therefore lie under cl. (c) of the section Q>). 

A second appeal will He to impeach legal conclusions drawn from find- 
ings of fact. — Though a second appeal docs not lie upon a finding of fact, yet if a legal 
/ onclusion is drawn from the finding, a second apjjcal will lie under cl. (a) of the seotion 


(/•) iW/n (lopal V. tihaiiuthutiin tlsaj) 20 Cal. OS , 
101. -t. 2SS. 

d) Luchman v. Puna (ISSO) IG Cal. 753, XC I. .1 . 
125. 

p/r) Perlaii Chundtr v, Molteiulranath (ISOOj 17 CaJ. 
291, 10 1. A. 22J. 

(») Darga Ctunvdhrani v. Jemltlr Singh (1891) 18 
Cal. 23, 30, 17 1. A. 122. 

(o) Durga ChowShTUni v. Jeualdr Singh (1801) 16 
Cal. 23, 17 1. A. 122 ; Jtaiii Gapal v. Sham- 
shhalon (1803) 20 Cal. 03,10 1. .A. 228 ; Pu.t 


Karim r. Maula Baksh (1891) IS Cal. 448, 
18 1. A. 07 ; liamratan v. Sandu (1802) 10 
Cal. 240, 10 1. A. 1 ; Lukhi aarain v, Jodu 
yath (1894) 21 Cal. 505, 21 I. A. 39. Bail 
India By. Co. v. Changai (19151 42 Cal. 888. 
ip) Ananganiangari v. Tripura Sunaari (1887) 14 
Cal. 740, 747, 14 I. A. 101 ; Uemanta v. 
Brojeiidro (l800) 17 Cal. 875, 17 1. A. 05; 
Skivat/ttsaia v. sangappa (1006) 20 Eoni. 
1, 31,1. .4.154. 
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*jn the giound that the legal ceiieliisicii was criO]lL'uu^.. Uliiis where a suit involved a 
question of adverse fosscssion, aud it was held hy the lower Courts that the proper legal 
conclusion to he drawn from the h'lidiugs of fact in the case was that the defendant was 
in adverse possession, the Piivy Coiiiitil held lliat the coriectucss of this conclusion was 
a question open to second appeal, and that the High Cmut was not precluded from decid- 
ing to the conliary (tj). '' 

Second appeal where the decision is contrary to law.— A second up^ieal 
will lie where the decision is contrary to ••lew."’ The term “iaw" in cl. (a) is not limited 
in its moaning to statute law ; it means general law (r). 

When the question is one ( f <;/’ «(/<<(/, the question is one of law, aud a 

second appeal will lie (.'). But wliiic a .suit involves a question ofisdoption, and docu- 
ments arc produced as (i idaii < <,f the fact of adoption, the que stion as to the effect to 
be given to tlic dociiiiiints, tlial is. whether tlic eleicumcut.s do or do not support the 
alleged adojjlion. i.s a ejiu slii ii < I lad. ai el no sceci d appeal A\i]I lie (/). Though a person 
may not have been eliih a| | < inle d < .m eine.i. he n aj iinete'r hin self Jtsponsibloas execu- 
tor if lie inteinieelelle.s wiili liie (.'late if the tlexe aseel. Alisiipplicntion of law on this 
point is a good ground feir a seci ml ap|.ial (le). 

Usag:e having: the force of law.— These.' woitl.s mean "a local or lamiJy usage 
as distinguished Irom Die geneial law " (r). 

Substantial error or defect in procedure. — WJiore secondary evidence 
was admitted in cejiitiin i ntie ii 1 1 D.e ] lovisiens ef Die Evielir.ce Act, s. tiO, it was held 
that Die case eaiue within el. (e), and Diata second appeal would lie (tc). On the same 
ground it wa.s liiltl tl.al a -ui i il !.| | lal wtuki lie wliejo an unicgistcrcd doounicnt was 
admitted in evidence (.r). t-iniilaily wl.cje the lower apjellate Court proceeded to 
dotorniiue the appeal wiDiuiil waiDig li.r the nluiii uf a eomniission issued hy that 
Court, a secontl appeal was allowed (g). 

Where Die Court of Just a) j nil el.s| i .'i.s i lii suit upi u a ease not raised hy theprarties 
o)' warrantcel I y llie i vidi iii i . tlie i use is ci e cf suL.'ianliaJ t ue.r or defect of procedure, 
.and a second ap]ieul will lie dniiltiig lu dicitii' a mateiial issue (le), omitting to 
iwamine wilMsi-es tendered (t), leiusing toiccche dociinientary evidence which ought 
to have been aeeejited (e), allowing Die pIiiiiiDfr in Die lower apjiellato Court to change 
the nature of ids suit (d). liave all leeii lieUI to be good groiiiitls for a .special appeal. 

Pleas which may be taken for the first time in special appeal. — An appiel- 
lunt will not he allowed to .'Ct up iur Die tii.'l lime in sicond iijipral a pica not taken by 
him in tho lower Court. But if the oiijcction is one whicli goes to the very root of the 
ease, it may ho allow cd to he taken lor the lirst time in second appeal (e). Thus, subject 
to the provisions of s. 21 aho^ c, an ohjecticn to jurisdiction may ho taken for tho first 
time in special appeal, if it is patent on tho face of tlic record ( /). Similarly, tho plea 

(ff) Xflc/inirswflr v. .l/flaoirar (1802) 1!) Cal. 10 I. A. 125. 

I. A. 48; Rmnaotnlv. .V/ia«isWin((/« (1S03) (x) JSammv.KiMajm{ia7H)21Botn.ilia-,It(umjjii 

20 Cal. 0;>, 08,10 I. A. 228. v. Umaiuin (1883) 7 BOln. 123. 

(r) Ram Govul v. fthamsl-hutoH (ISOS) 2u Cal. 0.1, I (i/) .l/(n/*oi'in!(/iv./fi(«/iiA'f)W/i(1804)l«A11.342. 

' iz) UMaabawsa v. .Snayioat (1005) 29 Boni. 1, SL 
[. A. 154. 

(a) Ranikof v. CRhimrftm (1802) 10 IJoni. 545. 

(5) MomUtl V, Ehiroda (1893) 20 Cal . 740 . 

(c) TalfmrSin'jh v. Magmn Dot (1008) 12 0. W 
N.312. 

(d) Terietput v. Satlersan Daa (1878) 4 Cal, 45. 

' (a) Kappa v. Dorasami (1883) 0 Alad. 76. 

ill i. -‘V. -.lio. (/) Tiapad v. Nam (1880) 13 Boin. 424 ; Vaiaya- 

(w) J.acliimiii ulmjh \ . /'".m (18'!l) 1 1 ) c.i 1 . 753. 1 li dam v. ArunarJialn (1800) 13 Mad . 273. 


'JU, I . aL. >.o. ; 

(y) Fatefi Ghmid v. Kishan Kiniicaf (11)12) ’51 -MJ. I 
501), 550 I. A. 2 17. 

(0 Lachman Lal v. Kanhaya Lal (1895) 22 Cal. 

600.22 LA. 51. 

(k) Maniram Seth v. Seth Ilujxhand {t-'MiS) Cal. 

1047.22 I. A. 105. 

(y) Rata Gopal v. Shvitiskhal 0 i\, (1802) 2(J Cul. 02, 


. iUtf. 
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Ss. o{ res judicata may be taken for the first time in second appeal, provided it can bo decided 
100-104. upon the record before the Court (j). So also the plea of want of notice in an ejectment 
suit (Ji). See notes to s. 21 above. 


Second appeal on no other 
ground'. 


101. No second appeal shall lie except on 
the grounds mentioned in section 100. 


102. No second appeal shall lie in any suit of the nature 
cognizable by Courts of Small Causes, 
oertSinbS’ when the amount or value of the subject- 

matter of the original suit does not exceed 
five hundred rupees. 

Suits of the nature cognizable by Courts oi Small Causes. — ^lyimthci a 
suit is or is not of the nainic cctiuhobk byai ouii of S'mrll f iiusc! is to be detorminod by a 
reference to tbe provi'isnt ol the Act rclat)n}r to Ibormcnd f'omls ol Small Caii’-C', being 
Act 9 of 1887. If asuitisoftlieiuUuictognii'ablcbyaSniallC'nuscC'oiul. and tlic \aluc 
of the subject-maltcr of the buit doi a not exceed E'.. 500. no H-cond a])poal will he. 


103. In any second appeal, the High Court may, if the 
evidence on the record is sufficient, deter- 
mine any issue of fact necessary for the 
disposal of the appeal hut nob detei-mined 
by the lower appellate Comt. 


Power ot High Court to 
detenalno lisueh ol fact. 


Scope of the section. — ^This section empowers the High f'onrt in 
appeal to determine issues of fact in the circumstances simcified in tho section. 


•.coond 


Appeals peom Orders. 

104. (1) An appeal shall lie from the following orders, 
and save as otherwise expressly providetl 
order' iromviudiapp...! in the body of tliis Cods OI by any law loi 
the time being in force, from no other 
orders : — 


(a) an order superseding an arbitration where the 
award has not been completed within the period 
allowed by the Court ; 

'b) an order on an award stated in the form of a special 
case; 

c) an order modifying or correcting an award ; 

d) an order__filing or refusing to file an agreement to 
refer to' arbitration ; 

stj) Kcmahai Zal v. Suroj Kmuar (1809) 21 All. (A) i)oi2Auv. 3/aJAffprao(1803)18Bom.llO. 

4i6 . 
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(e) an order staying or refusing to stay a suit where 
there is an agreement to refer to arbitration ; 

(/) an order filing or refusing to file an award in an 
arbitration ndthout the intervention of the Court ; 

(g) an order under section 95 ; 

(7t) an order under any of the provisions of this Code 
imposing a fine or directing the arrest or detention 
in the civil prison of any person except where 
such arrest oi‘ detention is in execution of a decree ; 

(?) any order made under rules from which an appeal 
. is expressly allowed by rules. 

^ "'(a) No app eal shall lie fD| 2 n_a,Tiy order passed in app eal 
under this sectio n. 

Appealable orders. — Tins ieciion .nnd 0. 43, r. 1, contain a full list of appealable 
orders. As to cl. (i), see 0. 43, 1 . 1. 

Sub-S. (2). — A second ap] c.il m.nj lie from a dccuc (■>. 100), but not from an 
order. 


105 . (1) Save as otheiuise expressly provided, no 

other onici appeal shall lie from any order made by 

et on Cl- ^ Coui't ill the exercise of its original or 

appellate jurisdiction ; but vhere a decree is appealed from, 

' any error, defect or irregulaiity in any order, affecting the 
decision of the case, may be set forth as a ground of objec- 
tion in the memorandum of aiipeal. 

(2) Nutvithstauding anytlnng contained in sub-section 
(1), where any party aggrieved by an order of remand made 
after the commencement of thi.s code from which an appeal 
hes does not appeal therefrom, he shall thereafter be preclu- 
ded from disputing its correctness. 

9 Scope of the section. — ^An mtcilocutoiy oidci made in a suit ie either 

' appealable (s. 104) or not appealable, lliia tcciion appbea both to oppealable and 
non-appealablc ordeia. U lieic an intcikculojj order is appealable, the party againat 
>r}ioin the order is made j& not bound to piefei an a]ipcul against it, but he may make 
the irregularity in the oidci a giouiid of objittion in tl c apjcal picfciicd from the decree 
in the suit in which the order vt as made. In other nords, s. 105 allows an appealable 
^ order which has not been appealed fiom to be made the subject of appeal in an appeal 

V against the final decree. There is no law prcrailing in India which renders it imperative 

upon a party to appeal from eveij intcilocutoiy order by which he may conceive himself 
aggrieved, under the penalty, if he does not do so, of forfeiting for ever the benefit of the 


Ss. 

104 , 105 . 
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Ss. ooiibideration of the apjipHate Comt. Nothing would be more detiimcutal to tl,i> 
' 05 ” 1 07 . expeditious administration of justice than the establishment of a rule which u ould impow 

upon a party the necessity of appealing, whcrely on the one hand he might he lurasscu 
with endless expense and delay, and on the othci inflict ujen Lis opponent similar cala- 
mities. It was so obseiTcd ly thtii' lojd.shij)s oi the lut} f ouiicil in ^olcshin Si„ql 
V. Bengal Govammcnl {i) mnd suhsequent cases (j), and it is this ] linciple that undcilic" 
the present section. The present section makes it quite clear that an order appealable 
under s. 104 may be questioned undei s. 115 in an nj'iinl from the diaee in the s\ni, 
although no appeal fiom tlie otdcf has I ctn pieleiicd under s. 101. The only c'sccption 
to this is as legaids an oirfti a/ iftmnd made under C. 41, r. 23 [see sub-sec, 2J, 

Even where the irrtcilocutory uidei is one ])om u'liicli no opjiLallies, '.indei 101. 
an c-rror, defect or iiiepularitj in that order n aj be =et lejtli as a ground erf objectioii 
in tho memorandum of appeal, where an aj'pe al i- prderied from (he decree in the sun 
nr which the order was made. 

Error, defeat or irregularity. — ^Tho error, ilefecl or irregaUrity iclcned to 
in this section must he an eiior. defeet i-r irieciilaTilr in Inn or pioc£<liiir, md mr| m 
matters of fact {!:). 

106. Where an appeal from any order i.s allowed, it .sludl 
lie to the Court to which an appeal would 
appX, decree in the suit in whicli 

such order was made, or where such ordei 
is made by a Court (not being a High Court) in th(' exerois" 
of appellate jurisdiction, then to the High Court. 

(General Provisions relating to Appeals. 

• 107. (1) Subject to such conditions and limitation^ a- 
.■o«ee- <„ Appeiiaie oiav be prescribed, an Appellnto Poni't 
' shall have power- - 

(а) to detenniire a case finally ; 

(б) to remand a case ; 

(c) to frame issues and refer them lor trial ; 

(d) to take additional evidence or to require such 

evidence to be taken. . 

(2) Subject as aforesaid, the Appellate Court shall have 
the same powers and shall perform as nearly as may he the 
same duties as are coirferred and imposed by this Code on 
Courts of original jurisdiction in respect of suits instituted 
therein. 

See 0. 41, it. 23, 24, 2.5, 27 and 28. 

(t) (1830) 7 M. 1. A. 283. i l..i.il'i;Sli<ika3Iiil-hmZallv.SrieSiitii« 

(j) V. Ameerooniitsa Segu/a (1865) 10 J. (IStiS) 12 M. 1. A, 157. 

A. il40 : V. (1^65) lo >r * (/) (1890) 12 All. 200. 



APJ'EALS TO THE KINO IN COUNCIL. 


117 


108. The proinsions of tMs part relating to appeals from Ss. 
prooca«romarp(.ii«iiom Original dccrecs shall, so far as may be, I*®. 

appellatedeMeesaiiUoiilc--. apply to appCals 

(а) from ajipcllate decrees, and 

(б) from orders made under this Code or under any 

special or local laiv in which a different procedure 
is not provided. 

Appeals to the King in Council. 

109. Subject to such jitlc'' as may, from time to time, 

be made by His Majesty in Council regard- 
ing appeals from the Courts of British 
India, and to the provisions hereinafter 
contained, an a])peal shall lie to His Majesty in Council — 

(а) from any decree or final order passed on appeal 
by a High Court or by any other Court of final 
aijpellate jurisdiefion : 

(б) from any decree or final order passed by a High 
Court ill the exercise of original civil jurisdiction ; 
and 

(c) from any deci ec or order, when the case, as herein- 
after provided, is certified to be a fit one for 
appeal to His Majesty in Council. 

Final order.— An .\|)|u'.il to llm Council under els. (a) and (b) lies not 

only from a final (hoa. but nl^o Ucni .i IdiuI tidci. Ajiiuil order uilliin the meaning 
of clauses (a) and (b; oi the eccljun ]■- ,ni < idti which JtnuUy decides any matter which is 
directly at issue in Ibt case in Ksiccl l<i the liphls of the parties. Thusnn orderrefusing 
the appointment of a rctcirci in a .surl K not a final order, for such an order does not 
determine the riglits oi tl’c j nrlrcs with icg.ird to anj oJ the mallets in controversy in 
the suit, and, ihercfoic, no appeal tics front such an order to the Privy Council (i). But 
where an order directing tiro laking ol accounts, which the defendant contends ought 
not to be taken at alt, decides in effect that if the result should be found to bo against the 
defendant, he is liable to pay the amount, the order is final within the meaning of this 
section (m). Similarly, an order under rules SH) and 92 of Order 21 setting aside or con- 
firming a sale is appealable to llis hlnjcsly in Council. Such an order is clearly one which 
deals finally with the rights oi parties, arid there is no ica‘-on why it should be excluded 
from the pri-vilege of an aijpenl ; sub-sce. (2) of s. 104, which provides that no second 
appeal shall lie in lire case oi such an order [0. 43. cl. (])], cannot restrict the provision 
of the present section W'hicli allow's an appeal to the King in Council from final orders (n). 

«) Ciimd{Z>ii(tv.Pae2»mnumt(1895)22CiiI.028. I (a) Krishm Penhad v. MctichaniUlBlS) iO Cal. 

(m) Btthimbboy v. Turner (1801) 16 Bom. 156. lb i 036, 647-048, 40 I. A 140,148, 140. 

7 A.fl. 
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Ss. An order of roinaiid in not ordinarily capaLlo of being the eubjcct of an .ippeai to if 
1 09, 1 10. Majesty in Council, being interlocntory and nol being final within the mcaninr; of Hi]- 
section, but it would be a final order and thciffore capable of appeal if it has tl-c effci ‘ 
of deciding finallj’ the cardinal point in the suit (o). 

Any other Court of final appellate jurisdiction.— An apiJt-ai nmy lie to 

the Privy Council from a final order of a District ,Titdgc passed in ajjpeal under s. ltd 
[Code of 1882, s. 588]. The order being one passed in apj'ral hj- the Distiict Cotnt. 
no appeal lies to the High Conit from such order [s. 101, bub-s. (2)]. and the Oistrii t 
Court is to that extent a Court of final appellate jurisdietion (p). 

Prerogative of the Crown. — ^TheCode does not limit ihc ptciogatite of the 
Crown to admit an appeal. Hence special loa^o maj' be giantcd to appeal vhcro lea^e 
has been refused by the Higli Court (5). But no special leave uill as a lule he graiiltd, 
unless there is some substantial cineslion of law of general inteiest involved (A. .Sec 
112, cl. (a). 

Certificate as to fitness. — Where a ease is certified to be iit 0110 lor appeal 
to His Majesty in Council fO. 4.>. it. 3 and 6], it is not ncccssarj- that the order should bo 
a final one. Nor is it ncerssai j that the value of (lie .siibjeot-inatter of tho suit .should be 
Rs. 10,000 or upwards [s. 110] (a). Tho only condition necessaiy is Ih.at Ihc case should 
be a fit one for appeal to tho Privy Council. Thus where an application v.i-> made hy 
a Company for a eertifioalo to appeal to the Privy Council on the ground Hint the financial 
and commercial position of the Comjiany mighi bo seiiniisly afl'cetod by the (piestions 
at issue, and that those questions were of importance to Indian Companii s generally, 
the High Court of Bombay gramod the icquisile ceitiiicato. Tho ordci pought to bo 
appealed from in that capo was an order dismissing a petition piescntcd by tlie Company 
for a confirmation of a special resolution altering the memorandum of association of the 
Company (/). Similarly when a case imohed a sulisiantial question of law, and the 
point in dispute, though not nioasnrablo by money, vas of considerable impoilance, 
namely, tho extent of tho control acquhed by one who had built a fire-temple for Parsi- 
at Udwada, tho High Court of Bombay' granted leave to appeal to the Privy Council («). 
In fact what is contemplated iu el. (c) is a class of cases in uhich tlicie may be 
involved questions of public importance, or whicli may be ini))orlant juecedents govein- 
ing numerous other oases, or in which w'hilc the light in dispute is not exactly inen'^iirable 
in money, it is of great public or private iinpcirlance ( 1). 

110. In each of the cases montioiicd in clan.scs, (a) and (b) 
of section 109, the amount or value of the 
value of subject-matter, subject-mattei of the suit in the Court 
of first instance mast be ten thousand 
rupees or upwards, and the amount or value of the subject - 


(o) Radha KUhan v. Collector ofJaunpur (1901) 23 
AJl. 220, 28 I. A. 28; Muzhar Jloemn v. 
Boiha (1895) 17 All. 112, 22 1. A. 1 ; Amfida. 
Gopal V. Naffor Chanrlra (1908) 35 Cal. 018; 
Nuri Miah v. Qanoec Sugar Workt (1916) 
38 All. 150 [F. B.]; VOTtkatarajiga y. 
Nofosiii^ (1013) 38 500. 

(})) Saad^and v. Phul Kuar (1808) 20 All. 412, 
25 I. A. 146. 

(O) Rahimbhoy y. Turner (1891)15 Bom. 155,18 
I. A. 6. 


(/) CAont? Prffffrtrf (1902) 24 All. 174, 

29 I, A. 40 ; Soflagopa v. Krisfmamoorthif 
Rao U007) 30 Mad. 185, at p. 188, 34 I. 

1)3, at p. 09. 

(«) Rdhmt^hoif v. Turner (1890) 14 Bom. 420. . 

(t) Bombay BurmoA Trading Corporation y. Boral^t 
(1903) 27 Bom. 415. 

(tt) Navroji v. Sharsedji (1904) 6 Bom. L. It. 28i', 
on appeal £rom(1004)28Bom. 20. 

(w) Hirjibhai v. Jameetji (1913) Bora. L. H . 
1021. at p. 1033. 
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matter in clisinite on appeal to His Majesty in Council must be S. HO. 
the same sum or upwards. 

or the decree or final order must involve, directly or 
indirectly, some claim or question to or respecting property 
of like amount or A’alne. 

and where the decree or final order appealed from affirms 
the decision of the Court immediately below the Court passing 
such decree or final order, the appeal must involve some 
substantial question of law. 

Read Autli lliik ‘filitn 0. I.'i, ii. 4 .nul 


Value of the subject =-matter of the suit in the Court of first instance. — 
This means tlic cdliiijr oi' ni.iikct t ahu' iinl not Iho vahic as rlcduccil from the amount 
of the stamp upon flic plaint. J1 aiipo it in a suit for poasppsion of iminovcablo property 
the value of the proppitr as laid in (hepl.iint i.s under Rs. 10.000 for the puiiioso of court 
fees, it is open to tlu' l lainlitl In ‘■1 css, v.l oi a) phirf! ftr a ccitifiratc for leave to appeal 
to the Privy rouiuil, that (ho inaikol value of the propcity was Rb. 10,000 or 
upwards {w). 


Amount or value of subject>matter of suit and of subject-matter in 
dispute on appeal to the Privy Council. — Not only the amount or value 
of the subject-nialte'' in dinputc on appe.rl to the King in Council, but the amount or 
value of the aubjccl-iuattci' cf (lie .suit in the Court of fii't instance, must he Rs. 10,000 
or upwards. The v\ oid “and’’ in the liral el.n^^e of the eection cannot bo read as “or” (a). 
It is obvious that thouah (ho amount of the subject -matter in dispute on appeal 
to the King in Conueil may 1 c I’s. lO.Ct’O tn upwards, the amount of (lie Bubjcct-matter 
of the suit in the Com I of fiis-t ii .stance in.iy I e less than E.-". 10,0110. The words “amount 
or value of the kubirit-ninttci in di-pule on appeal to His ll.ijc'ty in Council" mean 
the amount or value at the dale oi (lie ] il'lion tor leave to a))]’eal to His Jlajcsty in 
Council, The vv oi ds " an ouni o) v ah e « 1 the Milijcct-n atlei of tiie suit in the Court 
of first instance " li.ive eiven li-o to kfn e difficulty in cases vvheie the decree awards 
interest or me.suc piolit«. The ciiie.ktion lli.rt arises in .'uch c.a.kes is whollior in calculating 
the appealable value of Rs. 10,000. v\e .iie to add iiiteic.st or rnesne profits up to (1) 
the date of the in.stiluli<in of the suit, or (2) the dale ol the deciie, or (3) the date of the 
petition for leave to appeal to the Privy Cnvmcil. lu Molt Chnnd v. Ganga Prasad (y), 
the Court of first instance pa.sscd a decree (or the plaintiff tor irriucipal and inteieat up 
to the date of the decree amounting to Rk. 9,49(1, with firrthcrmtcr-cst at As. 8 percent, 
up to the date of r ealization. From tlii.s cleeree the defendant ap])calcd to the High Court, 
and that Court reversed the decree arrd rlisror^ed the suit with costs. The plrrantiff 
then applied for leave to appeal to the Privy’ Council, but the High Court refused tire 
appUcation on the grorrnd that flic claim .arrd decree in the original Court wore for less 
than Rs. 10,000. The plaintiff then a]>irlicd to the King in Council for apeoiol leave to 
appeal, but the application was refused. In (ire course of (ho judgiiient their Lordships 
of the Privy Council said : “ In the pi’esent ease the amount or value of the subject- 
matter of the suit in the Court of first instance, cornlraing that in lU maimer mos 


(to) Meikan LaU v. Sebee Doss (1860) 7 M. L A. 428 ; 
Dekraj Bog v. Kaiihya Singh (1«4) 1 1. A. 
817 ; Gourmony v-. Abdol 0 800 ) 8 It. I, 4. 


(*) ilfoti Qhani v. gtmga Prasad (1002) 24 AH. 174 
201. A. 40. 

(V) (1902) 24 .41). 1 74. 29 T. \ . 10 . 
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1 I 0 favoitrabU to the proposed ajtpelUmt, was nt the outsidi the amount for Jiieh he recovered 
his decree which was below Rs. 10,000, nmoiintinp in round mimbers, I tliii.k, 1o about 
Rb. 0,.500.” It is conceived th.it the words “ construin!; that in tlie manner most 
favourable to the proposed .ipjiollant " mean “ even by including interest subsequent 
to the suit and up to the dcerce.’’ It is not clear from the judgment of their Lordships 
whether interest subsequent to the date of the suit can he added to the principal in cal- 
culating the appealable valno of R.s. 10.000. But this decision is certainly an authority 
for the proposition that inteiest subsequent to llic decree cannot I)c added in calculating 
the specified amount of Rs. 10.000 (o). In a recent case the High Court of Madras held 
that in calculating the appealable value of Rs. 10,000, mesne profits mtlynp to the dote oj 
the ifixtiMion of the evil can be added to the v.ilue of the property of wliieh (he pos.se.s.sion 
is claimed (ft). This decision )iroceeded on the assumption that what the T’ii\ y Council 
held in the above case was th.at interest only up to the dale of the suit can bo added 
to the principal. It is well established that the costs of suit cannot he added to the 
principal in calculating the appealable value of Rs. 10.000 (6). 

A mortgages his property to/f. 0 claims that a ]]Ortion of the projieily ol the value 
of about Rs. (1,000 belongs to him. and did not belong io A. B (hen sues A on the 
mortgage, the mortgage-debt being Es. 38.000. and joins C as a p.irty to the suit. A 
decree is passed for .<1 on the mortgace. if s claim is allowed in fact by the Court of 
first instance, but it is disallowed altogether by the Hish Court. Is C entitled Up 
appeal to the King in Couneil ? Ko. because though the amount of tlie decree passcrl 
in favour of ri exceeds Rs. 10.000. the value of fs claim is loss than Rs, 10.000 (r). 
Note that (7 ought not to have been joined as a party to the suit nt all. 

It must bo noted llial tlie point of time to be considered as to tlie vuliio ol the 
property under this section is not the date ot the institution of the suit, hut tiie dale 
of the decree from wliich the apjreal to the Priiy Coimeil is to he made (d). 

Or the decree must involve, directly or indirectly, some claim or 
question to property of the value of Rs. io,ooo or upwards. — It must 
be noted that the expression used in tiro second paragraph of tliis sect ion i.s ‘‘ propoity," 
while that used in the first jmiagtaidt is “ suhject-niatler of tlie strit.” and “sirbjcei- 
matter in di.sputc on appeal to His Majesty in Coirnctl." Where the vahic of the pro- 
perty in suit was below Rs. 10,000, but (Ire eflecl of a deed of gift, with regard to the 
construction of which there was a dispute, would goicrn the ownership of irropcity. 
worth five lakhs, a ocrtifie.ato of appeal was granted (c). .'similarly, whore the value of 
the Bubjoot-raatter in dispute on a)iiien1 to His M.ajcsty iit Council was below Rr;. 10,000, 
but the proposed appeal to His Majesty in Council involved a decision as to the validity 
of an aw'ard wliloh dealt with property wortli over Rs. 10,000, a certificate of appeal 
was granted (/). 

A sues B for partition of propierty ot a value exceeding Rs. 10,000. The share 
olaimed by .d is of a value less than Rs. 10,000. Can it he said in such a case that tbc 
decree involves some claim or question to property of a valno oxcceditrg Es. 10,000. 
Yes, accordingto tire Calcutta High Court (gr) ; no, according to the Bombay High Court, 


(r) Tlic (lueision In LabjMsti v, mmoftar (lOUO) :j:r 
Cal. 1286, b, II) is submitted, crroueDirs. 
Scr Nand Kishore v. Ram Gutam (1012) 39 
Cal. 1037, 1040. 

(a) Subramtinia v. Salnmmal (1010) 39 llad. 84.3. 

(b) Loorga Loss v. Ramantnith Chowdrn (1800) 8 

M. I. A. 202. 

(f) Railhtt K’lnmrv, Reoti Singh (1910) 33 .)l|, 
488,411. A. 1S7. 


(fl) Suruntltanttlh v. Leyrl'n Nath (1917) 41 Cal 

119. 

(«) Aliman v. llasiba (1896) 1 Cal. W. W 
Ixxxxlli. 

(f) Sri Kishan v. Kashmin (1013) 33 All. 445. 
Sec also Khmja Utthammad, In tlie matter 
ol (1890) 18 All. 190. 

tg) Lata Lhitgmtr, Rat Prishiipati (1900) 10 f. 
W’.V..'p0I. 
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uiiJes.s tLcic tjc o'hei propprtj- oulsidc the Riib]pct-ma<t«i in dispute which oan be affected 
by the dpcision (ft) 

Affirms the decision ol the Court immediately below.— It is not enough 
where the decree apj rjkd ircni nffimis the decision of the Couit immediately below the 
Court passing snch decicc. tlial the .i))] cal iiiTolvts some substantial question of law; 
it is further necessary that llic ainoiiiit of the subjcct-mattci of the suit and of the subject- 
matter in dispute on appeal must he It® 10,000 oi upnaids, oi that the decree must 
inrolve some claim to piti eiij of like niuoiiut. The existence of a question of law of 
itself does not gixea riplil of .ipieal in the ordinary course of procedure under this 
section (i). Thu is clear trom the woid ‘‘ and ” u itb which the last paragraph of this 
section begins 

The appeal must involve some substantial question oi law. — ^No appeal 
lies to the Pnvy Council fiom ai ,i] jilhti deem, whin tl cic aie concunent findmgs 
of the Appellate Couit and ot llic (oiiit below iijoii qiic'-ticii-. of fact, and when upon 
such findings no Ruhstantidl quc-tmiof law aii-isf/). To giant leave to appeal on 
the ground that “ tlicic scons to ) < .1 joint of law which howcxci has not been aigued 
here,” iR not r eoniplmnci wiili Ih jiiOmmohs of this section (1 ) 

111. Notwitlbstandmg anything con- 
Bsrofe(rt«in..(pi i- tained ill section 109, no appeal shall lie 
to His Majesty in Council — 

(o) Ifom the deciec or order of one Judge of a High 
Court established under the Indian High Courts 
Act, 1861, or of one Judge of a Division Court, 
or of two or more Judges of such High Court, or 
of a Division Court constituted by two or more 
Judges of such High Court, where such Judges 
are equally divided in opinion, and do not amount 
in numbei' to a majoiity of the whole of the Judges 
of the High Couit at the time being ; or 

(6) from any decree fi'om which under section 102 no 
• second appeal lies. 


112. (1) Nothing contained in this 
Code shall be deemed — 

(a) to bar the full and unqualified exercise of His 
Majesty’s pleasure in receiving or rejecting appeals 
to His Majesty in Council, or otherwise howsoever, 
or 


(ft) i)«5««lv.lh.9ilva(1904)6Boin.L.B.403. 

(I) Sanarsi Prasad v. Eashi Kruhna (1900) 28 
All. 227, 28 I. A. 11; Radta Emhts Dot 
T. Bai Enshn Oand (1001) 23 All. 41S, 
28 I. A 182 


U) Tulsi Pertai v. Buuyeti (1806) 23 Cil. 918, 23 
I. A. 192. 

(ft) Esmvpamn r. Srinitatan (1902) 26 Had . 216 , 
291 A 38 


Ss. 

UO-IIZ. 
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(6) to interfere with any rules made by the Judicial 
Committee of the Privy Council, and for the time 
being in force, for the presentation of appeals to 
His Majesty in Council, or their conduct b afore 
the said Ju^cial Committee. 

(2) Nothing herein contained apphes to any matter 
of criminal or admiralty or vice-admiralty jurisdiction, or 
to appeals from orders and decrees of Prize Courts 



PART VIII. 

Reference, Review and Revision. 

113. Subject to such conditions and limitations as may 
be prescribed, any Court may state a case 
Reference to Higiicoiiit. and refer the same for the opinion of the 

High Court, and the High Court may make 
such order thereon as it thinks fit. 

.See notes to 0. 40 , 1 1. below. 

t 

t^lH. Subject as aforesaid, any person considering him- 
Rcicw. seif aggrieved— 

(a) by a decree or order from which an appeal is allowed 
by this Code, but from which no appeal has been 
preferred. 

(b) by a decree or order from which no appeal is allowed 
by this Code, or 

(c) by a decision on a reference from a Court of Small 

Causes, 

may apply for a review of judgment to the Court which passed 
the decree or made the order, and the Comt may make such 
order thereon as it thinks fit. 

See notes to 0. 47. r. ], below 

•^115. The High Couit may call for the record of any 
, ,on which has been decided by any Court 

subordinate to such High Court and in 
which no appeal lies thereto, and if such subordinate Court 
appears — 

(a) to have exercised a jm-isdiction not vested in it 
by law, or 

(b) to have failed to exercise a jurisdiction so vested, or 

(c) to have acted in the exercise of its jurisdiction 

illegally or with material irregularity, 

the High Court may make such order in the case as it thinks fit. 
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1 15. Revislonal Jur!sdictfon, — The jurisdiction exercised by the High Court under 

I liis i-cction is called Bevisional Jurisdiction. 

When revislonal jurisdiction may be exercised. — Tho powers of the 
High Court under this section can only he invoked m cages in which no appeal lies to 
tho High Court, provided the case has been decided by any Court subordinate to such 
High Court, and the subordinate Court appears — 

( 1 ) to have exercised a jurisdiction not vested in it by law, or 

( 2 ) to have failed to exercise a jurisdiction vested in it by law, or 

(3) to have acted in tho exprci.se of ita jiiiiKlicticn illegally or with material 
irregularity. 

The High Court lias no i.owcr to inltrfeie in xvisicn under this section except in 
one or other of the three casts mentioned in the section. Whether a particular order 
is expedient or not is not a pivund on wlich ll.c High Court can interfeio under this 
'•relion (/). 

High Court’s powers of revis'On.— In the exercise of rcvisional powers it 
i.' not the duly of the B if it C< ui t to inter into the merits of the evidence ; it has only 
to see vhtllicr H e Kf.uiitn tuts of the law have Icon duly and properly oheyed by the 
Court whose order is the suhjtct of revision and whether the irregularity as to failure 
or exercise of juris-diefion is aueW as to justify interferonoo with tho order (wj. If the 
High Court finds that the cxltiral terditiens of juihdicticn, of investigation and of 
command have Let n sali'ficd 1,> the inferior Court, it will not substitute its own appro- 
liatirn of eridtr.ie, cr its own judgn cut ilottii, Icr Hie dctcimkalion of the inferior 
Court, in any matttr ((iiniittnl ty the Itpislaluie to the discretion of tho inferior 
Court («). 

Where no appeal lies. — Xlic High Court cannot act under tliis section in any 
case in which an appeal Iic.“. The word “appeal” is rot confined to a first appeal; 
t includes a second ajipeal. Hence there can be no revisien where a second appeal 
lies (o). Whore no appeal lic.s, but an appical is picrfcircd, tlic Court may, in a proper 
case, treat tlic appeal as an apiplication for revision, and deal with it on that footing (p). 

Interlocutory orders. — Since there can be no revision where an aprpeal 
lies, there can le no icvisicn of thtsc interlocutoiy oidiistliat arc appealable under s. 
104. As regards interlocutory orders that are not appealable under s. 104, there is a 
conflict of dcci.sions a.s to wlicther they arc open to revision under this section ( 5 ). 

Where other remedies open. — The powers conferred upon the High Court by 
■ this section are discretionary. Hence though a party may not have a remedy by way 
of appeal, the H'gh Court may, in tho exercise of its discretion, refuse to interfere under 
this section if there is any other remedy open to tho party. But that remedy must 
he a certain and conclusive remedp'. If tho remedy is a doubtjul one, the High Court 
may interfere by way of revision under this section (r). And even thongh the remedy 
may be certain and concIu.sive, tiic High Court may in exceptiemeil cases interfere by way 
of revision under tliis section (a). 


(0 yaival SUigh^ in the matlcr of Ihe vetUiop of 
(1012) 34 All. 303. 

(nO Miihammad v. Ajvdhia (1888) 10 AH. 467. 

(n) Shii;a v. Joma (1883) 7 Bom. 341. 

(o) Tirupati v. Vissam (1897) 20 Mad. 166. 

iP) Merali v. Sheriff (1011) 30 Bom. 105, 107. 
JiaikarUa ffatk v. Siia Kath (1011) 88 Cal. I 
421,424. 


(7) Bai Alrcni v. Deepeihg (1016) 40 Bom. 80 
00-91. 

<r) Ohulm V. DwitH Fraead (1866) 18 AH. 163. 
168. 

(s) Debt JTof V. ffjae Etuain (1006) 28 All. 72; 
Shree E^hm Does v. Chandcok (1900) 32 
Mod. 334. 



REVISION. 


Exercfse by Court of Jurisdiction not vested in it by law.— Thus if a Court S. II 5> 
aesumcs a jurisdiction \rhicb> by reason of ILcyirittntary or territorial limits of the juris- 
diction of such Court or by reason cf the mljcd-maitcr of the suit or other proceeding 
instituted in it, is not vested in it by law, the High Couil to nhich such Court is subor. 
dinate may exercise its rovisional powers under this section. 

Failure to exercise jurisdiction. — Where a Court, Iiaving jurisdiction to act 
in a matter, declincb jurisdiction in the matter, this section will apply. Thus where 
a Court has jurisdiction to accept a plaint (/) or to execute a tlooroo {«), or to review its 
judgment juj, but iriuses to aeev'pt tVio plaint c* to oxccuto the decree or to review its 
judgment on the ground that it lias no jurisdiction, the High Court will interfere under 
this section. Similarly wlieic a Court refused the appiic.il ion of a dcoree-holcler for a 
rateable dis'ribution under s. 73, fhongli aceording to its omi finding he was clearly 
entitled to such disfriliution, on (he ground that Iheie was (3 lier property of the judg, 
ment-debtor availablo foi (he .',iii‘.fiic(ioii of hi' el.iiiu. the High Court of Madras 
interfered under this scotioi- (to). 

Wherea Couit in the exercise of its jurisdiction lias acted illegally or 
with matei'ial irregiilfii Ity— This pait of (he section conteinpiates oases other than 
those referred to preiiousl.V in tl'O same section, namely, uheie llic Court has cither 
exercised a jurisdiction rot ' ' st(d in it, oi icfuscd to ext icin' a jurisdiction vested in it. 

It is intended to it for to (ho class <f eases where the Conit hmiiig jmedidion mid exer- 
cising it appears to Iia\o acted illegally or with muteiinl imgulaiity in the exeroise of 
such jurisdiction. It is scllUd law that whae a Cmrl has jxn i'-diction to determine a ques- 
tion, and it has dcUriiiincd Oiai question, it cannot be said to have acted illegally or with 
material incgulauly IceausC it las rrmc to an cuoncovs deelslon. The leading case on 
the subject is that of Amii Jlassan Khan v. l<hio ISalsh t^ingh (x), decided by their Lord- 
ships of the Pi ivy Council in tho year 188-1. In that case it was laid down by their 
Lordships that whcio a Coat I has juiisdiction to decide the question before it and in 
fact decides such question, it cannot bo regarded ns acting in (he exorcise of its jurisdic- 
tion illegally or with material iiregulaiity, metely becau\e Us decision is erroneons. Tho 
mere fact that the detision of the Court is wiong nflords no ground for the interference 
of the High Com i under this section. Follow ing this decision, it has been held that tho j 
High Coiii-l will not inteifiie under (his section, merely lieeauK' tlie low'd' Court WTongly t 
decided that (he suit was barix'd by Vimitntion ( i/j, or thni il w as barred as res judicata ji) \ 
or because tbo lowcrCouil proceeded upon an enoiieou' construction of tho sections of j 
an Act (a), or misundeistood the efiee t of a docuiiicnl in i s iih-iK e (6), or excluded evidoiiee j 
which it ought to have admitted (c). 

Tho following arc additional cases on the tliii-d brancli ol the section : — 

(1) To frame an issue on a point of fact expressly admitted by the defendant 
and to dismiss the suit on the ground that that fact is not proved, is an 
“ illegality ” within tho meaning of this section ((f). 


(0 Zamirattv.Pateli tal. 14S. 

(tt) Shamrav v. 10 Hcui. SCO. 

(s) Akbar Khan v. Hju/iammad (1900) J1 All, 010. 
(w) Sree Krishna boss v. Chtiwlook Chanil (1900) 
32Uait.304. 

(*) (1886) 11 Cal. 6 , 11 I. A. 2S7; M^vmai 
Yusuf Khan v. Abdul Itahman Khan (1889) 
lflCal.749.16I.A.104. 

(I/) Sunder Singh v. Dorn Shanlat (1808) 20 Ml. 
78; Ramgogial v. Joharntall (1912) 30 Cal. 
473. 


(r) Amrilrav r. Katkrishna (1887) 11 Bom, 488. 

(a) Kali Charan v. Samt Chunder (1003) 30 Cal. 
307 ; Gnitga Vlmran r. Shoshi Bhusau (1900) 
32 Cal . o7i ; Ztnni Singh v. Salig Earn (lOOG) 
28 All. 84. 

(8) Dasrath Rai r. SheadintlSH) 10 All. 39. 

(c) ISadhavrav v. Gulabbhai (IBiB) 23 Bom. 177; 

Bnai Mandat v. Baloram (1800) 3 Cal. W. 
H.681. 

(d) a akb V. nthal (1887) 11 Bom. 436. 
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S. 115. (2) It lias an “illegality,'’ if a Court passes a decree on an unstamped lumdi 

The Stamp Act expressly provides that an unstamped liundi shall not h 
acted upon (e). See Stamp Act II of 1899, s. 3S. 

(3) It is an “ illegality ’’ and a “ material irregularity ’’ to make an order against 
a_person without hearing him at all. “ It is an elementary principle of Ian 
that no order can he passed against a iierson without allowing him to lie 
heard and to adduce evidence in his defence ’ (/). 

(4) It is “ material ii-regularity ” on the part of a Court to refuse to draw up il^ 
own decree, whether it he prcliminaiy or final (g). 

(5) It is a material inegularity to apply to a ca‘-e a section of an Act which is not 
applicable to the case (h). 

(ti) It is an illegality to pass a decree wheic there is »o ciidence at all to snppori 
it (i). 

It has been recently held by a Pull llcuch ol the iladrat Higli Court tliat the High 
Court has jurisdiction to interfere under this section where an opptfhde Court erione 
ously decides in the exercise of its admitted jiiiisdiction as an appellate Court that the 
Court of firet instance had or had not jurisdiction to enteitain a suit (j). 

Gross miscarriage of justice, — ^The interference of the High Court undci 
this section in cases where the lower Court has acted illegally or with material irregu- 
larity should be confined to cases where the illegality or irregularity was such as hnti 
occasioned or might occasion a substantial failure of justice (k). Hence the judgment 
of a lower Court should not bo set aside upon a mere teehnicality (1). 


( I C/i«siasajiav. Z<>it«AMan(1804)18Bom. 3S0. 
(/) Sato Eaer v, Gopat Sahu (1007) 34 Cal. 029, 933. 
(i) SiMamth v. Gauesh (1912) 37 Bom. 00. 

(/i) SeiaSux v. SAiA Cauuder (1880) 13 ('al.22S; 
Jugshundho v. Jacto (1887) la Cal. 47; 
Siwpnuaa v. Triaamin (1915) 42 Cal. 
920, 031. 


(0 ShiOdsv. Wilkinson lim) 9 A1I.398, 4U9. 
u) Yuvpuluri v. EaniJmmarti (1919) 30 .Man. 
186. 

(A) JsnMlji V. jHaclsod (1907) 31 Bom. 138. 
it) Askarfi Itol v. Deputy CommUsioncf of E'h- 
Bonki (1895) 22 Cal. 729, 22 1. A. 90 . 



PART IX. 


Special Provisions relating to the 
Chartered High Courts. 


116 . This Part applies only to High Courts which are 
Fart to apply onu to or iiiaj hcreattcr he established under 

«rtainHlBhCm.rt~. ' jggj_ 


117 . 


AppllcatlOB 
High Conrtc. 


Save os provided in this Part or in Part X or in 
01 Code to rules, the piwdsions of this Code shall 
ajiply to such High Courts. 


118 . A^Tiere any such High Court considers it necessary 

that a decree passed in the exercise of its 
otfa>SLraoyro7co5t original civil jurisdiction should be execu- 
ted before the amount of the costs incurred 
in the suit can he ascertained by taxation, the Court may 
order that the decree shall be executed forthwith, except as 
to so much thereof as relatc.s to the costs ; 

and, as to so much thereof as relates to the costs, that the 
decree may he executed as soon as the amount of the costs 
shall he asceitained by taxation. 

• 

119 . Nothing in this Code shall be deemed to authorize 

any pei.'On on beliulf of another to address 

Couit in Ihc exercise of its original 

civil jurisdiction, or to examine witnesses, 
except where the Court shall have in the exercise of the power 
conferred by its charter authorized him so to do, or to inter- 
fere Avith the power of the High Coirit to make rules concerning 
advocates, vakils and attorrreys. 


120 . The following pi-ovisions shall not apply to the 
High Court in the exercise of its original 
civil jurisdiction, rramley, sections 16, 17 
and 20. 


Fcoyislons not appllcnble 
to High Courts In original 
ciyllor Insolvent jurisdic- 
tion. 


As to Huh , not applicable to Cliartered High Com I-, sou 0. 41), r. 3. 



PART X. 
Rules. 


121. The rules in the First Schedule shall bavc eJfiect 
as if enacted in the body of this Code 
sSiV®* until annulled or altered in accordance 

with the provisions of this Part. 


122. High Courts established under the iudiaii High 
Courts Act, 1 861 , and the Chief Courts oi 

Power of certain nigii th-c Punjab and Lower Burma, may, from 
conrtstomaicc rule. p^evious publication, 

make rules regulating their own jnocedute 
and the procedure of the Civil Courts subject to their supei- 
intendeiice, and may by such rules annul, alter o: a;l(| to 
all or any of the rules in t he First Schedule. 


123. 


Constitution 
Ootamltteeo 
provincoa . 


(1 ) A Committee, to be called the Kule Oonimi'aee, 
shall be constituted at each of the towns 
In'” ccrtSiii of Calcutta, Madras, Bombay, Ahahnba'’, 
Lahore and Rangoon. 


(2; Each such Committee shall consist of ihe foUo^\^rlg 
persons, namely : — • 

(а) three judges of the High Court established at the 
town at which such Committee is constituted, one 
of whom at least has served as a "District Judge, 
or (in -the -Pwqab-OF -Burma) a Divisional Judge 
for three years, 

(б) a barrister practising in that Court, 

(c) an advocate (not being a barrister) or vakil or pleader 

enrolled in that Court. 

(d) a judge of a Civil Court subordinate to the High 
Court, and 

(fi) in the towns of Calcutta, Madras and Bombay an 
attorney. 
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(3) Tlie members of each such Committee shall be ap- 
pointed by the Chief Justice or Chief Judge, who shall also 
nominate one of their number to be president : 

Provided that, if tlie Cliief Justice or Chief Judge elects 
to be himself a uiembe]' of a Committee, the number of other 
Judges appointed to be members shall be two, and the Chief 
Justice or Chief Judge shall be the President of the Committee. 

(4) Each member of any such Conunittee shall hold 
office for such period as may be prescribed by the Chief Justice 
or Chief Judge in this behalf ; and whenever any member 
retires, resigns, dies oi' ceases to reside in the province in which 
the Committee was constiiiited, or becomes incapable of 
acting as a member of the Conunittee, the said Chief Justice 
or Chief Judge may ajipoi’il another person to be a member 
in his stead. 

(5) There shall be a Secretary to each such Committee, 
who shall be appointed by the Chief Justice or Chief Judge 
and shall receive such remuneration as may be provided in 
this behalf by the Covernor-General in Council or by the 
Local Government, as tlie case may be. 

124 . Eveiy iiule Committee shall make a report to the 
High Court established at the towir at 
ni^coart'' which it is constituted on any propos al 
fiL-MmuU alter or ad d to the 

First iSchediile -or to make new lules, and before making any 
rules under section 132 the High Com-; shall take such repoif 
into considei'ation. 


The 2)i'ovi''ioii to Kiilf ( 'oiuniittcco apply only to Cliartuiod High Courts and 
the Chief Courts oi the I’urjah .ind law cr Hurma. In the case of Chartered High Courts 
and Chief Courts, Rules c.iii oiih' be inado after those Courts have taken the opinion 
of the Rule Coiniiiitl<'e .itta<lir(l to tliosc Courts. In the case of other High Courts 
power has been given to ajjpoiut sueli Rule Coinniittecs as tlie (lOVeriior-General in 
Council may detoiiiiiiie (see s, lil). 

125 . High (. iomts, other than the Courts specified iu' 
' section 133, may exercise the powers con- 

ferred by that section in such manner and 
subject to such conditions as the Governor- 
General in Council may determine : 


Ss. 

123-125. 


9 
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Ss. 

125-128. 


Provided that any such High Court may. after pieviom; 
publication, make a rule extending within the local limitfi 
of its jurisdiction any rules which have been made by any 
other High Court. 


The rules to bo made under this section and s. 122 should not be inconsistent with 
the provisions of the body of this Code, .‘ice s. 128, and contrast s. 12!). 




126 . Rules made imder the foregoing provisions shall 
be subject to the previous sanction of the 
following authorities namely 


RiUes subject to «>aDction. 


(а) if the rule is made by a High Court established 
under the Indian High Courts Act, 1861, to the 
sanction of the authority prescribed by section 

. of that Act for rules made under that section ; 

(б) if the rule is made by any other High Court, to the 

sanction of the Local Government. 


Sanction. — This section lequiios, in the case of iiiles 1o be )niidc by CJiaitcred 
High Courts, the same sanction as is required by section 16 of the Indian lii!!h C’ourti 
Act, 1861, now the Government of India Act, 1916, s. 107. the object ))eing that the 
rule-making power should correspond with the power conferred under section 15 of that 
Act. That section empowers the Chartered High Courts to make and issue general 
rules for regulating the practice and proceedings, etc., of Courts subject to its appollati' 
jurisdiction, subject to the previous sanction, in Bengal, ot the Governor-General iii 
Council, and in the Madras and Bombay Pi’esidencics. of the Governor in f'oimoil of tlie 
respective Prcsidcncic'. 

127 . Rules SO made and sanctioned shall be published 

in the Gazette of India or in the local 
Publication ot niios. official Gazettc, as the case may be, and 
^ , shall from the date of publication or from 

'4ucb other date as may be specified have the same force and 
effect, wi thin the local limits of the jurisdiction of the High 
Court which made them, as if they had been contained in the 
First Schedule. 

128 . ( 1 ) Such rules shall be not inconsistent with the 

provisions in the body of this Code, but, 
Mutters for which rules subjcct theieto, may provide for any iMt- 
may provide. jelatuig to the pioceduxe of Civil 

Courts. 
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(2) In particular, and mthout prejudice to the generality S. 128. 
of the powers conferred by .sub-section (1), such rules may 
provide for all or any of the following matters, namely : — 

(а) the service of summonses, notices and other process 
by post or in any other manner either generally 
or in any specified areas, and the proof of .such 
service ; 

(б) the maintenance and custody, while under attach- 

ment. of live-stock and other moveable property, 
the fees payable for .such maintenance and custody, 
the sale of .such live-stock and property and the 
proceeds of .such sale : 

(c) procedure in suits by way of counter-claim, and 

the valuation of .such suits for the purposes of 
jurisdiction ; 

(d) procedure in garnishee and charging orders either 
in addition to, or in substitution for. the attach- 
ment and sale of debts ; 

(e) procedure where the defendant claims to be entitled 

to contribution or indemnity over against any 
person whether a party to the srrit or rrot ; 

(/) summary pr ocedrue — 

(i) ill suits in which the plahrtifl seeks only to recover 

a debt or liquidated demand in money payable by 
the defendarrt. with or rvithout intere.st, arising — 

on a contract, express or implied : or 

on an enactment where the sum sought to be 
recovered is a fixed sum of money or in the 
nature of a debt other than a penalty ; or 

on a guarantee, where the claim against the 
principal is hr respect of a debt or a liquidated 
demand only ; or 

on a trust ; or 

(ii) in suits for the recovery of inrmoveable property, 

with or without a claim for rent or mesne profits, 
by a landlord against a tenant whose term has 
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Ss. 

128-131. 


expired or has been duly determined by notice 
to quit, or has become liable to forfeiture for 
non-payment of rent, or against persons claim- 
ing under such tenant ; 

{g) procedure by way of origiiialing summons ; 

{h) consolidation of suits, appeals and other proceedings; 
{i) delegation to any Registrar, Prothouolary or Master' 
or other official of the Court of any judicial, quasi- 
judicial and non-judicial duties ; ancl 

(j) all forms, registers, books, entries and accounts 
which may be necessary or- de.sira1)lc for the trans- 
action of the business of Civil Courts. 

129. Notwithstanding anything in this Code, any H'gh 

Coiut established under the Indian High 
of Chartered iiigh Couits Act, ISfil. uiav luako such rules 

I'ourla to inako rulcv as to . . , -.i i .l Tr i 

tlicirorigioalcivilproeedure. uot inCOnSlSteUt Wltjl tllC LcrteVs ratcnt 

estabhshing it to regulate its owu proce- 
dure in the exercise of its original civil jurisdiction as it shall 
think fit, and nothing herein contained shall aflect the validity 
of any such rules in force at the commencement of this Code. 

Rules as toorijfinal civil procedure of Chartered Hi!;h Courts.— Rub 
made under ss. 122 and 126 mutt not be inoonsialont with the pro\'i->ions iii the hod; 
of this ( ode. Under this section, however, any Chartered High Court may make rules 
though they may not be consistent with the provisions of the Code, piovidcd they an 
not inconsistent with the Letters I’atcnt establishing it. Such rule.s however, mus' 
relate only to prooeduro in the exercise of ihi- orii/iiinl civil jurisdlctimi of tlm.se Courts 

130. A High Com-t not established under the Indian 

High Courts Act, 1861, may, with the 

cou?"s“toiMko‘ruic,a“‘1)o pre\dous sajK'tion of the hteal Govern- 
rnattor- other than pro.-c- luakc with I’cspect to auy luattei 

other than procedure, any rule which any 
High Court so established might, under section 15 of that Act. 
make with respect to any such matter for any part of the 
territories under its jurisdiction which is not included within 
the limits of a Presidency-town. 

131. Rules made in accordance with section 129 oi 

section 130 shall be published in the Gazetk 
ubucutioij oj nms. ^ India or in the local official Gazette. 

as the case may be, and shall from the date of publication oi 
from such other date as may be specified have the force of la'w. 



PART XI. 

Miscellaneous^ 

132 . ( 1 ) Wcffifn who. according to the customs and 
Of coT...n “^^rneis of the country, ought not to be 
fromen mun rertcMi .ir- ccnrei/tclto aTueai in public shall be 
oxen pt Jjcm peiscinal appearance m Court. 

(2) Nothing herein contained shall be deemed to exempt 
such women from.atiest in execution of civil process in any 
case in which the arrest of women is not prohibited by this 
Code. 

138 . (1) The Local Uoveinment may, by notification 
.Bremption of ooin rci ™ official Gazette, exempt from 

pcisonal appearance in Court any person 
whose rank, in the opinion of such Government, entitles him 
to the privilege of exemption. 

(2) The names and residences of the persons so exempted 
shall, from time to time, be forwarded to the High Court by 
the Local Government and a list of such persons as reside 
within the local limits of the jurisdiction of each Court subordi- 
nate to the High Court shall be kept in such subordinate Court. 

(3) Where any person so exempted claims the privilege 
of such exemption, and it is cnm-cqnently necessary to examine 
him by commission, he shall pay the costs of that commis- 
sion, uirless the parly requiring his evidence pays such costs. 

134 . The provisions of sections 56, 57 and 69 shall apply, 
-Crrestothcrtiian .n -o- SO far as may be, to all persons arrested 
«»tion of decree. , unclcr this Codc. 

^^135. (1) No Judge, Magistrate or other judicial officer 
shall be liable to arrest under civil process 
ua^?ci^ii“roc«r going to, presiding in. or returning 

from, his Court. 

(2) Where any matter is pending before a tribunal having 
jurisdiction therein, or believing in good faith that it has such 
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S. 135. jurisdiclion, the parties thereto, their pleaders, mulditars, 
revenue agents, and recognized agents, and their witnesses 
.acting in obedience to a summons, shall be exempt from arrest 
under civil process other than process issued by such tribunal 
for contempt of Court while going to or attending such tribunal 
for the ])urpose of such matter, and while returning from such 
tribunal. 

(3) Nothing in sub-section (2) shall enable a judgment- 
debt; >]• to claim exemption from arrest undei’ an order for 
immediate execution or where such judgment-debtor attends 
to show cause why he should not be committed to prison in 
execution of a decree. 

While going: to or attending and while returning from Court. — party 
to a Miit j- (‘xempt from .arrest under this section while going to or attending the Court 
betoie v liicli the suit is pending, and while returning from such Court. The following 
me tlio lending oases bearing on this part of the section : — 

(1) U’liorc a plaintiff who was a native of Patna, and who Jiacl instituted a suit 
in tile High Court of Madras, left Patna on receiving a Ictlci' from his solicitors that his 
prc-ence was required, and arrived at Madras on 24th Ootobfi. and the suit linring 
come on for hearing on the 27th of October was adjourned till the 2.>th of December, 
and he was arrested in execution of a decree against him on the 10th ot November, it 
was held by the High Court of Madras that he was privileged fiom aircst (m). It is 
difficult to conceive how it can be said ol the plairiiifl in fliis case tbnl he was going te, 
or attending, or returning fiom ilu C'otDt at the time of his aricst. I’hio deei-ion has 
been disa]j]irovcd by the Allahabad High C’oiirl ( 71 ). 

(2) A, residing in Bombay, goes to Benare.s to ]>iObecute an ai)])lieatioii to set 
.aside an cr parte decree passed against him by the Beiiaies Conit, and puts up at a Diik 
bungalow in Benarcs. On the date fixed for the hearing of the application, A attends 
the Court, when his application is heard and disini.s-cd. He then leaves the Court* 
returns to the D/it bungalow, and tlienee proceeds to the railway station where ho is 
arrested while actually sealed in the tiain in execnlion of the ra; pnih decree. It is 
found on evidence that .1 had taheii a tichcl for Allahabad when arrested. On the 
above facts the High Court of Allahabad held lliat A's arrest was legal. The Court 
said : “ fii the present case [ A j Iiad lell the Court and had returned to the place where 

, 1 he I was staying in Benares ; he had tlieii left that place and f was] actually on his 
way' to Allahabad wt ieh is nol his homr. In those circumstances we cannot hold that he, 
. at the lime of arrest, was re/arii inj/ from a trihunahvitliiii the meaning of section l.'i.') ” ( 0 ). 

(3) The exemption from arrest continues during such period as is reasonably 
occupied in going to, attending at, and returning from, the place of trial (p). But if 
there is a deviation, the privilege is foifcitcd. It is not a deviation sufficient to forfeit 
the privilege if the shortest road home is deviated from, and a less crowded and more 
convenient road adopted (j). 

(7») Sttw JBur. in the matter of (1882) 4 Mad. 317. I iii) Appatamy v. Sevinen (18CS) 4 Mad. H. 

(n) Arieshiril v. Kalyan Das (1909) 32 All. 3, 6. (j) Soorendro Nath, in the matter of (1880) .8 Cal. 

(o) Anleehir]! v. Kalyaintas (1900) 32 All. 3. 106. 
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186 . (1) Where an application is made that any person S. 136. 
shall be arrested or that any property sball 
proccdufo where peraon bo attached iindei any provision of this 
tS ('bde not relating to the execution oi 

decrees, and such pei’vson resides or sucb 
property is situate outside the local limits 
of the jurisdiction of the Court to which the application is 
made, the Court may, in its discretion, issue a warrant of arrest 
or make an order <if attachment, and send to the District Court 
within the local limits of whose jurisdiction such person oi 
property resides or is situate a copy of the warrant or order, 
together with the ]irobable anioimt of the costs of the arrest 
or attachment. 


(2) The District Comt shall, on receipt of such copy and 
amount, cause the arrest or attachment to be made by its own 
officers, or by a Court suboi-dinate to itself, and shall iiiforni 
the Comt which issued or made such Avarrant or order of the 
arrest or attachment. 


(3) The Court making an arrest under this section shall 
send the pei'soii arrested to the Comt by which the warrant 
of arrest Avas issued, unless he shoAA's cause to the satisfaction 
of the formci' Comt AA'^hy he should not be scut to the latter 
Comt, or unless he furnishes sufficient security for his appear- 
ance before the latter Court or for satisfying and decree that 
may be passed against him by that Comt. in either of which 
cases the Court making ihe arrest shall release him. 

(4) ^Yhere a pei'son to be arrested or moveable jiroperty 
to be attached under this section is A\dthin the local limits of the 
ordinary original ciA’il jmisdiction of the High Comt of Judi- 
cature at Fort 'William in Bengal or at Madras or at Bombay, 
or of the Chief Comt of Loaa'ci- Bunna, the copy of the warrant 
of arrest or (jf the order of attachment, and the probable amount 
of the costs of the ai'i'cst or attachment, shall be sent to the 
Court of Small Causes of Calcutta, Madras, Bombay or Rangoon, 
as the case may be, and that Court, on receipt of the copy and 
amount, shall proceed as if it Avere the District Court. 

Scope of the section. — Section 39 providco for the case of aiTest and attachment 
in taceouiion, of decrees outside the local limits of the Court ■which passed the decree. The 
present section provides for the case of arrest and attachment under any provision of 
this Code not lelating to the execution of decrees, when the person to he arrested or the 
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Ss . projjerty to bo attached is situate ovlsidc the local limits of the Court to wliioh the 
136-139. application for arrest or attachment is made. Note the words “under any provision 
of Ihis Code not rdtiling to the ereevhon of decreet’’ in siib-s. (1). 

137. (1) The language which, on the commciiccinent 

of this Code, is the language of any Court 
subordinate to a High Court shall continue 
•' to be the language of such subordinate 

Court until the Local Covernnient otherwise directs. 

(2) The Ijocal Government may dcchue whal shall lie 
the language of any such Court and in what character appli- 
cations to and proceedmgs in such Court shall be. wiittcv. 

(3) Wliere this Code lecpiires or allows anything other 
than the recording of erddence to be done in writing in any 
such Court, such writing may be in English ; but if any party 
or his pleader is unaceprainted with English, a translation into 
the language of the Court shall, at his rcciuest, bo su]ipliod to 
him ; and the Court shall make such order as it thinks lit in 
respect of the payment of the costs of sneh translation. 

138. (1) The Local Government may. by nolilic.ition 

in the local official Gazette, rliroft with 
, , „ respect to any Judge specified in the noti- 

Powee lor local Govi 111- « ^ . r it i i 

ment to I quite ovuicnif to hcatioD ot tailing uiidei a description set 

lie teconlccl m r.nijllsli. e , i . i ■ , i , ■ i • 

forth therein, that evidence in cases in 
Avhioh an appeal is allowed shall be taken 
down by him in the English language and in manner prevseribed. 

(2) 'Where a Judge is prevented by any sufficient reason 
from complying with a direction under sub-section (1), he shall 
record the reason and cause the evidence to be taken dmvii in 
writing from bis dictation in open Court. 

y 

Oath on anidavit hv 139. In the casc of any affidavit 

whom to lie ailmlnlatered. Code— 

* i 

^ {a) any Court or Magistrate, or 

{b) any officer or other person whom a High Couii; may 
appoint in this behalf, or 

(c) any officer appointed by any other Court which the 
Local Government has generally or specially em- 
powered in this behalf, 

may administer the oath to the deponent. 
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140. (1) any Adniii-alty or \'ice- Admiralty cause of 
salvage, towage or collision, the Court, 
*" " wljetber it be exerci.sing its original or its 

appellate jurisdiction, may, if it thinks 
fit, and shall, upon rec[uest of either party 
to such cause, summon to its assistance, in such manner as it 
may direct o]’ as may be piescribed, two competent assessors ; 
and such assessors shall attend and assist aceordinglyn 

(2) [Every such a.'^so&.sor shall receive such fees for his 
attendance, to be paid by such of the parties as the Court may 
direct or as may be jrre.scribcd. 


141. The pr-oceduic provided in this Code in regard to 
„ suit.s .diall be followed, as far as it can be 

^ made appJicable, in aJl proceedings ni any 

Court of civil jurisdiction. 

This sect'on (Io:s rot spply P'oetedings in execut'on. — the procedure 
provide in II c ((('ri n Hgaid In evilb decs not arpb' ti 22 h'cnlivns for cxccvlion of 
ieereea. Tho folloving aio 'oilo of tiio instances ; — 

1. The picM-icr*. cl '. il idaOrcIo !«j«<hcfl/ainKgnid to feuifs do not spplyto 
ajplicaf.ci f. Icj il c cxccnlicn ri I'ccms. But 11 cigli Ilufc lrc^iticEs do not in terms 
apply to aj [ licnlKi » Id dtruiidi, fi.fli applkalici •• me ge, reined by principles 
analogous to tlu-c of )e.s jwlicala. 

2. The J 1 C^ I'icns of 0. 2. r. 2, do i ol apply to a} j Heatiens for execution. Hence 
The ic a c’(( itc . u. it'x tx\o d 'I i ( I jcI.'cIk an epilical.rn to trfcite one relief is no bar 
to a, ivh((j I'd (( j 2 lutiluv to 1 1 Icice ll.e other lel tf. ibi vfh I ti(h reliefs ore awarded 
by the sumo clccice (i). 

3. The pKieision', of 0 23, r. 1. do not i.jjly to a] ilii.iticna for execution. 
Hence the vitl rtii.val ct .'it d])lKaticn. tleegh it Ic uilieut ll.e leave i the Court, 
IS no bar to a iiesli uiplie.itirii foi exteulien (a), .'^cenove 0.23,r.f. 

“ Proceeding's in any Court of civil Jurisdict'on.”— The proceedings spoken 
of in this section iclcr to ciiriiivl rratteis in the ratuic cf suits, such as proceedings in 
prohates, guardianships, ai d -o forth, aid do not include executions (t), 

“ The procedure provided in this Code.’’— This sectien extends tho procedure 
provided in this Cede in irgaid to suits to piccccdirgs in ciiil C'cuits. It does not 
eonfer any iufistnnlive lirjd iijen anj jaily io uch picceed'igs rot expressly given 
elsewhere by the Code, (.ij., a light of a] j cal (a. Sb) (v). nor decs it confer upon any Court 
entertaining such juoceedings a 210 MC 1 not expressly given ehcvvlieie by the Code, e.g., 
the power to icfcr questions to the High Court (s. 141) (r). Neither the right of appeal 
nor tho power to refer questions to tho High Court is a matter of procedure. 


(f) Baiia v, JlaMa (1891) 18 Cal. 515 ; ,8irif/iii v. 

Saual (1807) 19 All. 08. 
f») Thttkur Ptatttd V. Fahir-unah (ISOV) 17 All 
100,221. A. 41. 


«) Thakur Ptanai v. Fakirullah (1806) 17 All 
100,111,221. A. 44. 

(n) Pnrasummit v. Seshier (1008) 27 Mad. 504. 
(r) Dftmotiara v. Kittapa (1011) 30 Mad. 16. 


Ss, 

140, 141 
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142 - 144 . 


142 . All orders and notices served on or given to any 
Older, and notices to be pctson Under tlic provisions of this Code 

shall be in writing. 

143 . Postage, where chargeable on a notice, summons 

or letter issued under this Code and for- 
posiag. . warded by post, and the fee for registering 

the same, shall be paid within a time to be fixed before the 
communication is made : 

Provided that the Local Gtovernment, with the pi’evious 
sanction of the GoA'-ernor-General in Council, may remit such 
postage, or fee, or both, or may prescribe a scale of conrt-fers 
to be levied in lieu thereof. 

144 . (1) Where and in so far as a decree i,, varied or 

reversed, the Court of first instance shall, 
.Application xot r. ‘tiiiition. on the application of any party entitled 

to any benefit by way of restitution or 
otherwise, cause such restitution to be made as will, so far as 
may be, place the patties in the position which they would have 
occupied liut for such decree or such part thereof as has been 
varied or reversed ; and, for this purpose, the Couit may make 
any orders, including orders for the refund of costs and for the 
payment of interest, damages, compensation and mesne jirofits, 
which ai e propei'ly consequential on such variation or reversal. 

(2) No suit shall be instituted for the purpose of obtain- 
ing any restitution or other relief which could be obtained bv 
application under sub-section (1). 


Restitution. — The doctrine ol restitution contennilatos tlic caw wheie iiropeitj 
iiaa been received by u dcoteo-holder in execution of a decree, and the deciec or jiart 
thereof is subsequently varied or mersed on appeal by tiie judgment-debtor. In siicli 
a case, the procedure to be adopted by the judpnieiit-dcblor is to apjily under this section 
to the Court of first instance for restitution of the pro])erty and foi- eonsef|iienti.aI relief. 
On such application being made, the Court shall cause restitution to bo made io the 
judgment-debtor (the successful appellant). The re-stitution to bo made must lie such 
as will, so far as may bo, place the partie.s in the position which they would liare occu- 
pied but for the decree appealed from or such part thereof as has been r aried oi 
reversed (w). This principle applies with equal force whether restitution has or has not; 
been directed in the appellate decree [x). Eor the purpose of making such restitution 
as aforesaid, the Court may make any orders, including orders for the refund of costs (y), 

(ui) Uwrochumlef v. ShoorodJtontr (1868) 9 W. S. I (r) Parbhit Dayal v. Mi AJmtad (1909) 32 All. '70. 

402. 1 (y) IgflH-iiwv.. Vntoifii (1897)1 Cal. X.W.oxcvli. 
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and for the jmj-ment of interest (s). damages {a), compensation and mesne profits (fi), ^ Ss. 

which are properly eouaequealial on .such variation or rerersal. In directing restitution |114, 145. 
it is to be noted that the irarties must he placed in the same position as they were 
previously in irresjmclive of iimy oilier rights aceniing fo any of them during the 
litigation (c). 


Ulusiraltoujt. 


(1) A obtains a decree against P for ]Kjsscs.sion of immoveable property [or a decree 
for the recovery of moveable property, as timber, or a decree for a sum of money], and 
in execution of the dccivc obtains possession of the proiierty [or receives the timber or 
recovers the money]. The decree is subsequently iwerscd in appeal. J3 is entitled 
on an application under this section io restitution of the property [or of the timber or 
of the money], though Ihero may be no direction for restitution in the decree of the 
Appellate Court: Mvvslii Dincili Prmhui v. Shanhnr (1904) 0 f'al. W. N. 381; Balvanl- 
rav V. Sadrutihi (1889) 13 Bom. 4.1 : lihiiijicim v. rmuinl-ul-Hitsmim (1890) 18 All. 262. 

(2) A obtains a decree ag.vin-.t 73 for Ks. 5,000. and recovers the amount in exe- 
cution. The decree is suli.soqiieiidy letcraed in appeal. IS is entitled on an application 
under this section to a refund of the money together with iiilcrpnl up to the date of repay- 
ment, though the a])]iellate decree may he .silent as to interest. 


(3) In execution of a doorcc olitained by .4 against IS. certain iiropcrty belonging to 
B is sold and it is ]mrchasud by C. 'I'he decree is subsequently iwerscd in appeal. Is 
B entitled to rooover bach the property from C ? No. if f' is a bom) fide purchaser for 
value. Restitution cannot he obtained against a bom) fide jmrohasor for value at on 
auction sale held Iiy a Court which had jurisdiction to scdl the property: Piari Bal 
T. nanif-mi-tiis/m (191(1) 38 All. 240. 

(4) A obtains a decree against IS for possession ot certain immoveable property 
and in oxeoution of the decree obtains po.sscssion of the property. The decree is subse- 
quently reversed in appeal. IS is entitled to iiossession of the property together with 
mesne profits during the period of disjiossession. If the property has in the meantime 
been let out by A to tenants, B is entitled to ivraove any tcjiiint who refuses to vacate : 
lio/ini Sinr/Ji v. Hodding (1894) 21 Cal. 340. And it would seem that oven if the pro- 
perty was transferred byway of sale by A, li would be entitled to possession even against 
the purchaser. The reason is that the rule that a bom) fide puiehascr at a sale held in 
execution of a decree which is subsequently reversed is not affected by the reversal, 
docs not apply' where tlie party seehing to he rcstorc'd to jfosscssioii has been wrong- 
fully dispossessed by' the agency of the Court : Domsttmi v. Annasomi (1900) 23 
Mad. 306. 


Sub>section (a) : bar of suit. — ^This sub-seetion is new. It- provides in 
express teriiis that where restitution could Im obtained by' apidiredion under this section, 
no separate suit should he liroiiglit in respect of it. 


Eiiforeeuieiit of > 
of surety. 


^'^145. ■Where any person has become 
liable as surety — 


(e) Eodger v. Compioir i'ISscompte de /’rtri# (1871) 

\j. R. 3 P. C. 405 ; Forester v. Secretarn 
of State (1878) S Cal. 101, 173, 4 I. A. 137; 
Collector of Ahmedabad \\ Lavji (1911) 35 
Bohi. 255 1 Land Acquisition Act]. 

(fl) Baleantas v. Sndrudin (1889) 13 Rom. 4S5. ‘ 


(6) Pray Narain v. KamaJehia Sinyh (1009) 31 
All. 331 : Pathha Dayal v. Ali A hmad (1909) 
32 All. 70. 

(c) Ounya Prosad v. Brojo Jfat/i Das (1008) 12 
Tal. W. y. 642. 
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(а) for the performance of any decree or any part thereof, 

or 

(б) for the restitution of aT\y property talcen in execution 

of a decree, or 

(c) for the payment of any money, or hn the fnltilment 
of any condition imposed on any person, under an 
order of the Cotu t in any suit or in any proceeding 
consequent thereon. 

the decree or order may he executed against him, to the extent 
to which he lia.s rendered himself personally liable, in the 
manner herein provided for the execution of decrees, and such 
person shall, for the put poses of appeal, be deemed a paiiy 
within the meaning of section 47 : 

Provided that such notice as the Court iit each case tliinkh 
sufficient has been given to the surety. 

Object of the section. — This section pmidcs timt where a pcifon has hedjiiic 
liable as surety ior the perfoiijianco of a dccice nr ior any of the rurposes sjic'cified in 
elf. (b) and io), the party for whose benefit 'ceiirity has been given may enforce the 
security by extentiwj the decree or order against the surety in tiic same manner .t-. it 
the surety was a paity to the decree or order and was directed by the dcorco or order 
to perform the obligation undertaken by him. But tor the provisions of this seotion. 
a person for whoso benefit security was given would Iiave to bring a regiilnf suit again.! 
the surety to enforce tiie “ecuritj-. Tho present section provides a summary retned.r 
in exmilion, and dispense.^ with the necessity of a sopiiratc suit to the extent to whieli 
the surety has rendered himself personally liable. But if the surety takes upon liimself 
more than a personal liability, and hypothecates immoveable propeity, tlie hyputbecn- 
tion can only be enforced by a regular suit (</). 

Security for restitution of property taken in execution of a decree. 
See 0. 41, r. fi ; 0. 4o, r. 13 (o). 

Security for the payment of money. — .See s. !56, sub-s. (4) ; 0. 25, r. 1 ; 0. 3S, 
rr. 2, 5 ; 0. 41, r. 10 ; 0. 45, r. 7. 

Security for fulfilment of any condition imposed on any person. — Thin, if 
a defendant produces promissory notes hi Court and tho plaintiff objects to their return 
to tho defendant, but they aie returned to him on C standing surety fer Iheir proiivr- 
tion when required, tlio plaintiff may, on non-prnduction of the notes, prooeed again.t 
G by execution under this sertion. 

Notice to surety. — When a decree is sent by tho Court which passed the decree 
to another Court for execution, the notice required by this section may be given by the 
latter Court (c). 


('/) iMiV V. .Untofeo (lfll7) .10 -MI. 22.1. | (e) MMininAAnlsr v. R(ij 7 A»iaI(l(inS )20 Itnm. 20. 
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This section does not bar a re^rutar suit against a surety.—' J'his section 
uives an udilitiontil, iint un l‘xelusi^u, remedy a<£ain.»t a surety, and does 7 !o< preuent 
the dcorce-liolder from lirinpiiig a regular gait on tiu- surelv-Iiond to enforce the 
security (/). 

Death of defendant before hearing.— 1 sues M to reoo\er Rs. 2,000 from B. 
On A’s application B s property i'- atlaelted before judgment. C stands surety for B, 
ond the attachincnt is lln-refore removed. B dies before the hearing of the suit, and 
his widow is brought on tli<’ leeoid as his representative. G then applies for his dis- 
charge as surety. 7iV de.itli doe-- not ojierate as a discharge of C from the sinrety- 
ship (g). 


^^146. Save a.s otherwise provided by this Code or by any 
law for the time being in force, where any 
pi'ococding may be taken or application 
iniidc by or against any person, then the 
proceeding may bo Itiken oi' the applicatioit may be made by 
nr against any person claiming under him. 


147 . Jn till suits to wJiich any person under disability 
is a party, any consent or agreement as to 
, ton-rnt oi .^monmA In iniy proceeding shall, if given or made tvith 
^^isgons^irrrt^itv.,;^ tlic exju'css Icavc of the Court by the next 
friend or guardian I'oi' the suit, have the 
same force and effect as if such pei-son were under no disabilit^i^ 
and had given such consent or made such agreement. 

“Any person under disability.*’ — ^Tju* bection ui>pUob to con&ont given on 
IkOuiH ot pcrNOiib iiikUt di'-.ibilitx* buch as luinoi'b and lumticb. 

“ As to any proceed injr,** — 'PhcM.' m ord** do not rekT to the conduct of a suit or 
apjwal. A next fiivnd oi* Lnundian ml liUtn has iindouhlidly the conduct of a suit or 
in his Lands. i3ut ii lie does anything in the action bci/ond the mere conduot 
of it, (».(/., cojifacnl'' not to a|»]ical, the jm jmhi under di^ahili1y ia not bound by it unless 
it In done uitli the expiC'"* lojive of the (’ouii (A). 


^ 148 . A\0iere any peiiod is fixed ui' granted by the Court 

for the doing of any act prescribed or allowed 
ijiiargmcut oi turn . ^ Code, the Court may, in its discretion, 

from time to time, enlarge such period, even though the period 
originally fixed oi’ granted may have expired. 


“ Act prescribed or allowed by this Code.” — ^'riic present beotion applies 
unly where a time i.s fixed for the doing of .my aet pretrriheil nr allowed by this Code. See 
for instance, the following rulce 

I. 0. 6, r. 18 (amendment ot pleadings). 


2. 0. 7, r. 11 (b) [inquiring plaintiff to oonect \uluiitiuii of suit]. 


(/) Motm V. Thakon (1»11) 30 Boiu. ii. 
hj) nowlidal V. .reshamjihni (1917) 41 Boia. 


I 402. 

> (A) Idioda \.,-g itbenbank (1889) 22 Q. 13. D S77. 


;Ss. 

I4S-I4S. 
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3. 0. 7, r. 11 (rcq^uiring plaintiff to sui)pl}' requisite stamp paper, where the pliiiut 
is written upon paper inauffioiently stamped). 

4. 0. 8, r. 9 (requiring written statement or additional written statement from a 
party). 

."). 0. 21, r. 17 (amendment of apj>Ucation for execution). 

An application for e-xtensioii of time fixed by the decree in a reikmpliun '•ml for 
payment of the mortgage-debt does not fall under this sect ion, but under 0. 34. r. 8 (')i 

Where an ej; parte decree is set aside on condition that the defendant slioiild pay 
d certain .sum of money to the plaintiff within a certain time, and such payment is not 
made, the Court has pow er under this section to enlarge the time for such payment ( 


V 149. Where the whole ox any part of any fee presfribed 
for any document by the law for the time 
cn^'ofcou“ being in force relating to coiiit-fecs has 

not been paid, the Court may, in its discre- 
tion, at any .stage, allow the person, by whom such fee is payable, 
to pay the whole or part, as the case may he, of .such court- 
fee ; and upon such payment the document, in respect of which 
such fee is payable shall have the same force and effect as if 
.such fee had been paid in the first instance. 


Scope of the section, — Thi'. section i' new. 11 is an enabling scctiun. It 
empow'ers the Court to allow a party to make up the deficiency of court-fees payable 
on plaint.s, memoranda of apjical, applications lor review ot judgment, etc., o\cn after 
the expiration of tlie period of limitation prt'Ciibcd for the filing of tliow' documents. 
The section enables a defocthe document to bo rclronjirdicehj validated if the insulUci- 
ency of the stamp is subsequently made up with tlio leave of the Court. It must, how- 
ever, bo noted that the power to make up tlic deficiency of court-foes is .swiJnV lu the 
discretion of the C'otirt and is not clnimnbh us of right by a patty {!;). 


* 150. Save as otherwise provided, ivliere the business 
, , of any Comd is transferred to any other 
raii-iorot ms.ii. s. (Joui'l to which the business is 

so transferred shall have the same powers and shall perform 
the same duties as those respectively conferred and imposed 
by or under this Code upon the Court from which the business 
was so transferred. 


<^151. Nothing in this Code shall be deemed to limit or 
otherwise affect the inherent poAver of the 
ofcouit.'’*”""'""'' Court to make such orders as may be 
necessary for the ends of justice or to 
prevent abuse of the process of the Court. 


(i) Jlat Singh v. Tika nam (1012) ;U All, 388. 1 (*) Valli v. Mahmad (1014) 10 Bom.' I. R. 763, 

(j) •Jarjarnatk Kamta Prasad All. 77. I 700. 
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Inherent powers of Court.— The Code of Civil Procedure is not exhaustive (I). S 
The Court has tliercfoie in many cases, where the circumstances require it, acted upon 151, 
the assumption of the possession ot an itthcretti power to act cr debito justitioit and to do 
that real and suhstantial justice for the administration, for which alone it exists (m). 

The present section (which is new) expi-esdy saves the inherent power of the Court. It 
does not, however, invcsl the Court with a jurKdiction over matters which are excluded 
from its oognizaiico. Tims a Court cannot under this section entertain a suit relating 
purely to oa-ste questions, such a suit not being one of a eivil nature (a): see s. 9 above. 

And, further, no order should be made under this section unless it is necessary for the 
ends of justice or to pievcnt abuse ot the process oi the' Court (o). But where the ends 
of justice do require it, the Court lias an inherent power to make such orders as it may 
deem proper. It has thus been held that, although the Code contairrs no express provision 
on the matters hereinafter mentioned, the Court has an inherent power, 

(n) to consolidate suits and ajrpeals {}>) ; 

(6) to postpone the licarnig of .suits pending the decision of a selected action (p) ; 

(c) to stay on the groutrd of lonrenience cross-suits (p) ; 

(d) to add a paity {g) : 

(c) to allow' a ihfincc in Junnu jumpcih (p) ; 

(/) to take cogiiiranco ot qucstiorrs which cut at the root of the snl^eot-iiratter 
of oontrorersy hclwoon the parties, e.g., whether a deed of mortgage is 
attested as required hy s. 59 of the Transfer of Property Act (r) ; 

{g) to set aside an order ohtained by fraud practised upon the Court, e.g., when 
iv pleader not ( ngaged liy the delendunt at all. consents to a decree on 
bcluvlf of the rleiondant («) ; 

(/i) to rehear a matter bcioio the order passed by the Court at a previous hearing 
is drawn up and soulcd (/). 

Prevent abuse of process of Court. — A C'oml 1ms inherent jurisdiction to 
stay any suit w Inch is an abuse of t he pi ocess of the Court ( it). 


sj 152 , Clerical or arithmetical mistakes in judgments, 
^ decrees or orders or errors arising therein 

accidental slip or omission may at 
any time be corrected by the Court either 
of its own motion or on the application of any of the parties. 

Amendment ot decrees and orders. — ^There arc two and only tw'o oases in 
which the Court can amend or vary a decree or Older after it is drawn up and signed, 
namely : — 

(t) under its inlumit puu'crs, when the decree or order does not correctly state 
W'hal the Court actually dc-cided and intended ; and 


<0 Durgii Dihal Das v. Amamji (ISll.'O 17 All. 
29, yi ; ’frttfi'Uilra Vhamlra Sen Il’ffri/zf- 
niAAS KhttUu! (1907) 4 Cal. B(i0. 

(w) Uuhum Chutid v. KtimtUtinand (1900) Cal. 
927, 981-32. 

(n) Jethahhai v. Chapbcy (1009) 34 Horn. 407. 

o) GtHMsh V. Pnruhhoiium (1009) 34 Doju. 135. 

p) Rukum Chand v. KamuUtncnd (1900) 33 CnI. 

927, 932. 


( 9 ) Lakkmichand v. Ka^uhai (1011) 13 Bom. 

L. 517, s-c, 85 Bon. 393. 

(r) Sha»m Paftc# a. Abdul Kudir (1912) 33 Mad. 
007. 

(«) Bfuangoufda v. ChurcUgifigoutda (1910) 34 
Bom> 408 \PeaTy Choudhury v. Sonoo Doss 
(1014) 10 C. W. N. 419, 

(0 MmafxUi v. Tiatik Lai (1009) 37 Cal. 260. 
(«) Uinduaian AasuTaMet Lid. v. Hal Mulraj 
(1914) 27 >Ind. L. J. 045, 052. 
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j. (i() under this section, Mlicrc there has been a clerical oi- aiithmotioal mistakt. m 

153. nn error arising from an accidental slip or omissioiL 

If a decree or order is sought to he amended or varied in any other ease, it can only 
be done by a review of judgment under 0. 47, r. 1, or by an appeal under s. D6 (a). It if 
doubtful whether a decree or older can he varied even by consent of parties after it 
is drawn up and signed (le). 

Inherent power to amend decrees and orders. — Every Court has an inherent 
power to vary or amend its own decree or order so ns to carry out its own mtanhig. In so 
doing it does nothing but exercise a power to correct a mistake of its niinisterial offirti 
by whom tlie deereo or order was dr.iwn up (a;)- 


llliistutlion. 


(1) A sues it and 6' tor Its. .3.000. The judgment awards Us. o,000 to.l “ as prayed” 
(i.e., as against B and C). The decree is drawn up .so as to render tlie amount payable 
by B alone. The decree may be amended and brought into conformity with the judp. 
ment ! Chathupjian v. Pydcl (1892) 1.5 Had. 403: Phrrnzsh/i v. fliiH Lit. (189S) 
22 Bom. 370. 


“ Accidental omiss’on." — This section enatJes the Court to eoiicot oiroi> 
arising from an accidental omis.sion. Thus where dircction.s as to costs were inadverUnUy 
omitted, the decree was sot right by adding the ditcotions (y). Similarly, where the dsU 
from uhich the payments oidcied were to run was imidrcrlevlhj omitted, tlie decree tt.t' 
perfected by adding the date (c). * 

“Accidental slip,’’ — A bona Jidc eiior us to the amunnt oi inteie.'it due to ii 
party may bo corrected undet tiiis section («). Ami so also an error as to the pcriml 
for which an injunction is to continue (b). 


DOJS not apply, — WJieie the order a.s drawn np represents the real decision 
of the Court, the Court has no jurisdiction to ix'hear or alter it (c). ‘‘Even when tin 
order has been obtained b\ fraud, the Court has no jurisdietion to rrhiar it. Tf .'-neli 
jurisdiction existed, it « oiilil he most misehievous " (rf). 


_/ 153. The Coiut inuy at any time, and on such terras as 

to cost or otherwise as it may think fit,, 
lieiwnii lionet tu luaeuii. amend any defect or error in any proceed- 
ing in a suit ; and all necessary amend- 
ments shall be made for the purpose of determining the real 
question or issue raised by or depending on such proceeding. 


Scope of the section. — O. 0, r. 17, is confined to the amendment ol phurfiHya : 
s. 152 to correcting crrois in jvdgmrnh, decrees or urden ; the present .section confers a 
gemrul power on the Cimit to amend dr/ecls and eirors in any proceedings in a suit anil to 


It) Lacliman v. Mohan (1880) -i All. 905. 

(w) Ainsmih v. WilMnq [leoil] 1 Ch. 67:t. 077. 
(f) Mdlot V. Smre (1885) 30 ('. D. 239, 240. 
ttf) iiopfr (1890) 45 C. D. 120; Chemim nni 
Sons V. Gordo, I. [1901] 1 K It. niM. 

<;) £’. V. E. [19031 P. I). 88. 


1 (tt) llnrter v. Parris (1889) 50 L. T. 131. 

(6) Sldpunighl v. Clements (1800) 38 W. It. (Eog.) 
740. 

I (••) Preston Hankiiuj Co. v. tyilliiim Allsap (ind 
Soiu [18051 1 Ch. 141. 

(it) Ib. p.i 43. jn'r Lord Ualdniro. 



AMENDMENT OP DECREES. 


145 


make dU nrKssaii/ amendments for tlie purpose of determining the real question at issue 
between the parties to the suit. In Australian Steam Navigulivn Co. v. Smith and Sons (e), 
their Lordships ot the Piivy Council said : “ Their Lordships are strong advocates 
for amendment whenever it can he done without injustice to the other side, and even 
where they have been put to ceitain expense and delay, yet if they can be compensated 
for that in any way, it seems to their Lordships that an amendment ought to be allowed 
for the purpose of raising the real question between the parties.’’ 

154 . Notlihig ill this Code shall affect any present right 
Saving of pn sent right 01 uf appeal tvMch shall have acerhed to any 
party at its commencement. 

See s. 90, siib-s. (3), and ss. 07 and lOt. 


155 . The enactments mentioned in the Fourth Schedule 
oi certain hcroliv amended to the extent specified 
in the lointh column thereof. 


156. The emctnients meMioned in the 
y iteiicaib Fifth Fclmlule are hereby repealed to the 

extent specified in the fourth column thereof. 

This lootion .uid tl'o Fitih Schedule have hoou ivpealod by tho Second Bope-tlirg 
and Amending Act 17 of 19M, s. 3. 


157 . Notifications published, declarations and rules made. 

places appointed, agreomeiits filed, scales 
cnietuu cm ]3rescribed, forms framed, appointments 
made and piwers conferred under Act VIII 
of 1859 or under any Code of Civil Procedure or any Act 
amending the same or under any other enactment hereby 
repealed ^liull. so far as they are consistent with this Code, 
have the same foi’ce and effect as if they had been respectively 
published, made, appointed, filed, prescribed, framed and 
conferred undei’ this Code and by the authority empowered 
thereby in such behalf. 


158 . In every enactment or notification passed or issued 
before the commencement of this Code in 
Rrfeniicr to code oi Civil which reference is made to or to any Chap- 
ter or section of Act VIII of 1859 or any 
Code of Civil Procedure or any Act amending 
the same or any other enactment hereby repealed, such refer- 
ence shall, so far as may be practicable, he taken to be made to 
this Code or to its corresponding Part, Order, section or rule. 


procedure and oUuv 
pealed enacDue it-'. 


10 


(f) (1889) 1 1 App. Cas. 318, 320. 


Ss. 

153-158. 



THE FIRST SCHEDULE 


OEDEE I. 


Parties to Suits. 


Who may be joined as 
plaintiffs. 


1 . persons may be joined in one suit as plaintifis 
in whom any right to relief in respect of 
or arising out of the same act or transac- 
.tion or series of acts or transactions is 
alleged to exist, whether jointly, severally or in the alter- 
native, jshere, if such persons brought separate suits, any 
common question of laAV or fact would arise. 


Joinder of plaintiffs. — This rule enables several perstjns to join as plaintiffs 
in one suit, though their causes of action may not bo the same, protii^ed that — ■ 

(1) the right to relief, alleged to exist in them, arises out of tlie same act or trans- 
action or series of acts or transactions ; and 

(2) the case is of such a character that, if such persons brought separate suits, 
any common question of late or fact would arise. 

Both these conditions should be fulfilled to enable several persons to join as plaintiffs 
in one suit. The two conditions are not alternatiiie ( f ). 


Illustrations. 

(1) .4 publishes a series of books under the litle of Thq O.xford and Cambridge 
Publications ” so as to induce tlio belief that the books are publications of the Oxford 
and Cambridge 'Oniversitios or cither of them. The Universities may join as plaintiffs 
in one suit to restrain A from using the title, because the publication and the belief 
induced are common questions of fart arising out of the same series of trniMictiuns {g). 

(2) .4, a shareholder in a company, sues 11, G and D, the directors, to recover 
damages on his own behalf for fraudulently inducing him to purqhase shares by declaring 
an illegal dividend ; and he joins in the same suit a claim on behalf of himself and all other 
shareholders (see r. S below) for repayment by the defendants to thq company of the amount 
of the dividend illegally paid out by them. A is not entitled to join both causes of 
action iu one suit, because the right to relief claimed in his personal capacity and the 
right to relief claimed by him as representing the shareholders do not arise out of the 
same transaction or series of transactions (A). 

(3) Four persons, each of whom separately took debentures on the f.iilh of certain 
statements in a prospectus issued by the directors of a company, joined as co-plaintiff? 
in one suit against the directors, claiming damages for misrepresentations contained 

(f)' Stroud V. Lawson [1808] 2 Q. B. 44, S2, 54. I George Gill ar,rl Sons [1809] 1 Ch. 55. 

ig) The riiirerstties of Oxford and Cinabridge v. I (5) Stroud v. Lav son [1808] 2 Q. n. 44. 
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in the prospectus. Hdd that as the several causes of action arose out of the same 
^anaaxtUm, and the case would involve common, questions of fact, the suit was properly 
framed (i). 

Jointly, severally, or in the alternative. — ^Where a right to relief in respect 
of the same act or transaction is alleged to exist in two or more persons severally, they 
may join as plaintiffs in one suit, or thej' may at their option bring separate suits. The 
rule does not require that they should join as plaintiffs in one suit. A Hindu priest raises 
a masonry stracture upon a certain platform round a sacred tree, on which every member 
of the community has an individual right to perform religious rites. Here every member 
of the community has individually a cause of action, and any one member may therefore 
sue the priest for the removal of the structure. But it is not necessary that all the 
members should join as plaintiffs in one suit. They may so join if they choose, but the 
law does not say that they should all so join {}). The .same rule applies when two or more 
persons arc entitled to the same relief in the alternative. The rule, however, is different 
when two or more persons aro jointly entitled to the same relief in respect of a transaction. 
In that case all persons so entitled must join as plaintiffs in one suit. Thus if A, B and 
C are joinl-mnirrs of a property, they must all bo joined as plaintiffs in a suit to recover 
the property (i). So in a suit to leeorer ancestnrl property, all the members of the 
joint family should sue together (1). If any one of ihoin does not consent to join as 
plaintiff, he may bo joined as rlefendanl [r. 10, sub-r. (2)]. The proper course is first 
to ask him to join as plaintiff, and if ho refuses to join him as defendant. 

2 . Where it appears to the Court that any joinder of 
Power of oouri to order plaiutifls iiiav embairass or delay the trial 
separate triab. 001111; iiiay put the plaintiffs 

to their election or order separate trials or make such other 
order as may be expedient. 

This rule ooutemplatos the case nheie a suit has been brought by several plain- 
tiffs in respect of the same act or Iransaetion, but where the causes of action arc so dis- 
tinct that it may not be convenient to dispo.so of them at one trial. In such a ease the 
Court may put the plaintiffs to their election as to which of them .should proceed or order 
separate trials or make such olher order .is may bo expedient. A suit by several cre- 
ditors, joining as co-plaintiffs in a creditor's action, or a suit by several market gardeners 
claiming certain prvtcrentiul righl.s as to stands in the market, is not a suit, where the 
joinder could emb.irrass or delay the tii,d (i»). As to '* cause of .ictioii”, see notes to 
S. 20 above. 


3 . All persons may be joined as defendants against 
whom any right to relief in respect of or 
defendam^ “ arising out of the same act or transaction 

or serie.'t of acts or transactions is alleged 
IfO exist, whether jointly, severally or in the alternative, where 
if separate suits were lirotight against such persons any common 
questio n of law or fact would arise. 


<i) Drfnctbier v. H'ood [1800] 1 Ch. 393 ; and see (£) Sattw/ieri v, Val/otil (1881) 3 Mad. 234. 
Fratike lUinu v. Great llurnni/u, Ctniiage \ {1) Colltctor of Monghyr y. Uurdai Narain (1880) 
Co. [190 1 | 1 O.B. 504. ' 5 Cal. 425. 

0) Saijiilal V. L ■ laUal (1897) 24 Cal. 385. (w) Bedford v. EIUb [1901] A. C. 1, 12. 


o. 1, 
rr. 1-3. 
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O. I , r. 3- Joinder of defendants. — ^Under this rule all persons may be joined as defendants 
against whom any right to relief in respect of tlio same act or transaction is alleged to exist, 
where, if separate suits were brought against such persons, any comirvon question oj hvr 
or fact would arise. 

Ulnstratlons. 


1. A, riding in an omnibus belonging to JS, is injured by a collision between the 
omnibus and a carl belonging to C. A sues B and C for damages for personal injury 
charging the defendants joi«rt»/ with joint negligence, and, alternatively charging sepa- 
rate negligence against each defendant. The suit is not bad for mi-sjoinder of defendants, 
beoause the injury to the plaintiff arose from the same transaction or series of transacliimf 
and the ease involves common questions of fact (h). 

2. il mortgages certain projierty to X, After X’s death, A claiming to be thr 
adopted son of X sues J\I ou the mortgage, and a eon.'<ent decree is passed in the suit. 
Subsequently B, alleging that she is the sister and heir of X, sues A and M (1) for a 
declaration that the adoption of .1 was not validly made, and (2) that the consent-decree 
(to which she was not a party) is not binding on her. The suit is bad for misjoinder, for 
the relief sought is in respect of tico ifistinct acts or transactions, namdy, (1) adoptiou 
and (2) consent-decree, and there is no rummon question of fact or law which affects both 
the defendants (o). 


3. A is an exporter of frozen meat. B is the owner of ii lino of steamers. By 
a oontraot between A and B, B agrees to carry from Argentine to Eurepo frozen meat 
in steamers belonging to him or in other suitable steamers. It is subsequently agreed 
between A and B that frozen meat should be shipped by A on a steamer called the 
Devon procured by B, but Ijelonging to C. Meat is accordingly shipped on tho Devou 
and the master of the Devon signs a hill of lading in icspcot of it and hands it to A. 
A sues B and C in respect of damage to the meat alleuod to have been caused by the- 
unseaworthiness of the Devon, claiming agiun.st B on tho terms of tho beforcmentioneil 
contract and against C U]ioii the bill of taeling. The suit is net bad for misjoinder of 
defendants (;i). 


“Jointly.”— A obtains a lease ol tmaiii lands Irom B (landlord), and enters intu 
possession of the lands. B then lets the land in separate imrlioiis to G, D and E. Sub- 
sequently B, C, D and E forcibly dispossu-ss A of the land. A may sue B, C, D and E 
in one suit for ejcotnicnt. The plaintiff being '•nlitled to claim pos.scssion of the land 
as a ulwlc, the more fact that C, D .and E hold specific and distinct portions of the land 
under different demises from B, doc.s not make tho suit bad for misjoinder of defondantf 
Nnndo v. Banomali (1912) 29 Cal. 871 ; Baejhunath v. &rosfj (1899) 23 Born. 2Cfi. 


“ Severally.” — Certain property held by .<1 is sold under the Madras Bent Re- 
covery Act in separate lots for arrears of rent, and purchased by B, C and D respeetively. 
A sues B, C and D to sot aside the sale on the ground that proper notice of sale was not 
given. Tho suit is not bad for misjoinder of defendants merely booauso the property 
was sold to different purchasers. “ Tlie proceeding under which the various item!- 
[of the propci'lyj wens sold was one, and the ground upon which tho validity of the sale 
was impugned is the same in each case ” {q). To use tho words of tho present rule, the 


fn) Bullock V. loitdon General Omnibus Co. [10071 
3 K. U. 2CA ; Frunkenbwrg v. Great Horse- 
lees Camnife Co. [lOUO] 1 Q, B. 504. 
io) Umabai v. liuate Bal>'aat [1008) St Bent. 0o8. 


(p) Campania Sommima v. HouUer Brothers i 
Co., [1910] 2 K. B. 354. 

(?) Uorasomi v. iluUtasamy (1001) 27 Mail. 04. 
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right to relief claimed is in respect of the aame a<A at series of acts, and there is a common O. I 
question of fact and Jaw. Pl>, 3^ 

" In the alternative.” — A executes a lease of his land to B for a period of two 
years. At the end of the first year A sells the land to C. C demands rent for the second 
year from B. B alleges payment of the whole rent for two years to .d in advance. C 
may sue A and B praying for a decree against A, if it be found that B paid the rent to 
A as alleged, or, in the alternative, against B. if it bo found that B did not pay the rent 
to A : Madna J/o/mn V. /fof/oieni/ (18SC) 12 CaL 5S5 ; Mowji v. Kuvcrji (1907) .81 
Bom. 516. 

Court may give judg- 4. Jiiclsmeiit mav be given without 

ment lor or agninat ouc oi , ° »/ o 

more of joint puitics. any amendment, 

(а) tor such one or more of the plaintiffs as may be 

foimd to be eiviitled to relief, for such relief as he 
or they may be entitled to : 

(б) against such one or more of the defendants as may 
be found to bo lialile. according to their respective 
liabilities. 


Cls. (a) and (b). Cl. (a) of this iiilc is to be read with rule 1 above and cl. (b) 
with rule 3 abox 0. 

5. It shall not be necessary that every defendant shall 
Defendant need not be ^6 interested as to all the relief claimed in 
dafmcdf" any suit against him. 


Scopa of the rule. — Tliis rule is to be read with rule 3 above. It provides in effect 
that where a suit is brought ag.iinst scxeral defendants, the more fact that every de- 
fendant is not 'iitcicstcd as to all the reliefs claimed in the suit is no ground for objec- 
tion that the suit is bad for mi-.ioiiidcr of defendants. 


6. The plaintiff may. at his option, join as parties to 
the same suit all or any of the persons 
scverally. or jointly and severally, liable 
on any one contract, including parties 
to bills of exchange, hundis and promissory notes. 


Several liability on a contract. — This rule is conlined to suits on contracts. 
The liability on a contract may be either (1) several, or (2) joint and several, or (3) joint. 
A and B, each for himself, agrees to pay Rs. 5,000 to C. Here A and B are severalty 
liable on the contract. C may therefore bring one suit against A and B, or ho may bring 
a separate suit against A and a separate suit against B. 

Joint and several liability on a contract. — The legal oonsoquenoes oinjoirU 
and several liability on a contract are the same as those of several liability. Thus if A 
and B, pass a bond to C for Rs. 5,000, and the bond provides that A and B should yotn% 
and severally pay the amount to C, C may sue A and B jointly, or ho may sue them 
separately as in the ease where the liability is several. 
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O. 1 , Joint liability on a contract. — ^The present rule does not provide tor the 

rr. fi, 7. ease of a joint liability arising on a contract or negotiable instrument. The reason is 
that so far as liability on a contract is concerned, s. 43 of the Indian Contract Act, 1872, 
makes all joint contracts joint and several. It allows a promisee to sue one or more of 
several joint promisors as ho chooses, and c.vcludes the right of a joint promisor to be 
sued along with his co-promisors (r). A partnership firm oonsistinc ot two persons, 
.-1 and B, purchases from C goods worth Rs. 3,000. The liability of partners iijoiiU, 
and A and B arc therefore jointly liable to pay the price to C. But under s. 43 of the 
Contract Act C may sue either A or B at his option. It is not incumbent upon 0 to 
make both A and B defendants. If G sues A alone, and a decree i' pa-'ed against .4, 
he cannot, according to English law, afterwards sue B, though the deerte agaimi A maij 
remuiii vumtisjied. The reason is that there is in the ease of a joint contract a single 
causo of action which can only be once sued on. The same \ icw has been taken by 
the High Courts of Calcutta, iladras. and Bombay. On the other hand, it has boea 
held by the High Court of Allahabad, that the effect of s. 43 of the Indian Contract Act, 
1872, is to make all joint contracts joint and eeveral. Therefore, where C obtained a 
judgment against A up m a, joint bond executed by A and B, and the j udgment remaining 
unsatisfied, he sued B for the same money, it was held by that Court that the -iiit aaainst 
B was not barred («). 


“ Parties to bills of exchange.” — A draws a bill of c.xohange upon /; payable 
to a or order. The bill is accepted by B, C tbon endorses the bill to J). D endorses it 
to E, and E to i\ If tho bill, while in the hands of F, is dishonoured, F may at hi’ option 
sue .4 (the drawer), or B (tho acceptor), or C (the endorser) or D (tlie ondov'cr). or B 
(tho endorser), or F may bring one action against all or any of them (/). 


. s 7. A^Tiere the plaintiff is in doubt as to the person from 
...... . V. whom be is entitled to obtain redress, be 

plaintiff in doubt . . -i r i i 

irom^wbom redress Is to be may joiu two OP more deiencianls in order 
that the question as to wbicb of tbe defen- 
dants is liable, and to what extent, may be determined as 
between all parties. 


Scope of the rule. — ^This rule applies only whore tlie plaintiil i- m doubt as tj 
the person from whom he is entitled to obtain redress. It docs not enable a jjlaiiitill 
to join separate causes oj action against diJfercHt defeudanls in one action in a ca-e where 
ho could not do .so under r. 3 above («). Thus if damage is caused to A’s house, and 
he is in doubt as to whether it was caused by excavation works carried on by a County 
Council or by a Water Company allowing water from its mains to weaken the soil in front 
of the house, A cannot join tho Council and the Company in one action, for those are 
two distinct torts. It docs not matter that the resulting damage is the same in each case ; 
for it is not the damage thit constitutes the cause of action, but the injuria or the wrong 
done by a tort-feasor (v). The present rule does not apply to such a case. The follow- 
ing, however, is a case to which the present rule applies, ilf, purporting to act as agent 


(r) Hemendro v. Kajendrolalt (187S) 3 Col. SSS, 
360; Lukmidas v. Punhotamdas (1883) 6 
Sam. 700, 701 ; Gursami v. Samurti (1881) 
6 Mad. 37 ; Narayana v. Itakshmana 
(1807) 21 Mad. 256 ; Muhammad v. Budlie 
Bam (1600) 22 All. 307, 315. 

(r) See the cases cited above . 


(t) Pettonji V. Mirza (1878) 3 Cal. 541. 

lu) F/iompion v. Pondon County Council (1809) 
1Q.B.S40,844. 

(u) Frenkmburg v. Great Ilor&dess Carriage Co. 

[1000] 1 Q. B. 504, 610, explaining Thmnrem 
V. London County Council (18991 1 Q. B. 
840. 
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for 0, enters into j, eontraot with A. M fails to perform the contract. Here if A is O. 1 
certain that M was C’s agent, A can sue G alone, 0 being the principal. Again, if A is rr. 7, 8. 
certain that M falsely represented himself to be C’s agent, A can sue M alone. But 
if A is in doubt as to whether JU had authority from C to enter into the contract, A may 
sue both M and G (w). Seo Contract Act, as. 230 and 233. 


8. (1) "Wliere there are numerous persons having the 

„ same interest in one suit, one or more of 

One person ina,v sue or ^ .1 • * , 

defend on behalf of all in sucli persoiis mav With tlio pennissiOD. of 

same Interest. ,-i /-a*- . 1 ^ t-i 

the Uourt sue or be sued, or may defend, 
in such suit, on behalf of oi' for the benefit of all persons so 
interested. But the Court shall in such case give, at the plain- 
tifE’s expense, notice of the institution of the suit to aU such 
persons either by personal service or, where from the number 
of persons oi- any otlier cause such service is not reasonably 
practicable, by public advei-tisement. as the Court in each 
case may direct. 

(2) Any person on whose behalf or for whose benefit a 
suit is instituted or defended under sub-rule (1) may apply 
to the Court to be made a party to such suit. 


Object of the rule. — Thi& lule is an exception to the general rule that all per- 
sona intoi'osted in a suit ought to bo made parties thereto (x). Convenience reguires 
that in suits whole there is a oominuiiity of interest amongst a largo number of persons, 
a few should ho allowed to ropiesent the whole so that tioiible and expense may he 
saved (y). 

1 Application of the rule.— The provisions of this rule apply only if (I) the 
' parties aie numerous, and (2) have the same hiteresl, .ind (3) the neeossary permission 
j is obtained and (4) nolicp "ii en. 

“ Numerous parties.” — Where the number of ■Icfcndants was thirty, it was 
held to be numerous (s). It has hoen hold, by the Higli Court of Madras that a suit 
cannot be brought under this rule on behalf of the general public [a), or on behalf of the 
Hindn communily, as neither “ the general public ” nor the Hindu Community is 
capable of ascerlaintnent (6). But a different view has recently been taken by the High 
Court of Calcutta, the latter Court observing that it was not necessary to the appli- 
cation of this rule that the parties should be capable ot being ascortained (e). 

“ Same interest.” — It is essential that the parties should have the same interest 
in the suit. Thus, where there are numerous legatees under a will, any one legatee may sue 
the executors on behalf of himself and the other legatees for a discovery of the estate 
of the deceased come into their hands, as they have all the same interest in having the 


u>) Bennetts it- Co, v. MeltuiraUh it Co. [1896] 
2 Q. B. 464. 

(e) Chudaaama v. Partapsang (1904) 28 Bora. 214. 
(W) Srinivasa v. Raqham (1900) 23 Mad. 28. 

(z) Andreitu v. Satmov (1888) IV. N. 102. 


(а) Adaisson v. Arimugam (1886) 0 Mod. 468. 

(б) Sajedur Raja v, Raidyanaih (1803) 20 Cal. 

867. 

(c) Monniotho Nath v. Ilarish Chandra (1900) 
33 Cal. 005, 010>012. 
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Q. I. r . 8. will proved (d). Similarly where a person dies leaving mtineroiw crediiora, any one ere- 
ciitor may sue on behalf of himself and tho other creditors, as they all have the same 
interest in making out tho estate of tho deceased as large as possible (e). It is abso- 
lutely necessary for the application of this rule that tlie parties should have the same 
interest. It is not sufficient that their interest arises from the same (/•vawt'/ioa. Thcro- 
fore, where goods of several persons are shipped under sejiarate bills of billing, the mere 
fact that the goods of all tho persona are lost by the same cause docs nut entitle any one 
or more of them to bring a roprcacntalive suit on behalf of themselves and others against 
the otvuer of the ship ( /). 

In the case of a chib consisting of numerous membois. the suit in.iy be biought by 
the scerotary on his onn behalf and on behntj of the oilier members under this rale (g), or 
it may bo brought by any one memiH'r on his own behalf nnrl on lx half of the othn mtm- 
bers [h). 

5uit by a member of a community in his own right. — This rule is an 
enabling rule. It docs not debar a member of a community from miint.iining a suit 
in his own right, though the act complained of is injurious to tho whole community. 
Thus if jllaiiomodans belonging to a particuhir sect are not allowed to use a rao'-que for 
prayer, any member of the sect entitled to use the mosque may sue as iilaintiff to enforce 
the right. It is not necessary that the suit .should be brought by him mi bcliall of him- 
self and all oilier Members of the sect entitled to use the mosque. .Siinilarh, .my nil mber 
of a community may bring a suit to act aside unBulhori'icd alien, vtiim- ot endowed 
property or of property belonging to the community or for the remo\ ,il ol encroach- 
monts upon such property (t). 

At what stage of the suit should prrmiss’oa be obtained ?— The 
proper course is to obtain the pemii-si-ion before tho suit is instituted ; but I heie is notliing 
in the rule to show that if it is not so done, it cannot be granfod .ifterwnids. lienee the 
permission may bo granted oven after the institution of the suit (y). 

“May be sued.” — This rule applies not only to the case of numerous pUintiffa 
having the same interest, but also to the case of numerous defendants h iving tho same 
interest. Thus where tho inhabitants of a \ jllagc assert a right of w.iy oicr hind belong- 
ing to the plaintiff, the plaintiff may, with tho permission of the Court, sue any one, 
or more of the inhabitants on behalf of them all (I). The consent of the defendants 
on the record is not necessary for this pur)x>se (1). 

“ May defend.” — When tlmre arc numerous defendants h.T.viug tho same 
interest, ary one of tlicm “ may be sued"’ on hiS behalf and on behalf of others. But 
where this is not done, and all the defendants are on the record, any one defendant 
“ may defend ” the suit on behalf of himself and tho rest with the permission of the 
Court. 


Title of the suit. — ^The title of the suit in such cases, where the plaintiffs ste 
numerous, is A. B. on behalf of himself and all other the creditors of X. Y. v. C. D.; and 


(d) Geereeballa v. Chtouler Kvnt (1885) 11 Cal. 

213. 

(e) The Oriental Hank Corporation v. Gabmd (1883) 

9 Cal. €04 ; hlrahimbhai v. irdbai 
(1902) 26 Bom. 677. 

IS) Mmll <t Co. V. Anight Sleamehip Co. (1010) 
2 K. B. 1021. 

(a) Uuhanmadan Assccialion v. Jlalhshi (1884) 
0 All. 284. 

(A) Mahomed v. Uusen (1808) 22 Bom, 729. 


(!) Gulltt V. Hatania (1910) 3-2 All. 284 ; Ham- 
chandra v, Ali (lOli.) 1 6 All. I!i7. 

(j) Fernandez v. hedriguu (1897) 21 Bom. 184; 
Chennu v. Krwhnan (1902) 25 tlad. 300; 
Saldeo v. liir Gir (1900) 22 All. 269; 
Ahmed Alt v. Aldul Slajid (1917) 44 CaJ. 
238. 

ik) Chuni Lot v. Eamkiahen (1888) 15 Cal. 460. 
(1) Ambalam v. liartle (1911) 36 ]Uad. 418, 423. 
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where the defendants are numoroua, it is A, B. T. C. D. on behalf Jof himself and all 
ether inhabitants of village X. 


0. I, 
rr. 8-iO. 


V ' 9. No suit shall be defeated by reason of the misjoinder 
''' or non-joinder of parties, and the Court 

Hiejoinder and non-joinder may in every suit deal ivith the matter 
in controvert so far as regards the rights 
and interests of the parties actually before it. 


Misjoinder or non-joinder of parties. — ^A misjoinder or non-joinder of pwrlia 
IS not fatal to the suit. Where there is ,i miijoinder of parties, the name of the plaintiff 
or the defendant who lias been ini|Uo|>i'ily joined, may be struck out under r. 10, sub-r. 
(2) below, and wlioro there is a non- joinder of persons «lio aic neeessary parties to the 
Suit, they may lie added as paitie^ iiiid'S the same rule. 


10 . (1) Where ;i hiiit has been instituted in the name 

of the wrorg person as plainiifi or where 
piaiitin."' it i'^i <hiubtful whether it has been insti- 

tuted in ihe name of Ibe right plaintifi, the'^ 
Court may at any stage of the suit, if satisfied that the suitJ 
has been instituted through a hon i jide mistake, and that it is 
necessary for the determination of the real matter in dispute 
so to do, order any other person to he substituted or added 
as plaintiff upon such i-ernis as the Court thinks just. 


(2) The Court may at any stage of the proceedings either 

upon or -without the application of either 
idd°|mui'"f^ party, and on such terms as may appear 

to the Coiul; to lie just, order that the 
name of any party improperly joined, whether as plaintiff 
or defendant, lie stnu k out. and that the name of any person 
who ought to have been joined, Avhetber as plaintiff or defend- 
ant, or whose presence before the Court may be necessary 
in order to enable the Court effeotually and completely to 
adjudicate upon and settle all the questions involved in the 
suit, be added. 

(3) No person shall be added, as a plaintiff suing without 
a next friend or as the next friend of a plaintiff under any 
disability -without his consent. 

(4) Where a defendant is added the plaint shall, unless 

the Court otherwise directs, be amended 
manner as may be necessaiy, and 
^ amended copies of the summons and of 



154 


THE FIRST SCHEDULE. 


0. 1 , r. 10. the plaint shall be served on the new defendant and, if the 
Court thinks fit, on the original defendant. 

(5) Subject to the provisions of the Indian Limitation 
Act, 1877, section 22, the proceedings as against any person 
added as defendant shall be deemed to have begun o nly on the 
sftTvicp-nf t.Tift summons. 


SUB-RULE (I). 

Scope of sub-rule (I J. — Sub-nilo (1) contemplates cases in «lueh a -.ait is 
brought by a plaintiff, and lie subsequently finds out that he cannot got the full relief 
he socks without joining some other person as co-plaintiff (m), or where it is found 
that sonic other person, and not the original plaintiff, is entitled to the relief claimed. 
In the former case, the application (which must be made bj' the original plaintiff) will 
be for adding, and in the latter, for subslilnting that other person as jdaintiff. But 
the Court must he satisfied before the application is granted tliat the amciidiacnt has 
become ncecssarj- through a bond fide mistake on the part of the original plaintiff. The 
foUoiiing are the leading cases: — 

(1) The Official Assignee of Madras constitutes A.V., Official Assignee of Bombay, 
his attorney to institute a suit on his behalf in Bombay. A. B., instead of suing as 
‘•constituted attorney of tho Official Assignee of Madras,” sues by mistake as “Official 
Assignee of Bombaj'.” Tlio plaint may be amended under sub-rule (1) by substituting 
tho former description for the latter : Sardarnml v. Amnvni/al (1867) 21 Bnm. 203. 

(2) A sues B for work done under a contract. B contends that the (onlraot has 

been assigned by A to C, and A therefore has no right to sue. A says that the assignment 
is not an absolute one, but by way of charge only, and that ho has thercfoic a right to 
sue. It is found that the assignment to 0 is an absolute one and that there w as a bond 
fide mistake on the part of A in believing that the assignment was by way of charge only. 
The plaint maybe amended by substituting C as plaintiff: Hughes v. [lome 

Hotel Co. [1902] 2 K. B. 48o. 


SUB-RULES ( 2 ) to ( 5 ). 

Parties when added, — A person may be added as a party to a suit in the follow- 
ing two cases only : — 

(1) when he onglU to have been joined as plaintiff or defendant, and is not .so 

joined ; or 

(2) when, without his presence, the questions in the suit cannot be completely 

decided. 

There is no jurisdiction to add a party in any other case (n). Thus a person should 
not be added as a defendant merely because ho woiJd be incidentally affected by a judg- 
ment (o). 

Parties cannot be added so as to alter the nature of the suit.— A sued /or 
in's share of the estate of a deceased relative. On an application to have other persons 


(m) Ayscavgh v. BvUar (1880) 41 C. S. 341. 

(n) McOheant'f. QyUs (No.2)ri902] 1 Ch. 911,918. 


to) Moser v. Marsden [180S] 1 Cli. 487. 
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i nterested in the said estate added as paitie& to the suit, it \\ as Iield tliat the Couit could 0. i , 
not add them 'i''’parties, as to do so \\ ould bo to altci the nature of the suit b\ converting rf. 10-13 
it into a general admtnisiiahov mil {p) 

“ Any defendant be made a plaintiff.” — .1 brought a suit foi dissolution of 
paitneiship and for paitnorship acooiints against his co pirtncis He then settledwitli 
most of the defendants, and applied to the Couil foi leave to withdraw the suit or that the 
suit might be dismissed Two of the defendants objcetul to tlie dismissal of the suit, 
and applied that they might be made plamtifis, and that the plaintiff might bo made a 
defrudunt and the oUit piocecded with The Court granted tli‘ application (j). 

Consent of person added as plaintiff. — If any person who ought to have 
been joined as plaintiff does not consent to join as plaintiff, ho may be mode a defendant 
in the suit The piopci couisi is fust to lequire him to join as plaintiff, and if he refuses 
to join as plaintiff, then to join him us defendant But the suit will not be dismissed 
merely because he is joined as defendunt without being first called upon to join as plamtiff . 

Limitation Act, sec. pioiicUsamongst other tilings that when, after the in- 
stitution of a suit, a paity is iddcd is i plaintiff oi defendant, the date of addition is 
to bo consideied as regards thatpiit^ is the date of the institution of the suit Thus 
whole A, Rand G were thioo puitners, and A sued B only foi a partnership account, 
and C w as added as u dcfonUaiit a/to the pciiod of bmitatioii, the suit was dismissed (r) 


11. The Couit may gi\e the conduct of the suit to such 
condm 1 01 suit pei SOU US it decms pi opei . 


12. (1) Wheie theie are moie plaintifih than one, any 
one 01 more of them may be authonzed 
\ppcdnncc OJ one oi by any othei of them to appear, plead or 

Mversl plsratifls oi (Ivfen i.i t'*' i 

^aintsfoiotiiois cict ioi biicli otlicr 111 any proceeding; and 

^ '■ ' in like mamier. ivheie there are more 

^ defendants than one. any one or moie of them may be autho- 
rized by any other of them to appeal, plead or act for such 
other in any proceeding. 

(2) The authority hhall be iu miting .signed bv the party 
giving it and shall be hied m Court. 


13. All objections on the ground of non-joinder or mis- 
joinder of parties shall be taken at the 
jo.i?Sr"l,oiud° earliest possible opportumty and in all 
r' cases where issues are settled, at or before 

such settlement, unless the ground of objection has subse- 
qhently arisen, and any such objection not so taken shall be 
.^.v-vJ^eemed to have been waived. 

Oh Ling Tee \ (1808) 10 W R 80 (j) EiiUjee v Velliibhoy (1883) 7 Bom 107 

A Huigu Lai \ Balieo Ham (1102) Ji III (r) Ramdoval v /oomenjiw (1887) 14 C il 701 

o53 IS) 
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O. I, r. IJ. “Unless the ground of objection has subsequently arisen.”— Tima if a 
co-parconor or a reversioner or a remainderman is bom after the settlement of issues 
in a suit to wbioh ho is a neccssar5' party, he should bo joined as a party. If ho ismot 
joined as a party, the defendant may object to his non-joinder, though it bo after the 
‘<ettlcment of issues. 


ORDEE II. 


Frmne of Suit. 

0. 2, 1. Every suit siiall as lai’ as practicable be framed so 

t* *• , ^ , as to afiord gromid for final decision upon 

^ • tbe subjects in dispute and to prevent 

'■ ' further litigation cone ernirg tbem. 


Rules 1 and 2. — From this lule read with rule ( 2 ) below, the mcciit.on ot tho 
legislature appoai'-s to be that a*- far as possibh all matters in tpsputo boUvern the 
partio'- relating to the ■same transaction '•hould be disposed of in the same suit is). 


2. (1) Every suit shall include the whole of the claim 
which the plaintiff is entitled to make in 
re.'.pect of the cause of action ; but a plain- 
tiff may relinquish anypoition of his claim 
in order to bring the suit within the jurisdiction of any Court. 

(2) "WTiere a plaintiff omits to sue in respect of, or inten- 
tionally relinquishes, any portion of his 
claim, he shall not afterwards sue in res- 
■ pect of the portion so omitted or relin- 

quished. 


(3) A person entitled to more than one relief in respect 
of the §ai)t)e .cause of. action may sue for aU 
or any of such reliefs ; but if he omits, 
except with the leave of the Court, to sue 
for all such reliefs, he shall not afterwards sue for any relief 
so omitted. 


Omission to sac for ouc 
of sevcTBl icUcfs. i, r 


Explanatioti . — For the pmposes of this rule an obligation 
and a collateial security for its peifoimance and successive 
claims arising under the same obligation shall be deemed 
respectively to constitute but one cause of action. 


(t) Chnnd \, Mohvrr (1808) 25 Ciil. 371. 
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lUvMraiion. (j_*2 

A lota a house to U at a yearly rent ol Bs. 1,200. The rent for the whole of the 
years 1905, 1900 and 1907 ia due and unpaid. A sues P in 1 90S only for the rent due for 
1906 . A shall not afterwards sue B tor the rent due lor 1905 or 1907. 

^pl'ttiny of claim, — The object of the rule is, to u^e tho language of r. 1, “to 
prevent further litigation. hor that purpose the rule provides that every suit shall 
include the whole of the claim which the plaintiff is entitled to make in respect of the 
scittiB cause of action. He shall not be entitled to split his cause of action into parts, 
and bring s,pa>ate suits in respect thereof. If he omits to sue in respect of, or inUn- 
tionallp relinquishes, any portion of the entire claim arhina from the some cause ofactU-v 
he will be precluded from suing in respect of the portion so omitted or relinquished, 
though ho may allege in his plaint that he intends bringimr a .second suit for the portion 
omitted (t). Hut a plaintiff wdl not be said to have omittifl to sue in respect of a por- 
tion of his claim within the meaning of this rule, iinlciS he w a-, at some time prior to the 
suit, OMiarfl or iw/ormed of tho chiiiii or of the facts which would give him a cause of 
action (a). If the phiintiff aw s an are ot the claim, ami omitted to sue in respect thereof, ho 
could not afterwards sue in lespeet thereof, though the omission tvas accidental nr 
involuntary (®). The following ,iie '.mu- cf the le.iding eases; — 

(1) A owes B Its. 2,200. B miy relinquish U.s. 200 to bring his suit within the 
juriadiotion of a Presidency Small Cause Couu, and may sue A in that Court for 
Ea. 2,000. Hero the relinquishment being intentional. If cannot afterwards sue A for 
Es. 200, the ]) 'I'tio.i relinquished. Hut if tho suit is transierred on if’s application to 
the High Court, B may add Es. 200 to his claim, tho High Court having jurisdiction 
over tho cntiio claim : RaiJall v. Bhujnhari (189.5) 1 C, W. X. 02. 

(2) A Mahoniedaii wife 'uee her liushand to reeo\er property belonging to her 
including Government paper of tho value of K->. lOU.OffO. .ind a decree is passed in her 
favour. She afterwards sue.s the liushand to recover from him Government paper of 
tho value of Es. 5,000, alleging tliat alie omitted to include tlie same in the previous suit 
by an orcrsifjht. The suit is b.irred, for she was airart of iier claim when she brought 
the previous suit : Bii'Mior Ruheem v. Shumsounnissa (18(;7) 11 M. I. A. .'551. 

(3) Where a promiasjry note is payable by iiisulments, and two or more instal- 
ments have beoorao due, and the holder of the note .sues only for one of the instalments, 
and omils to sue for the other iu'talments. he cannot afterwards sue for those 
instalments : Mnckialnsh v. (Jill (187t) 12 B. L- E. 37. 

D'stinct causes ot act'on. — H the c,iuse of action in the subsequent suit is 
different from that in the first suit, the enhscqucnl suit is not barred. What the rule 
requires is that every suit shall include tho ichole of the claim arising from one and the same 
cause of action, and not that every suit shall iuclude every claim or every cause of action 
which tho plaintiff may have .against the defendant (u>). 


Itlvstralions. 

(1) A, claiming as Ai«/a/7ier'^i /leir, sues B for posicssiou of certain landa He then 
sues 0, also as his fuller' s heir, for posjosdon of another plot of land. The second suit 


(0 Maksud v. Rargis (1803) 20 Cal. 322. 

(u) Amanal v. Itnaad Husain (1888) 15 Cal. 800, 
16 I. A. 10» ; Sankaran v. Parvathi (180(1) 
1!) M.id. 145 ; Jlatid Kunmr v. Mimui Ml 
(1010) 32 All. (125. . 

(») BttUmr Ruheem v. Skimsommssa (18G() 11 


M. I. A. 551, (104-005. 

(<e) Piitapvr Raja v. Suriua Rau (1884) 8 Mod. 
520. 624, 12 1.A. 116, 110; AmamU v. httdad 
Husain (1838) 15 Cal. 800, 151. A. 100; 
Hanuman a. Hanuman (1802) 10 Cal, 123, 
18 t. A. 158. 
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O. 2, r . 2. is not barred, for the causes of action in the two suits are entirely distinct, and moreover 
the suits are against different individuals : Dampanaboymi v. AddaUa (1902) 25 Mad. 
730 ; Xarayan v. Shamrao (1903) 27 Bom. 379. 

(2) A suit by a Mahoraedan widow for domr is no bar to a subsequent suit by her 
for a declaration of her right to possess for life lier husband’s estate in aoeordance 
with a proved local custom: Mahomed v. HasinBanu (1894) 21 Cal. 157, 20 I. A. 155. 

(3) A suit to eject a tenant holding under a lease is no bar to a subsequent suit 
against him for rent under the same lease : Subrnya v. Ralhrauelu (1909) 32 Slad. 330. 

Successive claims arising under the same obligation constitute a single 
cause of action. — This is explained by the illustration to the section wliich shows 
that if rent has become due for the years 190.5, 1900 and 1907, the landlord can bring 
only OTIC suit for the vtiole of the rent in aircar.*., and that if he sues for tlic rent duo 
for a i)articuIarycaronl 3 ’, he will be precluded from suing for the rent due for the other 
j-ears. 

Interest due on a mortgage or on a promissoiy note, maintenance, malihana, &e.. 
are other instances of “ successive daiins arising under the same, obligation.'’ 

Different causes of action arising from the same transaction.— This 
rule docs not require that when several causes of action arise from one transaction, the 
plaintiff should sue for all of them in one suit. What the rule lavs down is that where 
there is one entiie cause of action, the plaintiff cannot split the cause of action into parts 
so as to bring separate suits in respect of those part.’. As observed by their Lordships 
of the Privy Council in Payana v. Pana Latm (f ), the rule “ is directed to scouring the 
exhaustion of the relief in respect of a cause of action, and not to the inclusion in one 
and the same action of different onuses of action, even thovgh they arise from the same 
transactions.'' 

Omission to sue for one of several reliefs. — Where a person is entitled to 
more than one relief in respect of the same cause of action, he may sue for all the leliels. 
or ho may sue for one or more of them and reserve his right with the leave of the Court 
to sue for the rest (y). If no such leave is obtained, he will be precluded from afterwards 
suing for any relief so omitted (-,). The leave of the Court must be oI)tnincd at the 
time of the institution of the suit. 

lllustralioii. 

On 1st March, 1905, A enters into an agrerment with B for the sale of his lands to 
B, the sale to he completed on 1st August, 1905. It is agi-ced that B sliould pay part 
of the purchase-money on the date of the agreement, and that A should, on such payment 
being made, put B in possession of the land. B pays part of the purchase-money, and 
A puts him in possession. The sale is not completed on 1st August owing to certain 
differences between the parties. On 15th August, A forcibly removes B from the land, 
and enters into possession. Thereupon B sues A for possession., but omits to sue for 
specific performastce of the agreement for sale. B cannot afterwards sue A for specific 
performanoo' Rangayya v. Xanjagipa tl901) 24 Mad. 491, 28 I. A. 221, with facts 
slightly varied. 

Summary of the above : — 

(a) one and the same iransaclion may give rise to several distinct causes of action, 
and a plaintiff may bring as many suits as there are causes of action. 

(z) Abdul Hakim v. Karan Singh (1915) 37 All. 
G49. 


(,) (1913) 41 I. A. 142, 14K. 

(ii) PeetonjCv. .l(»(ool(1881) 5 liom. 1*3. 
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(t) One and the same cause of action may give rise to several rdiefa, but a plaintifi 0. 2 , 
may not bring separate suits in respect of the several reliefs except with the rr. 2, 3. 
leave of the Court. 


(c) Not more than one suit can bo brought in respect of a single cause of action, 
in other words, a plaintiff cannot split a cause of action. 


Joinder ol causes ol ac- 
tion. 


s/ 3 . ( 1 ) Save as otlierwise provided, a plaintiff may 
unite in the same suit several causes of 
action against the same defendant, or the 
same defendants jointly ; and any plaintiffs having causes 
of action in which they are jointly interested against the same 
defendant or the same defendants jointly may unite such 
causes of action in the same suit. 


(2) Where causes of action are imited, the jurisdiction 
of the Court as i-egards the suit shall depend on, the amount or 
value of the aggregate subject-matters at the date of insti- 
tuting the suit. 

Scope of the rule. — 0. 1. r. 1, deals with joinder ot plaintiffs ; 0. 1, r. .’l, deals 
with joinder of defendant', (he iireseiit rule deals with joinder of causes of action. It 
is to bo applied subject to the iirdvision-s of rr. 4 and 3 below, as is shown by the words 
“ save ns otherwise provided It is also to ho read with it. (! and 7 below. 

One plaintiff, one defendant and two or more causes of action.— Where 
there is only one plaintiff, and only one defendant, the rule says that the “ plaintiff 
may unite in tlio same suit sover.nl onuses of action against the same defendant," pro- 
vided, of course, that the provisions of rule 5 of this Order arc not contravened. If 
the causes of .iclion are so disconnected that they cannot be conveniently tried together, 
the Court may order separate trials under r. li bc-low. Tliese trials, however, will not 
bo distinct, suits, but they will be in the nature of sub-suits under the title and number 
of the principal .suit from v hicli they spring (a). 

Misjoinder of plaintiffs and causes of action. — Where there arc hoo or 
more plaintiffs and tico or vion causes of action, the rule says that “ any plaintiffs having 
causes of action in which they are JoiiUlg interested against tlic same defendant . , , 
may unite such causes of action in the same .suit." , Where the plaintiffs are not jointly 
interested in the causes of action, the suit is s.aid to be bad for misjoinder of plaintiffs 
and causes of action. X sells to 1' two plots of land adioiuing each other, one of which 
is claimed by A by adversi* possession, and the other by Ji also by adverse possession. 
A and B could not join together ns plaintiffs in one suit acainst X and Y, for the evidence ' 
of adverse possession by A would not Ik* evidence of advoi’se possession in favour of B 
and vice versti (b). 

Where a plaint is defective by reason of misjoinder of plaintiffs and causes of octioii. 
the Court may grant leave to the plaintiffs to amend the plaint within a tame fixed bj* 
the Court, and may order that if the amendment is not made within the time prescribed. 


ia) lihfidarsaheb Cliatiliihi (ISa4)8 Horn, 010. 


(0) Atyavii v. y«/fay(i(1910) 31 Mad. 35. 
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^0. 2t r. 3. suit shall stand dismissed with costs. Where leave is granted to amend, the plaiu- 
tifis have to elect as to which of them should proceed on the plaint nli'cady hied, and the 
plaint should then be amended by striking out the names of the other plaintiffs and b> 
making consequential ameudnients (c) (see 0. C. rr. 17, 18). 

Misjo’iider of defendants and causes of act'on (Multifariousness).— Where 
them are two or more defendants and Itro or more causes of action, the rule says that the 
plaintiff may unite in the same suit several caudc-s -f a.. tion against the s ini-.' dofenil- 
aaU joiiiOtj.'" “ Joint interest in the main nucuir.ns raeed by th.-' litig.'i'ioii is a 
uondition precedent to the joinder of fcveral ciri. es oi action against screril defend- 
ants.” It tep causes of aotif.“ ailegcd uo sejiarate and the defendant." are arrayed In 
dijfer'.vi sets, ll'c sud is bad for mhjoiudor of defendants and raii-es of action, 
tcohniciilly •-alh'd muHifarioustiess. “ The e is no provi.sion in the Coda allowing distinct 
causes ' f aclion ag-.iiiat distinci sets of defendants, that is to say, causes of action in 
which the defendants ate not all jointhj interested, to bo un.ted in one suit ” (d). 

lUasiralions. 

(1) Heveu different salt luamifaetuprs enter into seven different contiuclrf with 

A, to mauuf.i'ituie salr tr A and deliver in lus factory. A, alleging ib.at all the "ever 
persons had hailed to deliv'r salt according to the icrins of the nereemont with them, 
brings one suit against them for a dm reo that they might be directed to deliver the salt 
to him. The suit is bad for mHltifariou.sness. lor th» hrencli of each eoiitraot gives rl"-. 
to a distinct, cause of action, and no ow defendant is interested in any of the causes o* 
action arising from the lireaoh of contract with the other defendants: Katnasioaijn v. 
Kadir Am mat 17 Jlad. 168. 

(2) A, Ji and C are members of a joint Hindu family. The family owns twe 
properties X and ¥. A sells his undivided interest in property X to D. fiuh«cqucnll} 

A, li and 0 effeet a partition of the propcrtie.s whereby the whole of property X gee- 
to li and C. D llicn suc.s .d, li and C for (1) specific pcrforinanco and (2) partition. 
One of the reason.s given in the plaint for joining B and 0 as parties to the suit is tliat 
B and 0 knew of the agreement for .sale, and that the object of the pirtios in allotting 
property X was to defraud D of his riglits uiicbr the ooiitraot. Hero B and C arc 
accessary parties to the suit so far as it relates to specific performance, they being or 
the plaintiff’s allegation subsequent transferees with notice. But the claim for par- 
tition is wrongly joined with tlie claim for specific performance, as -at the date of suit 
D had no right to sue for partition, he not Iiaving completed his title by a sale deed : 
Jiangat/i/a v. Niibraninnia (IHl?) 40 Had. .‘Km [J'\ B.]. 

Where a plaint is defective by rc.ason of misjoinder of defendants and cause.s of 
action, as where A sues B and C in respect of distinct causes of action, the Court may 
allow si to avitlidraw from the suit against B with liberty to bring a frc.sh suit ag linst 

B, and to proceed with the suit against C (e), or allow A to amend the plaint by striking 
Out B’s name and proceed with the suit against G, 

In a suit for ejectment all persons alleged to be in wrongful possession 
of the land may be joined as defendants though they may claim under 
different titles. — A obtains a lease of a piece of land from B, and enters into posses- 
sion of the land. B then lots the land in separate portions and by separate leases 

(<■) .,tZirirf!7ev.BBrTO«'(l'J07)3tCnl.Ge2[noloiigcr (1890) 23 (Jil. 821, 820 ; Vmabai v. Bhaa 

anautlinvilv on tlic (luiiit of misjaindor). yiniiwuit (ieU8) 31 Bom. 358. 

(<i) Uulliek Kefait Itosaein v. Sheo Petshtd Sinqh (c) (1881)5 Bom. 177, Its 
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to C, D >iul li A sues B, C, D and L to eject them flora tlio land The suit is not bad 
toi mnliiiirioii ness In this, as in c\ciy action of ejectment, tlieic n, but one cause 
ot Oiction, namely, dispossession It inimatciial tint f I) and B claim undci diffcHttt 
(itfes. The title bv uhich tho\ chim foims no pait of the plaintiffs cause of 
action (f) 

Wheie tvo or more pei'oiis conspiie together to commit a wrong, 
or to comm t a breach ot s^veial coitiacts enteied into with them s pa= 
rately by the plaint ft, they may all be jo ned as defendants in one su't. — 
The leasoii is lli it th< pi iin ill li s in ith a os c but one cause ot iclion against ill tho 
defendant iiimc 1\ i combi iil ion to d the ict compl lined ol Thus wlicie A obtains 
d dcciec iga i st L foi poss ion ot ceitiin lands m uhicn bO poisons had distinct and 
sepaiatc tcnuii and the 8(i]i i oisf bincltojalc to 1 cep lout of possession and 
declined to t ij tlie iint tiJ m it i\ is held that A mi ht join the 80 tenants as 
defend lilts m one suit nil i dc hi Uion if his piopiietin i ,-li t to tho lands (p) Bat 
sepaiatc suit liould b bioi if thtieisno coUusioii oi coral ination between the 
tenants {1 ) 

Twooi more plaint hs, tnooi more defendants, and two or more causes 
of actio 1. — Insiicbaci tlic|lui ill must be ;oi (1/iittie ted m the causes of action, 
and the diliiuhnls al o imi t 1 e j ll /inlciested m the ciusci, of action The lule 
says -Vnj plimtifls Iniin, cuiscs if action m which tluj iie jointly mteiested 
against the s uiio defend ml s ^ W// m a\ unite sui h c luw sit action, in the same suit 


4 No cause of action sliall, unless witli 
Only ( fit m I ms to I tliG IcaA G of tile C'olufc, bc loined. with a 

joined loi 1 Ol ij 0 im , i ^ i i 

moi ibiciiojui suit foi the icco\eiy oi immoveable pio- 

peity, except — 

(а) claims foi meme piofits oi aiieais of rent m respect 

of the piopcity claimed or any pait theieof , 

(б) claims foi damage'- for bieach of any contiact under 

^^hlch the piopoity oi any pait thereof iS held ; and 

(c) claims in which the lelief sought is based on the 
same cause of action 


Piovided that nothing m this lule shall be deemed to 
prevent any party m a suit foi foieclosuie oi ledemption from 
aHhing to be put into possession of the moitgaged prt perty. 


Jo nder of claims. — Thi& mlc dciU Mjth what m\y he called joinder of daims 
Tt dcclaics tint no claims othei Unn those spccihcd in tlio three exceptions shall bo 
joined vixilioui the le<ii& of the Couit with a suit for tho recover of immoveable pro* 


(/) Ntindo nun ^ liammaU (1002) 20 C 1 8"7 
880 l}ttiCJnn(lt}\ Ran (ti unr ) 
24 f J b 1 Jarbatix ihn /(HO) ) 
All 207 LwMOfiM (IJOO) JO I om 


20S 

(v) Loke lC«fta61lrtW (1880)1^ Cal 147 

(A) Rnm Itaratn \ innola (1887) 14 Cal 681 
Siidhetd \ (1887) 14 CaI 4^9 


1 1 


O. 2, 
rr. 3, 4. 
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O. 2, porty.” The object of tlie i-ule is to prevent a joinder with a claim for the recovery of 
rr. 4, S. immonmhJe. property of claims of other and dissimilar character. 

This rule does not apply to a joinder of several eliiiins, all for the recovery of iramove. 
able property. A idaiiitilf may therefore bring one suit for po^ses^iou of several im- 
moveable properties without the leave of tlio Court. Thus if .4 owns 20 parcels of land, 
and ho is dispossessed of nil these parcels by B, .4 may. vitlioui the hare of the Court 
bring one suit against li for the recovery of all tlio plots. Hero there i.s a joinder of 2S 
claims, but they are all claims for llie ncoririj of immovealile property (i). 

Suit for the recovery of immoveable property. — An anion to edatiw/i 
title to immoveable property not claiming possession, is not an action for the rccovcrv 
Ilf immoveable property within the me.aning of this rule, so as to reiiiiir' tlie leave of tlie 
Court forit.s joinder witli another em<e of action (/). 

Joinder of claims for recovery both of moveable and immoveable pro= 
perty. — This rule is to bereadwitlir. 2 ahove. which dirccls that every suit shall include 
the whole of the claim which the plaintiff is cntitletlto make in respeel ol ibc same causa 
of action. Hence there is nothing irregular in seeking to recover immovealile anil movc- 
ablo property in one suit wi/Aoul the leave of the Court, if the cm-' of nrfioii is the saint 
ill respect of both. May, if the plaintiff in such a case sues to iveover only one of the two 
kinds of property, ho will bo precluded from suing for the other by virtue of the provi- 
sions of r. 2 above. Thus where a Mahomedan died leaving two heiis, .1 and B, and 
C purchased from .1 certain immoreable properl i/ that had come to .I's sliare. and from 
II oortaiu Morcnble propirlj/ that had come to B'h shave, and both the 2 )rn|U'i'lies wore 
at the time of purch.isc in the wrongful pos>eo.sion of D, it was lield tli.il not. only could 
C sue D for the recovery of both the inovoable and immovoablo }iro|j(’riy in one suit, 
without the leave of the Court, but tliat if he did not do so. he would be precluded from 
.'fterwards suing for the iiropcrly omitted in the first suit (/.•). 

Proviso to the rule. — The jiroviso to the rule enables a plainti/r to claim in one 
suit redemption or foreclosure ami po.Sse.ssion. 

Leave of Court. — The proper course is to obtain leave btforc the pl.iiiit is filed. 
But since the leave under this ndc is not a cumlition prcccdiiit to jurisdiviion. it may be 
granted on good cause, shown eseii after the insfiintion of the suit (/). 

5. No flilim by or against an executor, adminiatrator, 
or lieir, as sncli, shall be ioined \vith claims 
.atfoi!aai&tratm“or ilS-i h)' Ol’ agahist him personally, unless the ' 
c-'- last mentioned claims are alleged to arise 

.-■'with reference to the estate in resjpect of which the plaintifl 
or defendant sues or is .sued as executor, administrator or heir; - 
or are such as he was entitled to, or liable for, jointly with the,r 
deceased person whom he represents. 

Scope of the rule. — This ndc provides that no claim hy a person in liis repre^ 
tative chnrnrier .sliaU bo joined in the same suit with claims by him personally nor shall 

(i) CAidfliftfifii'fl V. (1S8*2) 5 Mud. rci. i (f) Sue Lluyd Great lYesteni and MelrepolilM 
(i) (7/«Wii«v. //i!ii/rr (1880) 14 C.D. 49-2. | iXi/iM Co., 22(i. (1007) 2S 'I'iino, Hop. 670. 

(/■) Gaimh v. Jrmdh (LOO*) 31 Cal. 802, 31 T. A. 10 
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claims againit a poreoii in Eis joprciontativo character be joined with claims against 0. 2, r. 5. 
him personally — , ^ 

A (1) unless the claims by or agaiii''t him personally arise with reference to the 
/ estate which lie represents, or 

I (2) unless he was eiitillcd to, or liable for, those claims jointli/ with the deceased 
I person whom he represents. 

The object of the rule is to prevent an executor or administrator from intermingling 
the assets of his teslatorwilli hie ow'n moneys (m). 


Illustrations. 

(o) A is a tenant for h fo of certain property. B is the remainderman. A gives 
a lease of the property to C. A dies leaving a will of which B is solo executor. Some 
months after A’s death, B sue^ C (1) for an cars of rent due to the estate of A, and (2) 
for rent duo to him pers'onulli/ suli'-cqueiit to A’a death. Here the first claim is by ^ 
as executor, and the second elaini i'' bj' him personally. The claim by ^personally does 
not arise with reference to the estate of A of whieh C is executor. The two claims there- 
fore cannot be joined together in the ‘■ainc suit ; Tredegitr v. Roberts [1914] 1 K. B. 283. 

(6) A dies Ic.uing .a will of which B is the executor. By his will A directs B to 
continue his busine.^a. The executor i)Uieha«cs for the purposes of A's business certain 
goods from C in lih own name. The (iiot branch of the rule provides that C may in Such 
a case sue B for the price of the goods, and may claim the price against B personally, 
or, in the alternative, against him «sej-(CH/or. It will bo noted that in the case put above, 
the personal claim ai/ainst B aii-cs witli reference to th-' cstofe of which he is the executor. 
But if B purchased certain goods from C us executor in (ho course of the administration 
of A’s estate, and oilier goods from C unclor a separate contract altogether in his own 
name and expres'ly for the purpose of Ills own business, C cannot join both claims against 
B in one suit (a). 

(c) The hceoiid br.inch of the rulo m.ay bo illustrated by the following case : A 
and B joiiillij iiii.cli.ise goods from C. A dies leaving a will of which B is the executor. 
Here A and B .iie IdintlyVialAe lor the pi ire oittic goods. 0 may 'diorcloro suo B ior the 
price in his (B's) pci-oiial as well as repie'i-nlativc oharoctor. If A and B bad purchased 
goods from 0 iiiiclei' sejniratr, eoiilraets, 0 ought to bring two separate suits against B, 
one as A’s executor to rceover the price ot llic goods sold to A, and the other against . 
B personally to recover the price of tlin goods sold to B. 

Heir as such. An licit may sue or be sued in his capacity or ho may 

sue or bo sued in Iiia represcnl/ttiuc capieity. The words “claim by an heir as such” 
in this rule refer to a claim by him in Iiis capacity, that is, as ropiesonting 

the estato of tho dc'ct’ascd whoso lie'll’ Lo claims to bo (o). 


Illusi/alions. 


1, A Mahoincdan dies leaving a widow and daugUtci’s by a predeceased wife. Tho 
widow sues the daughters (1) for her dower, and (2) for her shiro of tho inherifcanaa in 
her husband’s estate. It is contended on behalf of the daughters that the first claim 


in) Tredioar v. Roheiti llOU] i K. B. 283. 

(«) Sec WithH'OTlh \\ DatM$i*ir€ (1803) 41 W. R. 
817. 


(o) AhiMd-u-i-dln v. Sik%nd%r (1806) 18 All. 
258 \ SafvsaboQ v. JHahiftned il007) 31 Bom. 
105. 
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O. 2, is by tbo widow personalty, and that the second claim is by her as ati heir and that two 

r r . 5 = 7. claims cannot bo joined in one suit. This contention is not sound, for tlio second claim 

cannot be said to have been preferred by an heir as such. That claim is not made by 
her as representing her husband’s estate and for the benefit of the estate, but fo) Iter own 
and personal benefit. The two claims may therefore bo joined in one smt : Ahmni- 
ud-din V. Sikandar (1898) 18 All. 250. 

2. A Hindu widow sues her husband’s cxecutoisto rceovor (1) ccilain 0111001 ™!“- 
forming part of her sliidhitnam and (2) _hci share in her husband’s estate. 'J’lic suit is 
properly constituted : Ilnfiznboo v. MuhotneO HI Bom. 105 ; Janlilai v. titiiiihaia 
(1913) 38 Bora. 120. 

6. AVliere it appears to the Court that any causes of 

actions joinetl in one suit cannot be con- 
scilmtc tu.iK veniently tried or disposed of together, 

the Court may order separate trials or 
make such other order as may be expedient. 

Scope of the rule. — This rule does rot «pply io cares of ml^J'iliidei, lint to 
o.i.‘es wl.oio fovcial causes of action I'aso Wet. piojeily johedin oi e ‘-iiit and tlir 
laures of action 60 jo.i ed cai 1 ot be coi.\ci..oi.lly Ir.cd trgetl ci (71). Sec notes to 
'. 3 above under tbo Lead Oioplamlill, w 0 doleudant, in.d two 01 imiio cauMi-. ol 
totion.” 


7. -All objections on the ground of misjoinder of causes 
of action shall be taken at the earlicet 
^srt^ctions M^to miiioia- possible cppt nuiiity and, in all cases uhere 
b'. 1 - ' issues are settled at or before such settle- 

ment, unless the ground of object on has subsequently arisen, 
ind any such objection not so taken shall be deemed to have 
been waived. 


OKDER III. 

Recogn'zed Agents anti Pleaders. 

0. 3, r, I. 1. Any aDpear ancfl. .aDDHcaia 3 a,>jai:-act. in or to any 

Coiut, required or authorized by law to be 
lie m person, by iccogiiiiicd made OT douB by a party in such Court, 
aBcntorbypicadtr. may, Bxcept where otherwise expressly 

provided by any law ftir the time being in force, be made or 
done by the party in person, or by his recognized agent, or by 
a pleader duly appointed to act on his behalf ; 

Provided that any such appearance shall, if the Court 
so directs, be made by the party in person. 


0^) Mulhajipa v. Mufhu (IW* -7 il.id. 80 S4. 
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Authority. — Wlion n suit i.'i bronglit ))y a person p^■ofc^■.illglo net as another per- 
son B agent, tlio Court has the power tn enqniic into the agent's authority (q). 

Appiical'Oti for leave to sue in foima pauperis. — Such an application 
cannot be made by a recognized aneni. O. 33. r. 3. 


( 2. Tlte j'eccgiiized agents of parties by whom sucli 

iiccog,uzcaacontB. fil'Pearaiiccs, applications and acts may 
be made or done are — 


(a) persons liolding powers-of -attorner . authorizing them 
to malte and do s^Ei'’^pearances, applications 
and acts on behalf of such parties : 

(b) persons cairving on trade or business for and in the 

names of parlies not resident within the local 
limits of the jiuisdiction of the Court within Avhich 
limits the ajjpearauce, application or act is made 
or done, in matters connected with such trade or 
business only, where no other agent is expressly 
authorized to make and do such appearances, 
ajiplications and acts. 


3. (1) Processes served on the I'ecognised agent of a 
party shall be as efiectual as if the same 
iitid been sen-ed on the party in person, 
sJ. unless the Court otherwise directs. 

(2) The provisions foi' the sendee of process on a party 
to a suit shall apply to the sci-Aice of process on his recognized 
agent. 

Processes. — Ptoccb'-ob include -wrilB of Bunimons and notices issued by the 
Court. 


4. (1) The appointment of a pleader to make or do 

airy appearance, application or act for 
A£j)ointjgj 3 it„Qju®i«aij*i. any person shall be in w ritin g, and shall 
be signed by suchT^rson or by his recog- 
nized agent or by some other person duly authorized by power- 
of-attorney to act in this behalf. 

(2) Every such appointment, when accepted by a pleader, 
sh^ be filed in Court, and shall be considered to be in force 
until de'termmed with the leave of the Court, by a wnting 


O. 3,'’ 
rr. 1-4. 


(f/) A'ffwj A’ffrirm v. Jif/ffhu (ISf®) 10 Cal. 078, 191. A. 
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O. 3 signed by the client or the pleader, as the case may be, and 

rr. 4-6. filed in Court, or until the client (>]■ the pleader dies or until 

all proceedings in the suit are ended so far as regai’ds the client. 

(3) No advocate of any High Court establislied under 
the Indian High Courts Aft, 1861, or of any Chief Court, and 
no advocate of any other H’gh Court who i.s a bu'-risicr shall 
be required to pi-esent any document empowering him to act. 

Dele^at’on oF authority by piea4er. — Wlici'f .i iJim'Ili cmihiciI .lUend. he 
has no power to delegate his antliorily to anotliiT pU-acltT (/■). 

“ U itil determined with the leave of the Court.”— An nUoniev'-. ivt.iincra 
cannot be revoked by bis client by a mere teller : it can only I)C revoked itli the h net 
oj the Court by a uriliug signed hy Ihe client and /lird in Coin I. .i- iiroviili'd in tln.i rule (s). 


5 . Any process served on the pleader of any party oi 
left at the office or ordinary residence of 
^ such pleader, and whether the same is for 
the personal appearance of the paity or not, 
shall be presumed to be clnly communicated and made knorni 
to the party whom the pleader represents, and, unless the Court 
otherwise directs, shall be as efiectnal for all pru'pt'Ses as if the 
same had been given to or served on the party in person. 


6. (1) Besides the recognized agents described in rule 
. ^ 2 any person residing within the jurisdic- 

tion ot the Court may be appointed an 
agent to accept service of process. 


(2) Such appointment may be special or general and 
^ , shall be made by an instrument in rvriting 
and to be filediu sigaeo. by ilie principal, and such nistru- 
ment or, if the appointment is general, a 
certified copy thereof shall be filed in Court. 


O. 4 , r. 1. 


1. (1) 


Pl^ 


OEDER IV. 

Institutimi of Euits. 

Every suit shall be instituted by presenting 
a plaint to the Court or such officer as it 
appoints in this behalf. 


(r) Sliiriayal v. Khetu (1800) 20 Bom. 208. 


(») Atul Chnnier v. Lahhman (1000) 30 Cal. 000. 
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(2) Every plaint shall comply ivitli the rules contained 
in Orders VI and VI 1, so far as they are applicable. 


>C2. The Couit shall cause the particulars of every suit 
„ ^ , to be entered in a book to be kept for the 

Beglster of suits. , i r • .1 

pmpose and called the register of cml 
suits. Such entries shall be numbered in every year according 
to the order in which the plaints are admitted. — • 


OEDBR V. 


Issm and Service of Gmmnonit. 


hvtc 0/ Summon', 

a • 

1. (1) When a suit has been duly instituted a summons 
may bo issued to the defendant to appear 
& 1 UWU 011 ' and answei the claim on a day to be therein 
specified : 

Provided that no sucii summons shall be issued when 
the defendant has appeared at the presentation of the plaint 
and admitted the plaintiff’s claim. 

(2) A d efrjulan t to whom a sumnions lias been issued 
under sub-rule (1) may appear- 

(fl) ill person, or 

(6) 1^’ji pleader duly instructed and able ty_answer all 
material tpieslions relating to the suit, or 

(c) by a pleader accom panie d by som e ■Peji^ on able to 
answer all such questions. 

(3) Every such summons shall be signed by the Judge 
or such officer as he appoints, and shall be sealed with the seal 
of the Couit. 


2. Every summons shall be accompanied by a copy of 
the plaint or, if so permitted, by a concise 
statement. 


Copy or statcmci^v 
ed to Bommono “ 


0.4, 
rr. 1, 2. 


O. 5. 
rr. I, 2. 
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O. 5, 3. (1) Where the Court sees reason to require the 

personal appearance of the defendant, the 
Caiu±-m»y-«iaia;,aMeu- s oTumo ns shall order him to appear in 
person in Court on the day therein 
specified. 

(2) Where the Court sees reason to require the personal 
appearance of the plaintiff on the same day, it shall make an 
order for such appearance. 

Consequence of iion=>attendance in person. — >Scc 0. 0. r. ^-2. 


Ko paity to tjc ordorcd 
to~AlTx)C‘ni ia pcr&ou uole‘>s 
Tcsidcnt vitliiu ceitain li- 


4. Ko party shall be ordered to 
appear in person unles^ he resides— 


(a) within the local limits of the Court's ordinary 
original jurisdiction, or 


(b) Avithont such limits but at a place less than fifty 
or (where there is raihvay or steamer commiuiica- 
tion or other established public conveyance for 
fiA’e-sixths of the distance between the place where 
he resides and the place where the Court is situate), 
less than two-hundred miles distance from the 
court-house. 


5. The Court shall determine, at the time of issuing the 

summons, whether it shall be for the settle- 

SliminOBa to be utbet to . r ■ 1 r , 1 1 1 i 

settle ssucs 01 foe iinai uieut of issuBS Only, 01’ for the final disposal 
of the suit ; and the summons shall contain 
a direction accordingly : 

Provided that, in every suit heard by a Court of Small 
Causes, the summons shall be fox the final disposal of 
the suit. 

6. The day for the appearance of the defendant shall be 

fixed Avith reference to the current business 
nncc'o” dcfcndim” of til® Couxt, the place of residence of the 
defendant and the time necessary for the 
serAdee of the summons ; and the day shall be so fixed as to 
allow the defendant sufficient time to enable him to appear 
and ansAver on such day. 
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7 . The summons to appear and answer shall order the 

4 mnaiea 3 tooxd..dcjemi. de^cndaiit to produce all documents in his 
wj ^BSl^docnincnti. posscssion OT power upon which he intends 
‘ to rely in support of his case. 


0; 5, 
rr.7-11 


8 . Where the summons is for the final disposal of the 
suit, it shall also direct the defendant to 
produce, on the day fixed for his appear- 
pioduce 1..S witncsses upon whose evidence 

he intends to rely in support of his case. 


Serviu- of Sumiii 07 ts 

9. (1) Where the defendant resides u’ithin the jurisdic- 
tion of the Coui-t iir which the suit is Ln- 
stituted, or has an agent resident within 
that jurisdictioir who is empowered to 
accept the service of the summons, the summons shall, 
unless the Court otherwise directs, be delivered or sent 
to the proper officer to be served by him or one of his 
subordinates. 

(2) The proper officer may be an officer' of a Court other 
than that in which the suit is instituted, and, where he is such 
an officer, the summons may be sent to him by post or in sirch 
other manner as the Court may direct. 

' 10. Service of the summons shall be made bv delivering 
01 ' tenderinajuxfipy thereof signed, .try- the 

^lodc 01 'jiMiiP p— -r- ~ 1 , . j1 • 

Judge or such officer as he appoints in this 
behalf, ajid sealed with the seal of the Court. 


Object of serv'ce. — The olijccl ot the &cnico''of .i summons m whatever way 
it may bo effected (other than substituted scivice to which oilier considerations apply) 
is| tlmt the defendant may be informed of the institution of tlie suit in due time before 
the date lived tor the healing (/). See notes to r. 17 below. 

11. Save as otheinvise prescribed, where there are more 
Siuiro ou scicioi di- defcudauts than one, service of the sum- 
mons shall be made nn fiap.b 

Partners. — ^As to service on partners, see 0. 30, r. 3. 


(l) mornshelUv. l7/nata«(1887)21 Bom. 223, 22o 
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O. 5, 
rr. 12=-I6. 


12.- V/herever it is practicable, service shall be made ou 
the defendant in j)erson, nnless he has 
an agents empowered to accept service, in 
which case service on such ageni shall he 
sufficient. 


in person wUeupcacticablc, 
or on Ii!>: ngciit. 


13. (1) In a suit relating to any business or work against 

a person who does not reside within the 

hcivic(ioiia(!eiilib.\ uhoui , • - t.- r.i /i 

defendAnt cojiiii!. oa l>u»i- lOCal limits 01 the JUriSCllCtlOll 01 tile Loiiit 

fiom which the siimiiions is issued, service 
on any manager or agent, who, at the time of service, personal!} 
carries on such business or ivork for such person within such 
limits, shall be deemed good service. 

(2) For the purjiose of this rule the master of a ship shall 
be deemed to be the agent of the omier or charterer. 

Manager or ai^ent persoially carryine on busintss. — Thu oi .i!;cnt J 

contemplated by thii rule h one who Iniaii ini'iitive an! iniep^nhn' diinUmn, albeit 
subject possibly to general ordms tor his guidance. X^ijuraja can! cmploje 1 to oairy 
out orders or to cxeiute a pirtiaular commNaion, or a fictor or oomaian agent who n- 
not identified with tlio finn for whicli Iio aol'. i' not 'iioh an agent (i/). 

14. AMiere in y suit to obtain relief vcspect-ing. or 

compensation for wrong to, iiunioveahle 

SuiMco on a) 5 cut in , , 

service cannot be made on the 

eprojteito. defendant in person, and the defendant has 

no agent empowei'ed to accept the service, it may bp on any 
agent of the defendant in charge of the property. 

15. Where in any suit the defendant cannot lie found 

and has no agent empowered to accept 

ISjimi.ienKC nuy 00 ou . r ° i ■ i i ir 

racmoui 01 iii'i. iiaoiit ■■ sei’vice ol the summons on Iiis rienali. 

service may be made on any adult male 
member of the family of the defendant who is residing with him. 

Explamtion.—A servant is not a member of the family 
within the meaning of this rule. 


* 16. "WTiere the serving officer delivers or tenders a 
copy of the summons to the defendant 
personally, or to an agent or other person 
on his behalf, he shall require the signature 


(tt) (7ffWffW«f/(1880) 4 IJom 116 
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of the person to whom the copy is so delivered or tendered to O. 5, 
an acknowledgment of service endorsed on the original sum- 

mons. 

% 

17 . AVliere the defendant or liis agent or such other 
, , , , peixijt as aforesaid refuses to sign the ack- 

y irTocediiro , , . _ • 

dant refuses to .lueT.t su- nowletl giucnt, OF wliei'e the serving omcer, 

vlcO| or cunnol lo lound, - *111 t it ^ 

alter tn.iug all due and reasonable diligence, 
cannot find the defendrail. and there is no agent empowered 
to accept service of the summons on his behalf, nor any other 
person on whom service can he made, the serving officer shall 
affix a copy of the summons on the outer door or some other 
conspicuous part of the In.use in wliich the defendant ordinarily 
resides or carries on hu'-inoss or personally works for gain, 
and shall then retui'ii the original to the fVjirrt from which 
it was issued, with a rcp'>] I endorsed thereon or annexed thereto 
stating that he has so allived the copy, the circumstances under 
which he did so, and the name and address of the person (if 
any) by whom the house was identified and in. whose presence 
tj^ copy was affixed. 

Service of SiimmoTis.— T'u C'<xli“ i)u"-ciilcs tluco modus of service of '•urn- 
nioiis upo'i ,1 di'fci daiit . T' ej- .no .i'? lollows . — 

1. In llio c.X'-c, tlif summons is scived by dili\r-iinu a copy llicrcof to tiic 
(kfendunt peisoually, or to .an agent or other ijcrson on liis behnll, and by 
ohtdining the iignaime of the pcison to x\hom tlio copy is delivered to an 
.ici.iiowledgnieut of smvieo eudoiscd on tlie oiigin.il siiniinons. See rr. 

10- 10 and r. 18. 

2. [ji the soeoiid case. 111 ."! i-., c.ises luciitioued in r. 17, sei'xicc is effected witlioul 
an order o] the Cmul by allising a copy of the summons on the outer door 
or some otlici conspicuous ji.ut of the hou.se in wliieh the defendant ordi- 
narily rcside.s oi caiiics on business or pcrsonallj' norks for gain, and the 
Comt has lo decline alicr examination of the seiving officer lliat the 
summons has been dulj seiTcd. See rr. 17 and 1!). 

In the tliird case, that i-., cases mentioned in r. 1 8. service is effected after 
cblaming an oichr of the Couit by affixirg a copy of tho summons in some 
conspicuou.s place in the Coint house and vho upon some conspicuous part 
of the house (if any) in nhioh the defendant is known to haw last resided 
or carried on business or persanailg woiled jorgaiii, or in such other manner as 
(he Court thinks fit. Sciviccso effected is as effoctu.il as if it had been made 
on tho dofendanl pcrsoimlly. This i- e.illcd sii! siituled sen-ire.^ .Sec r. 18. 

“ After asin^ all due and reasonable diUjrence.’’— The present rule provides 
that tho mode of scrvico proscribed byit should not be resortod to until tho serving ofiicor 
has used ail due and reasonable diligence to find fbo defendant, and the defendant could 
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O. 5, '>6 found. To justify substituted service, it must bo shown that •proyer efforts were 

r. 17-19. iioi'Ie to find the defendants, as, for instance, that tlie serving officer went to the place 
01 places and at the times at which it was reasonable to expect he would bo found (r). 
Thu-, if a son-ing officer gooM to a defendant’s house, but does not find him there, and 
the defendant’s adult son. who is in the house, refuses to accept service on behalf of 
the lather these facts by themselves do not justify the officer in oHcoting substituted 
senieu: he must, before cdocting such .service, inquire of the son as to uheio the 
defendant is and olheiwiso use due and i-easonablc diligence in finding the defend- 
ant {w). Merc leiiipoiai y absence of the defendant does not justify the &cr\ ing officei m 
affixing a copy of tile summons on the door of the defendant’s houso (r). 

Cannot find the defendant.— Tlicse words are wide enough to cover the case 
where the serving officer is not able to obtain access to a purdlianashin lady who lias 
to he served, and cannot deliver or tender a copy of the summons to her (y). 

18 . Tile serving officer shall, in all cases in tvliich the 

siimmoii.s has been served under rule IG, 
jindoiscmont of time aud eudoi’se 01 ’ aniiex, or cause to lie endorsed 
or annexed, on or to the original sum- 
mons, a return stating the time vhen and 
the maimer in tvhich the simmious was served, and the name 
and address of the person (il any) identifying the person served 
and witnessing the delivery or tender of the summons. 

19 . "Wliore a summons is returned under rule 17, the Court 

shall, if the return under that rule has not 
been verified by the affidavit of the serving 
officer, and may, if it has been so verified, 
examine the serving officer on oath, or cause him to be so 
examined by another Court, touching his proceedings, and may 
make such further inquiry in the matter as it thinks fit : and 
shall cither declare that the summons has been duly served 
or order such service as it thinks fit. 

“ Or order such service as it thinks fit.” — These words empower 
the Court, even wlien Ihero has been a technical compliance with the provisions of r. 
17, to order .scivicc in aiiotlicr mode, if the Court thinks fit to do so in the interests of 
justice. Tims ulierc tlie person to be served is a parilhnnashin lady, and a serving officer 
is not able to obtain accc-s to her and he tlicroupon affixes a copy of the summons on the 
outer door of her duelling house as provided by r. 17, though tho service is properly 
elloctcd, tho Court may under this rule direct the service of summons by moans of notio e 
I sent by registered post, so that tho cover may in due course reach tho lady herself (s) 

(r) Bajaidro v. Jan Meah (180!)) 20 Cal. 101; [ (,V) Eshiroge v. Nahhi Chandra (1915) 10 C. W. 

Kasiim v. Johurmull (1910) 43 Cal. 417. N. 1231. 

(a) iS«Wmr«i»v.7’«<f)K((i-«)-(1906)30Bgm.C2:i. | (j) (1015) 10 C. W. N. 1231, Siijira. 

( r) Ahrnhnw v. Donald ()00(1) 29 M.id. 321. 
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20. (1) Where the Court is sali,sfie(l that there is reason fo. -5, 

„ , _ , , to believe that the defendant is keeping out 

ol tne way lor the purpose of avoiding 
service, or that for any other reason the summons cannot be‘ 
served in the ordinary v ay, the Coiut shall order the summons 
to be served by affixing a copy thereof in some conspierrous 
place in the Couit-hou.sc, and aLo upon some conspicuorrs part 
of the house (if any) iir nlritlr the defendant is known to have 
last resided or carried on brrsiness or personally worked for 
gain, or in such other manner a.s the Corrit thinks fit. 


(2) Service srebstituted by order of the Corrrt shall be as 
Etrcct of substitiiad icr- eh'cftrral as if it had been made on tbe 

defendant personally. 

(3) Where service is sirb.stitrrted by order of the Court, 

the Ctnrrb shall fix such time for the 

WIiPK suMpi' snbstitu- r ,1 i i i 

t., 1 , tiiiK Id aiiiJMi.iiicc to appearance or tne dciendant as the case 

bo llNcd 

may lequu’e.. 

For any other reafo 1. — ^WIicio by tho oiMom in India n defondant (being a 
Hindu woiiinn of umU) could not bo poisonally senod with n buiniuons, the Judici.il 
C'omiiiitU'o .lUowod soiiioo to bo subbtitutod on liei Duvtn (chief sertant) («). 

21. A summons may be sent by ibe Court by which it 
is issued, whether within or without the 
stivu-ootiumraonewiioio proviiice, eKher by one of its officers 

(li lend Hit KSidcb Within '*■ i , r\ • / j i • ii 

]iVs.diaiuno£anouuicouifc, <»r Dj post to any tourt (not being the 
H gh Coiut) having jurisdiction in the 
place where the defendant resides. 


22. Where a summons issued by any Court established 
beyond the limits of the towns of Calcutta, 
dcncr.io'ius ^S'liaugoo^ Madras, Bombay and Eargoon is to be 
cL,t7olSa. served within any such limits, it shall he 

sent to the Court of Small Causes ■within 
whose jurisdiction it is to he served. 


23. The Court to which a summons is sent under rule 
21 or rule 22 shall, upon receipt thereof. 
Duty ol coiiis„to..sius!h proceed as if it had been issued by such 
- Court and shall then return the summon.s 


(o) Clai K V. Mttlua <1839) 2 M. 1. A. 10 1. 208 
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O. 5, 
rr. 23-26. 


to the Court of issue, together with the record (if any) of its 
proceedings with regard thereto. 


K24. Where the defendant is confined in a prison, the sum- 
mons shall be delivered or sent by post or 
iirbo"'“ >“ otherwise to the officer in charge of the 

prison for service on the defendant. 

« 

25. Where the defendant resides out of Britisii India 
and has no agent in British India em- 
scrvico where dcfcAdant powercd to acceut ser\'icc, the summons 
andhus no nsent. sliall bc addressecl to the detendant at the 

place where he is residiiig and sent to him 
by post, if there is postal communicatioji between such place 
and the place where the Court is situate. 


Where Summotis is sent bj' post. — ^Thiu rule it to be rentl with S. S7 o£ llie 
Gonoral Clause? Act 10 oF 18D7. bj* Tfhbliit is pro.id'tl tlutwhm any tljciiniont is lo- 
quircd by an Act pa'sod alter Utli M.iivh 1897 to be s Trod by post, an I tlie expi -ion 
u,.od is '■ send” [wliich is thu expression used in the present rule], th-n, u il a diifiTOnt 
intention appear?, [and no sueh intention appears in the present rid'-], tlic ■■orw o s'ldl 
ho deemed to be eficotod liy properly addresAag, pre-paying and posting by regislcred 
I'O^t, a letter containing tho doeumciit, and, ui.lesi the contrary is proved, to li.ne lieen 
^ elTeolod at tho liinu at which t’lo I'-tter would bo doliverod in tho ordi'm''y oo ii-e ol p isl . 
Roading the pres-'nt rnlo with the sail s. 27 tho High Court oi Bo,in')\y lie'll in a o.ise 
iiiMliiohit appealed that the postal packet enclosing tho eimmo is was propu'ly ad Iressod 
to tho defendant, and was registered, duly stamped and posted, but tlio picket was 
returned endorsed refused”, that the Court was entitled to draw tho infiTfiiee iiidi 
oated in the said 3. 27, and to hold that there avas sn'fi.'ieiit '•vrvice (6). 


Service in Errci'an teni- 
toiy thiougli political Agent 
or Uouit. 


)( 26 . 


Where — 


(«) in the exercise of any foreign jurisdictioi) vtbsterl 
in Ills Majesty or in the Governor-Coneral in 
Council, a Political Agent has been appointed, 
or a Court has been established or continued, with 
power to serve a summons issued by a Court under 
this Code in any foreign territory in which tJie 
defendant resides, or 


(6) the Governor-General -in Council has, by notifica- 
tion in the Gazette of India, declared, in respect of 
any Court siiuctte in any such territory and not 
established or continued in the exercise of any such 


(h) Ualurain v. liai Pannotai (IDIO) 35 Bom. 213. 
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jurisdiction as aforesaid, that service by such Court O. 5, 
of any summons issued by a Court wider this Code 26-29. 
shall be deemed to be a valid semce, 
the summons may be sent to such Political Agent or Court, 
by post or otherwise, for the purpose of being served upon the 
defendant ; and, if the Political Agent or Court returns the 
summons with an endorsement signed by such Political 
Agent or by the Judge or other officer of the Court that the 
summons has been served on the defendant in manner herein- 
before directed, sncli endorsement shall he deemed to be 
evidence of service. 

The wokK iLtilicizod iiul ( h) ot tliw rule aio now . Thc\ u ci'e added by the Socond 
Kopcaling and Amdiding Aoi XVIf (»t J014. 


aGi\RC nil fj\il pttLlJC 
ofTiccr 01 on%ri\<yit oX l.nl* 


27 . Where the dcfendunt is a public officer (not belonguig 
to Hi.s Jlajesly’s military or naval forces 
or his iMajesty’s Indian Marme Service), 
or is the servant of a railway company 
u-<. ()]• local authority, the Comi; may, if it 

appears to it that the summons may be most conveniently 
so sorvoch send it for service on the defendant to the head 
of the ollice in which he is employed, together with a copy 
to be Tolaioed by the dofondaut. 


Officer bsloisiiis to Uic Indian Marine Service, — An officer or mcohn- 
1110 in the employ of Uio liidii'i Jli'ine Service U subject to cvxctly tlie eaino rule ns 
ovory oUk’i- p ison un Ui’ llie Code, tint is to s\v, senior iiiioiilum is to be efteoted in 
the miiniiLr jnesoiibed liv ir. lo I" 1 / .ilwve (r). 


28. Where the defendant is a soldiei-, the Court shall 
send the summons for service to his com- 
manding officer together with a copy to 
be retained bv the defendant. 


bcr\icc on soldlcis 


^29. (1) A^'herc a summons is delivered or sent to any 
person for ser’sdee under rule 24, rule 27 
Bummons !i dclivcicd oi or rule 28, such person shall be bound 
sent for service. scrve it, if possible, and to return it 

under his signature, with the written acknowledgment of the 
defendant and such signature shall he deemed to be evidence 
of service. 


(<;) bitu Meah v. Darbaksh ( 1014 ) 42 Cal. 67 . 
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O. 5, (2) Wliere from any cause service is impossible, tlie 

rr. 29, 30. , summons shall be retiu-ned to the Court with a full statement 
of such cause and of the steps taken to procure service, and 
such statement shall be deemed to be evidence of non-service. 

30. (1) The Court may, notwithstandijiganyilibig here- 
inbefore contained, substitute /(o- a summons 
a letter signed by the Judge or such olfirer 
as he may appuint in this behalf, Avliei'e 
the defendant is, in the opinion of the Coiu’t, of a rank entiLling 
him to such mark of consideration. 

(2) A letter substituted under snb-rnle (1) shall cnjitain 
all the particulars required to be stated in a summons, and, 
subject to the provisions of sub-rule (3), shall be treated in 
all respects as a summons. 

(3) A letter so substituted may be sent to the defendant 
by post or by a special messenger selected by the Court, or 
in any other manner which the Court thinks fit ; and, where 
the defendant has an agent empowered to accept service, 
the letter may be delivered or sent to such agent. 


ORDER VI. 

Pleadings generally. 

I . “ Pleading ” shall mean plaint or 

PlCKlillB. -JJ. J. r'' A 

written statement. 

Funcfoi of pleading's. — “ The whole object of pleadings is to bring the parties 
to an issue, and tiro moaning of the rules [reliting to pleadings] was to pm vent the isiue 
being enlarged, whicli would prevent cither party from knowing when the cause came 
on for trial, what the real point to be discussed and decided was. In fact, Ihe whole 
meaning of the system is to wirrow the parties to definite issues, and thereby to diminish 
expoi BO and delay, ospeoially as regards the amount of testimony required on either 
side at the hearing ’. To attain this end, the plaintiff should state in his plaint all the 
facts which constitute his cause of action. And tho defendant also sliould state in his 
written statement tho material facts on which ho relics for his defence. 

2. Every pleadirg shall contain, and contain only, a 
statement in a concise form of the material 
^Jjjng to state mater- fac^ oxx which the party pleading relies 
iafsicts and not evidence. f(,r Hs claim or defence, as the case may 

be, blit not the evidence by which they are to be proved, 


O. 6, 
rr. I, 2. 
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and shall. \'''hen necessary, be divided into paragraphs, iium- O. 6, 
bered cionsccutively. Dates, sums and numbers be 
e xpresse d in figures. 

Every pleadi.-i'^ must st.-stt facts and not law.— V i)li-.i<ling rauit not 
set forth conclu'-ions of nrot ini\til liw and f.ict: itn for thr Cmirl to deekre the 
law arising upon the f.'cts ].<-l(iic it. Tin- iinrlUt slionUI only slate tlie faoN on wliioh 
they roly for tlieir cl.iini oi <\ leiu e. 


Every plcadimc must slate only material facts, and not the evidence by 
which they arc to bo proved. — K mi\ pleading must contain a etateraciit of the 
Ttuitcrial facts on which the pailij phadinci iiliea, but tiot the ciidcucc by ■which those facts 
are to be prosed. No doubl, o\jd(Mie.- lo) consists of hicts but there is .i convenient 
nomenclature to dislinguish tin- luu 'liie matcikl facts on whicli tho party plc.iding 
relies his ohiiin or defence .si .. e.ilk d f-i't i piobmul'i. The cvid“nee or tlic t.\ota by means 
of which tiiev . le to lie p.-int I .iie i ill. .1 jnrl'i piob'iii'iii. ]i\cey pleading should con- 
tain only fi'iii n,ijl iiiih. .nil! mil jii'ii ii.obihliu. ' 


>< 3 . The funihs ill Appcutlix A ivheii applicable, and where 
„ . , they are not applicable, forms of the like 

charaett'T. as nearly as may be. shall be 
used for all pleadings. 


4 . In all caseii in which the part}' jrleacling relies on airy 
iUibJ'epJL'e&cntation, fraud, breach of trust, 
n".’ Vj]fi^ defauit, PY,, undue iufluetuiE, and in 

all 111 her ta,ses in which particulars may 
be 3ie(;Cf.S!'.!y beyond .siuh as are exemplified in the forms 
aforesaid. particiJ.ais (with daie,s and items if necessary) sliall 
be stated ia lire pleading. 

Obj'.ct of particulars. —-Vllhiiiuh pleadings must now bo concise, tlie.v imwt 
also bo purise. Kor ihis ]nii|ioso all necessary 2Wrlic»liiri innsl be embodied in the 
plendings. If I he p,irlioul.ii ' sl.ited in tlie plc.»dings are not sulhcieiitly speoifio, the oilier 
party ini.y .apph for fiiither .mil liettcr particulars under the next rule. The object 
of particuhiis is to jjicvint .imp/ise .\t the trial hy inforniiiig the opposite party what 
case ho has to iiu '-t, to (leline nnd ii.iiifm theisniei to be tried and so save imneecssary 
expense (d). 

Fraud and co.rC'0.i.--\\ hue ti<uul is charged ag.iinst the defendant, it is ai. 
acknowledged uile of plc.iding tiul tlie ])l,aintiir must set forth the particulars of the 
fraud which lie .illtges, Jtisnol enough to nsc such gcucr,il ivords as “fraud," "doooit,” 
or “ niaelun.Uions,' " ( !i neial .illeg itions, however slromg may bo tliu words m which 
they are st.ited, .aio insulticient even to .imonnt to an averment of fraud of wiiioh any 
Court oiiglit to lal o notice ” (e). Whole .i plaintiff swks relief on the giound of fraud, 
but tho pai-iiuil.iis of the fi.aud .illegeil aie not set forth in the pliint, the jihint should 

W) Speildimj v. I'll juitiic (ISdS) 38 C. 1) 410 I (e) Wiilmjoril v. The hliittuil Soeietv (1880) 

I App Oil. 007, Lord helljoim*, la 0. 

< 4 . ' 
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O. 6, be rejected under 0. 7, r. 11, as not disclosing a cause of action (/). A charge of fraud 

rr. 4*6. must be substantially proved as laid, and when one hind of fraud is charged, another 

hind of fraud cannot, upon failure of proof, be substituted for it (g). The samo rules 
apply where coercion is charged in the plaint {h). 


If the particulars of fraud stated in the plaint are not sufficiently specific, the defen- 
dant may apply for further particulars under the next rule. Thus, where it is alleged 
by the plaintiffs that the defendants have made false entries in the plaintiff's books for 
the purpose of defrauding them, the plaintiffs may be directed to furnish particulars 
specifying the entries charged to be false, and the nature of their objectiou to each 
item (t). 

^5. A furth.er and better statement of tlie iiatiue of the 
claim or defence, or further and better 
ofpartfcuto"' particulars of any matter stated in any 
pleading, may in all cases be ordered, 
upon such terms, as to cost and otherwise, as may lie just. 

Application for particulars. — *' The object of particulars is to inovenl sur- 
prise at the trial and to limit the inquiry at the trial to the matters sot out in the parti- 
culars. So I think particulars ought to bo encouraged. They tend to narrow the 
issues (j)"’. If a party does not stale in liis pleading all the particulars rerfuired by 
r. 4, the other party may apply under this rule for further and hotter iinitieiil.iH. 


6. Any condition precedent, the performance or occur- 
, . 'rence of Avhich is intended to be contested. 

Condition prcccdoiit. itii t,* > n i • -x • i t 

snail be distinctly speemed in lus pjeading 
by the plaintifi or defendant, as the case may he ; and, suliject 
thereto, an averment of the performance or occurrenco of all 
conditions precedent necessary for the case of tlio plaintiil or 
defendant shall be implied in his pleading. 


Neither party need allege the performance of any condition precedent.— 
A agrees to build a house ior Ji at certain rales specified in the contract. It is a con- 
dition of the agiecincnt that payment to A shoutd only be made upon ii Leitilicato sign- 
ed by JB’s architect that so much is due. A demands payment upon completion oi the 
building, but B refuses to pay. A sues B claiming Es. 3,000. Here the obtaining of 
the architect’s oertifioalo is a condition •precedent to A’s right of action. The probent 
1 rule provides that it is not necessary for A expressly to aver in his plaint that ho has 
1 obtained the architect’s certificate. Such ax-erment, the rule says, shall be implied in 
' his pleading. The rule further provides llrat if B intends to corrtest the fulhlrnerit of 
the condition pi-ccodent, he must distincUy ejicciji/ the condition, precedent in hi.'i written 
statement. Ho must plead that the architect has not certified the amount claimed in 
the suit. If B does not plead the tron-performanco of the condition, it xr ill be presumed 


tfj Gunga Karain v. TUuek-ram ( 188t>) is Cal. 533, 
1 5 I . A. 1 1 9 ; JJnin ji V. Gangndhar ( 1 0 8) --2 
£ jin. 33 j; Jyoli Prolash v. JhomnuU (1909) 
39 (ill. 1;<4. 

(g) Abdul Uossein v. Turner (1337) 11 Bern. 020 
14 I. A. 111. 


(ft) Purushotam v. PanAurum/ (191 4) 39 Bom. UO 

(i) Newport Slvpumy &c., Co. v. Paynter (1880) 

34 C. D. 88. 

(j) Thompson v. JBirklejr (1881) 31 W, It. [J31QE.1 

2a0 per Watkin Willanrs, J. 
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that the conditioii has been duly performed. But if B pleads non-performance, the 0 6 
burden of proving due performance \vill be on A as before. 0 ,q 


7. No pleading shall, except., by way -of amendment, 
Departure gTOimd of claim or contain 

any allegation of act inconsistent with the 
previous pleadings of the party pleading the same. 


Departure in pleading'. — This rule provides against what is oaUod “a depar- 
ture in pleading.” 

A plaintiff commences lus suit by presenting a plaint. The defendant then puts 
in his wriUm statement in answer to the plaintiffs claim. The plaintiff may then, with 
the leaye of the Court, lender a wnttrn sUdemeal and the defendant may then, with like 
leave, tender .an additional wititen •.tatenienl ( 0 . 8 , r. 0 ). 


The word '' pic.ading ’ .it the commencement of this rule refers to subsejiieiU plead- 
ings. Thus if a plaintiff .ilhgis mnely .i negligent breach of trust in his plaint, any 
written statement tli.at ho m.ay lie penmited to present under 0. S, r. 0, must not assert 
that the breaoii of trust w.is fniwlith nt (t). This is .i “ new ground of claim,” and it 
can Only be done by amendin'/ the plaint. Siimlaily, if the written statement alleges that 
thearbitiatoisi/id not woke am/ av'ifd, any a-lUtioual loiitlen statement that the defendant 
may bo peimitled to file under 0 . 8 , v. 0 , must not assort that tho award was not ten- 
dered by the jiiopcr lime, such an allegation is ‘‘inconsistent ivllli tho previous pleading,” 
‘‘ for it is one thing not to make an award, and another tiling not to tender it when 
made.” ( 1 ). 


8- Anicre a contract k alleged in any pleading, a bare 
denial of tlic same by the opposite party 
Diiu.ii 0 . ounii.>ct. construed only as a iwiial in fact 

of the express contract alleged or of the matters of fact from 
which tlie same may be implied, and not as a denial of the 
legality or sufliciency in law of such contract. 

Den in I of cont met . — Ihus it A sues N on a contr.iot, .md B in his written sl.ito- 
ment macly denits tho contract, such denial uill bo t.iken to mc.un only that tlicre was 
ill fact no .ucli contnict as alleged : it n ill not be construed as a denial of the legality of 
the conti.iot. The result is that li .1 piov cs tho contract sued upon, B will not be allowed 
to contend nt the hearing that tlio oontract is a wagering contract or that it is illegal, and 
therefore void. B ought specifically to plead in his written statement that the contract 
was a wagoiing contract (m). 


9- "Wherever the contents of any document are material, 
Eircet of document to bo it shall be sufficient in any pleading to 

state the eCfict. thereof as ,b.riefly as pos- 
sible, without setting out the whole or any part thereof, unless 
ihe precise words of the document or any part thereof are 
material. 

(*) £ j .on v. Corker (1802) 20 L. K. Ir. 304, (I) /iol)ertev.iUflrit(((1871)2'Wms. 3auii(l,188 

' ' j '.7 ' (m) Jri«isv.iotic[1001]2K.B.106. 
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O. 6, 
rr.9 1 


Precise words. — ^In an action of libel or slander it is always necessary to set 
3, out the exact words alleged to be libelloiis (»). 


10. Wlerever it is material to allege malice, fraiichilent 
intention, Imowledge or other condition 
of the mind of any person, it sliall be 
sufficient to allege the same as a fact \vithout settmg out the 
circumstances from which the same is to be inferred. 


!ilalice, knowledge, (S:o. 


11 . ''dTierever it is material to allege notice to any pemoi] 
of any fact, matter or thing, it shall he 
' sufficient to allege such notice as a fact, 

unless the form or the precise terms of such uotico, oj' the 
circumstances from which such notice is to lie inferred, are 
material. 


Notice as part of cause of action. — Xotico where it foons part of tlic nair c 
lit action, must be pleaded as a fact, notice of suit proirosed to bo brougbt against 
Hio Secretary of State for India (s. 80), notice of dishonour of a bill of ixeliaiicro. nolii o 
to a tenant to quit, etc. It is not neccssarj' to sol out lliu notice nrbulim in tbe plaint. 

12. AVhenever any contract or any velati(.'ii. betv.oon 
any persons is to be imjrlied from a ticvies 
^ iinpiisa ooiitratf, or rc- ig^tei’s oi' couversations or othortriiio 

from a number of circimistauces, it thtdl 
be sufficient to allege such contract or relation as a fact, aird lo 
i'efer generally to such letters, conversations or f.ircuinsi£ViK'e,s 
v-nthout setting them out. in detail. And if in sacli ciisc 
the person so pleading desires to rely in the [Jtcrii<ai'\‘e upoii 
more contracts (jc relations than one as to he implied from siifl; 
( ircumstances. ho may state the same in the altci niiti'.'c. 


13. Neither party need, in any pleading, alJi'-i'e any 
„ , matter of fact which the law presumes iu 

■ ' , his favour or as to which the burden ot 

jtroof lies upon the other side unless the same has first been 
specifically denied {e.g., consideration for a hill of exchange 
\\diere the plaintiff sues only on the bill, and not for the consi- 
deration as a sub,stantive ground of claim]) 


Presumptions of law. — A plaintifi need not, in his plaint, allcgo the eunsidera. 
f ion for which a bill of exchange was given to him when ho sues onli/ on Ike hilt, for it will 


(n) Ilarrltv. Warn (1879) 4 0. P. 1). 120. 
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be presumed in his favour that tho bill was made for oonddoratioa (o). It is for the 0 6 
defonrlant to plead that thcro was no consideration for tho bill. But if the plaintiff rr. Js-IG 
sues on 111" in isHetalinn as a substantive ground of claim, lie must allege the consider- 
ation specifically. 


14 . Every pleading shall be signed by the party and 

Picadinato So s,.u,r„ ■ , Pi’ovlded that ivlieie 

- a party pleading is, by reason of absence 
or for other good cause, unable to sign the pleading, it may be 
signed by any person duly authorized hy him to sign the same 
or to sue or defend on his behalf. 


t 

(I) Sn'iT as othei'Avisc provided by any latv for the 
/ Time licing in force, every pleading shall be 

voniiiruioii tn iiip.i'iii.!;- voi’ilicd at thc foot by the party or by one 
of the parties pleading or by some other 
person proved to thc satisfaction of the Court to be acquainted 
with the facts of the case. 


(2) The person verifpng shall specify, by reference to 
the numbereq paragraphs of the pleading, what he verifies of 
his own knowledge and what he verifies upon infonnation 
,recci\'ed aiifl believed to be true. 

(.3) The verification shall be signed by the person making 
it and shall stale the date on which and the place at which it 
was signed. 

>C’ !6. The C. iurt may. at any stage of the proceedings, 
oi'der to be struck out or amended any 

SliH .nn (luf i)ICii(iiiM“. . , • IT 1*1 1*^ 

maitcr in any pleading which may be 
unnecessary or scandelous or which may tend to pi’ejiidice, 
embarrass or delay the fair trial of the suit. 

Amending your opponent’s pleading.— This lule deals with amonthiients 
which a parly desires to be made in Iiii opponent’s pZcadfny. The- next rule deals with 
ameiidmeats uhich a parly dcdi'cs lo make in his own plcnding. 

Unnecessary, scandalous, or embarrassing. — Thus, where in a suit against a 
local board, flic plaint alleged that a member of the board had used his influence with 
the board for his on n primie interest, and tliat in consequonoo thereof the board had 
declined lo meet the jii't demands of thc plaintills, tho allegations were ordered to be 
struck out ip). In such a case, thc allegations are not only unnecessary, but they are 
scandalom. For the same reason, unnecessary allegations of dishonest conduct made 


(o) Sec ^('^'ntllblp Instillments -Act "l.otlSSI.s, f (p) .tfiimiy v. BpsenZofafUounfUSOV] 1 Cli S5. 

IIS. I 
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O 6, against the defendant will be atrnek out under this rule {q). In an action to enfoine 
•f. 16. 17. a eoinpromise of a former action, it is unnecessary and embarrassing tor the plaintiff to 
set out in the statement of claim the original disputes between tho parties : such allega- 
tions will therefore be struck out (r). A pleading is embarrassing if it is so drawn that 
it is not clear what case the opposite party has to meet at the trial («). But a pleading 
is not embarrassing merely because it is prolix (1). 


• 17. The Court may at any stage of tlie proceedings allow 
either party to alter or amend his pleadings 
Amcndin.nt of in such mamior and on such terms as 

may be just, and all such amendments 
shall be made as may be necessary for the purpose of deter- 
mining the real questions in controversy between the parties. 


Different kinds of amendment. — Hitherto wc have dealt with four kinds 
of amendment. The present rule deals with one more. All these may be gi’onped 
together a.s follows : — 

1. S. 162 [amendment of clerical and arithmetical mistakes in judgments, decrees 
and orders]. 

2. S. 133 [amendment of proceedings in a suit by the Court, whether moved 
thereto by tho parties or not, for the purpose of determining tho re.!! (jues- 
tion at issue between tho parties]. 

( ). 1, r. 10, sub-r. (2) [striking out or adding jiartics]. 

4. (J. 0, r. 10 [amending your opponent's pleading: compulsory amendments], 

.■). 0. 0, r. 17 [amending yoiu; own pleading : voluntary amendments]. 

Amending your own pleading. — Tlio preceding ride deals with amendments 
which a p-arty desires to bo made in h%s oppoiicnl's pleading, as where tho pleading con- 
tains in-elevant and scandalous matter, or where it may tend to prejudice emharrass 
or delay tho fair trial of tho suit. The present rule deals with amendments which a party 
desires to make in id's own pleading, 


Leave to amend, when given. — ^As a general ride, lear e to amend will he granted 
■so as to enable tho real question in issue between tho parties to bo raised on the pleadings, 
where the amendment will occasion no injury to the opposite party, except such as can 
he sufficiently compensated for by costs or otlicr teims to be imposed by the order (m). 
It docs not matter that the original omission arose from negligence or carelessness. 
'■ However negligent or careless may have been the first omission, and liowcver late the 
proposed amendment, tho amendment should be allowed if it can he made without 
injustice to the other side. There is no injustice if the other side can be compensated by 
cods ” (a). “ I have found in my experience,’’ said Bowen, L. J., “ that there i.s one 

ji.inacea which heals every sore in litigation, and that is costs " (w). Thus a plaintiff 
in a suit for debt may be allowed to amend the plaint by setting out an aeUnowledginent 
jKissed to him by the defendant even after tho defendant has filed his written stalomcnt 
raising tho pica of limitation (x). 


(;) Urooking v. Mauistay (1886) 55 L. T. 343. 

(r) Knowles v. Roberts (1388) 38 C. D. 2G3. 
is) BrUish Land Association r. Foster (1688) 4 
Times llep. 574. 

(0 Tleap V. Morris (1877) 2 Q. B. D. 030, 633. 

(») Australian Steam Navigation Co. T. Smith 
(1880) 14 App. Cas. 318, 320 ; Kisandas v. 


iiacAappa (1000) 33 Bom. 644, 655. 

(o) Clarapede v. Coptmercial Union Association 
(1884) 32 W. E. [Eag.] 202, 263 ; IVaWon 
V. Neal (1887) 10 Q. B. D. 394, 300. 

(tt) Cropper v. Smith (1884) 20 C. U. 700, 711. 

(x) Qunnajiv, iirataji(1009) 34 Bom. 250, 
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Leave to amend, when refused.— It follows from what has been stated above 0. 6, r. 17 
that leave to amend should be refused — 

(1) where tho amendment is not necessary for the purpose of determining the 
real questions in controversy between the parties, as where it is — 

(i) merely teehiiical, or 
(«) useless and of no substance ; 

(2) where the amendment would ooeosion injury to the opposite party such as 
cannot bo eompeiisatcd for by costs ; 

(3) where tho amendment would Introduce a totally different, new and iuoon- 

bistont case, and f ho ajiplication is made at a late stage of the proceedings , 

(d) where the application for amendment is not made in good faith. 

Of those four eases, only the second and third require some explanation. 

Leave io amend will bi rifihid where the amendment would cause injustice to the oppo- 
site party sueh as eannot be compcnsatul for by imposin'/ terms ns to costs or otherwise (i/) — 

Thus leave to amend tvill be lelVcd, if the amendment will prejudice a right that has 
already accrued to tho oppoiite party on tho pleadings as then standing. A sued a 
tramway oonip.iny for damages caused by tlicir negligence in allowing their tramway 
to be in a defective condition. By their defenee (ho company denied negligence. 

It was no part of (ho defence (hat the company were not the proper parties to be sued. 

More than six months alter tho delivery of the defence the company applied for leave 
to amend the defenoo by adding .rn allcg.ition that by a contract between tho com- 
pany and tho local authority of tho district, the liability to m.iintain tho roadway had 
been transferred to the local .lulhoiity, and that tho company had ceased to bo res- 
ponsible for the roadway. At the d.ite of the application A’s remedy against tho local 
authority had beeom<' time-barred. If the agreement had been pleaded earlier, A 
coidd have iniUiit.riiiod an notion against tho hoard. ITnilor tlioso circumstances the 
ap[dication t^.is lefnscd. 1 1 is clear irrjin the xibove facts th.it if the amendment were 
allowed, J might fail against the company, tho comp.any not being the proper defend- 
ants, and it brought an action against the local authority, it would be too laic. 

That would be an injury to A such as ooidd not be eompciisa(ed for by antj costs that 
the Court might order tho company to pay to ,1. “The test as to whether tho 
amendment should be allowed,” said Bollock, I?., -is. whether or not the defendant can 
amend without placuig the plaintiff in .such a position that he cannot ho recouped, as 
it were, by any allowance of costs or otherwise. Here the action would be whoUy 
displaced by the ptxiposcd .sniondmciit, and I think it ought not to ho allowed (s). 

Leave to amend a plaint should not be granted, in any event at the hearing of a suit 
if the amendment would convert the suit into another of a different and inconaiateiit character. 

—The quc.stion involved in the above proposition arises in this wise: A institutes a 
suit against B. B files ids written statement. At the hearing of the suit, A finds that 
his case must foil as foid in the plaint, and that he can oidy succeed on a different case. 

Ho then applies for leave to amend the plaint. Should the leave be granted ? It has 

been held under the oorrespending English rule that no amendment should be allowed 
if it would “introduce an entirely different case from that which the defendant oame^ 


to) Eimain v. Cohen (1809) 41 C. D. 6(13. '>07 
(1S90) 43 C. II. 187. 


fe' SMOTis. north Md-opdtitan Ttanmay 0». 
(1880) I <1Q. B. D. 178. 



184 


THE FIEST SCHEDULE. 


0. 6, r. 17. to meet " (a), or, to put it in another fonn, if it would “ change one aotion into another 
of a aiibstantially different oliaraclcr ” (4). The Indian cases on the subject are mime- 
lous. tVe deduce the following three rules from those cases:— 

Rule I. — Where .a plaintiff bases his claim upon a speeije legal rehtion alleged to 
exist between him and the defendant, he may not be allowed to amend the plaint so as 
to base it on a different legal relation. 

Sole. — Even if the legal ivlation betueeii the plaintiff .ind the deieiidant remains 
unchanged. Uio ])l.unt nill not be allowed to be ainendorl if it completely alters the cause 
of action. 

Rule II.- M’heie a plaintiff EiaCa his claim on a speeijie title, he nia,\ not be allowed 
to amend the plaint so as to base it on a different title. 

yote. — E\en if the title by which the plaintiff claims remains unalterL'd, the plaint 
will not be allowed to be amended if it completely alters the cause of action. 

Rule 111 . — When One kind otfrsmd is charged, another kind of fr.ind cannot, upon 
failure of proof, be subslitutesl for it. 

Ilhiitti'ilioiii of Itvli I. 

1. A, alleging that M hired caigo boats from him, and tliat .i balance of lis. ;t,000 
was duo to him on that account, «ues li for the amount w'ithout any other prayer for 
relief. It is proved at the hs'aring that £ did not himself hire the boats, but tlint he 
Was inciely A'e agent to find hires for the boats. A applies to nm‘'Mrl his plaint by 
claiming an account from Ji on the footing that B was J's agent. The aini'iidment 
cannot be allowed, beeanse in the one case the legal relation bid ween .1 and B is that 
of Icttee and lii/cr. and. in the other, that of pehicijxil uiiil riijeiit : ,s7('4/,/is/o IWosi 
(1880) 0 Crl. (i(t. 

i. A, wlio Is s agent to manage certain piopoity belonging to R, appoints A 
to act as a sub-agent for P, and gives him Ks. 1,000 belonging to P, ioi tlio ]inyrneiit 
of Government revenue and other purposes. S fails to uccoiml for the money. P 
sues A to iccovcr the aiiiounl paid by to S claiming tlio same on the ground that A 
was appoiniul svh-rtgnit vilhoul P’s anlhoriltj. It is found at the liearing (lint A was 
appointed .sub-agent with P's anthoiity. P will not ho allowed to amuid the plaint 
so as to claim tlic said amount from A on the ground that ..1 had not iruriial unlitiaty 
prudence in selecting A .is a sub-agent for P ; Ileimilton v. Land Aloitguga Banl; (1883) 
5 All. 4.‘)(i. [O'liis is an illu.str,ation of the proposition in Uio A’ote to Rate 1. If the 
amendments were allowed, the legal relation between the plaintiff and the defendant, 
which is that of piiiicipal and agent, would no doubt remain unchanged, Iml the cause of 
aotion would he completely changed.] 

Jllnslralion of Rule II. 

A sues B to recover certain property as the heir of C, who, he alleges, was tlio adopt- 
ed son of D. The Court linds that C"s adoption was not valid. A then oo itends for the 
first time on ippeal to the Privy Council that even if the adoption was not valid, he is 
entitled to recover the propcity as ilte heir of D. This is a totolly now ease, and A can- 
not in appeal set up an entirely new case : Gopee Lai v. Ghmdradee (1872) 19 W. B. 
12 I. A. Sup. Vol. 131. 

fa) EUis V. Manchester Can tags Co. (1879) 2 C. I (6) Seleigh v. tSosclien (1S98) 1 Cli. 73, 81. 

P. P. 13. 10. . 1 
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nf Ruli III. 

A, the ofBcial assignee of a dccoascd insolvent's estate, sues B for Rs. 1,50,000 
alleged in the plaint to bo unlawfully withheld from the estate in consequence of a pay- 
ment fraudulently concealed from A’.s prcdcees.sor in office. It is proved that A’s pre- 
decessor was atvaro of the payment. A applies to amend his plaint by alleging that, 
though his predecessor consented to the payment, such consent was illegal, a.s being 
a fraud of a dilVerent kind upon the f'ouit. The amendment cannot be allowed, becauso 
to allege fraud of ono'kind and to .sub.sf itutc fraud of .another kind is to convert the suit 
into one of an incon.sislcnl cli.aracter: Abdool Hooseiiiv. Tiirui-r (1887) 11 Bom. IBO, 


•o. 6, 
rr. !7, !8. 


14 I. A IJl. 


A uiritteii slnkMint shurhl uul bi allniccd to be nmiinUd al the bearing so as to convert 
the dcfince into rinollirr of a difftrinl and incotiMelenl churaclrr. — As in the case of a 
plaint, so in the case of a wiitten statement, the Couxt will not at the hearing allow any 
amendment that would involve " a eomplctc change of front in the defence ” (c). 


Ilhialralion. 

A iigiees to grant a Ica-e of a briek-lield to B. No lease is executed, bat B enters 
into possession under the agreement. B then »ne.-> A for speoiflo performance of the 
agrccnn'iit, alleging that A, though ficqiiently lequcstcd to do so, had neglected .and 
reiused to grant the lease. A denie.' that he was requested by B to grant the lease, and 
oxpicsse-i his leadincss to e.xocute the lease. A also conntecelaims for Rs. 1,500 by way 
of rent. After the suit is set down tor trial, .4 applies for lease to amend his defence 
and counterclaim, and lo joiir lliciewilh a claim lor the recovery of the land. The’ 
application iinisl bo rofu«ed. To allow A to amend would be lo allow’ him to present 
“ a totally distinct, new and inconsistent ease ” ; Vlail.' v. Il rf/y (1880) 31 ('. D. 08. 

Amendment by adding a plea of fraud. — It is " the universal practico, 
except ill the most exceptional ciroumstances, not to allow an amendment for the pur- 
pose of adding n plea of fraud where fraud has not been ple.ideil in the first instance” (d). 
tVliere i.ieis .snppoiiing the cliargo of fraud are dieclu'ed in the crosn-cxaminalion of 
the rhfindvni, Icaio may be given to aniciul by addin" a plea of fraud (c). 

At any stage of the proceedings.— Leave to amend may be granted at any 
stage of Iho jn-oceedinss. It iimy be granted in .ajqie.il [s. 107, sub-s. (2)], or even in 
second njijical (s. 10.8). In Ihi! niidcrnicntioncd ease (/), tlie pl.iintilf was allowed to 
amend bis plaint in aiqical before the Privy Council. It is open to the appellate Court 
to allow an ameudment whether leave to amend was asked for in the Court below or 
not. and oven when the Court heiow offered leave to araend, but the offer was 
dcclinetl (jr), 

18. If a party who has obtaiDcd an order for leave to 
amend does not amend accordingly within 
the time limited for that purpose by the 
order, or if no time is thereby limited 
then within fourteen days from the date of the order, he shall 

(a) laird v. Brigm (1880) 10 C. D. 440, 440. I (1807) 11 St. I. A. 408, 480. 

(d) Bentley v. Blaci (1893) 9 Times Eep. 580. (y) Beilin v. liltlF (1887) 10 Q. U. J). 394 ; Kiean- 

(e) Riditig v. Ilaukina (1880) 14 P. D. 00. 1 das v. Ilaeliaptm (1909) 33 Bom. Oil. 

(j) Alohunimiid Za/ioor Ali Khun v. HiiU/i Kerr 
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O. 6, r. 18. not be permitted to amend after the expiration of such limited 
time as aforesaid or of such fourteen days, as the case may be, 
unless the time is extended by the Court. 


ORDEE Vri. 


Plaint. 

\ 

'i - ' 1. The plaint shall contain the fol- 
lowing particulars : — 

(а) the name o f the Court in which the suit is brought ; 

(б) the name, description and place of residence of the 

plaintifi ; 

(c) the name, description and place of residence of the 

defendant, so far as they can be ascertained ; 

(d) where the plaintiff or the defendant is a minor, 
or a person of unsound mind, a statement to that 
effect ; 

(e) the facts constituting the cause of action and when it 

arose ; 

(/ ) the facts showing that the Coiut has jurisdiction ; 

ig) the relief which the plaintiff claims ; 

(A) where the plaintiff has allowed a set-off or relin- 
quished a portion of his claim, the amoimt so 
allowed or relinquished ; and 

(i) a statement of the value of the subject-matter of 
the suit for the purposes of jurisdiction and of 
Court-fees, so far as the case admits. 


^ Particulars to be con- 

rr« 1 1 2* talned in plaint. 


2. Where the plaintiff seeks the recovery of money, 
, the plaint shall state the precise amount 

In money suits. i • i 

claimed : 

But where the plaintiff sues for mesne profits or for an 
amount which will be found due to him on taking unsettled 
accounts between him and the defendant, tho plaint shall 
state approximately the amount sued for. 
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3 . Where the subject-matter of the suit is immoveable 
„ property, the plaint shall contain a^es- 
is inimovenbic ci'iption 01 the property sumcient to identify 
it, and, in case such property can be identi- 
fied by boundaries or numbers in a record of settlement or 
survey, the plaint shall specify such boundaries or numbers. 


o 

rr. 


4 . Where the plaintiff sues in a representative character, 
the plaint shall show not only that he has 
no actual existing interest in the subject- 
matter, but that he has taken the steps 
(if any) necessary to enable him to institute a suit concerning it. 


When plaintld sues na 
representative. 


“Where the plaintiff sues in a representative character.” — Where a prrson 
dies leavin;; a will, the rxrcvlur iianu cl in ihe will may ohlain prohrile of the will. Where 
a person dies inlostatc, his Jirii'n may .ipply for leUtm of niJmlnistraiion. The person 
to whom letters of acliniui.striilluii an- granted is callod ochn/tfi-viratcir. Tho executor 
or administrator, as tho case may ho, of n deceased person, is his legal representative for 
all purposes, and all the properly of the deceased vests in liiin ns such. A suit by a per- 
son as executor or administrator of a deceased person is a suit hy him in a representative 
oharaolor. There are some oases in Vvhich the law requires probate or letters of admi- 
nistration as tho case may be, to enlttlc a person suing in a representative oharnoter 
to a decree in respect of the estate of tlie dccea.scd. in a large majority of cases, however, 
't is not necessary to obtain jirfiliato or letters of adniinislintion to entitle a plaintiff 
suing in a representative eliaracler to a decree in respect of lire estate of tho deceased- 
This will he .seen from tlie following statement of llic law on the subject : — 

1. liiiroptans, Parsis, East linh'iins, Jews ami ulJur persons subject to the provisions 
of the Indian Succession Act X of ISt'o. — ^M'heu the deceased is a person to whom the 
provisions of the Succession Act apply, probate or letters of administration must be 
o.blained, otherwise no deereo will be ];as.scd in re.s])ect of any matter concorning the 
estate of tlie deceased : Succession Act, wetion 187 (as to la-obatc), and section 190 
(as to letters of administration). 

Tile Succession Act applie.s to all natives of liulia other than Hindus, hlahomcdans, 
and Buddhists : sec s. 331 of the Act. 

2. Hindus subject to the provisions of the Hindu Wills Act XXI of 1870. — Where 
a Hindu subject to tho provisions of tlic Huidu Wills Act dies leaving a will, his executor 
is not entitled to a decree in respect of any matter concerning the estate of the deceased 
unless he has obtained probate of tho will (sec s. 2 of tho Act which incorporates s. 187 
of the Succession Act which requires probate). But where lie dies intestate, his heirs 
may sue in respect of his property without obtaining letters of administration unless 
tho suit is one to recover a debt due to the deceased, in which case either letters of ad- 
ministration or a succession certiheate must he obtained before a decree can be passed 
in favour of the heirs : see Succession Certificate Act VII of 1889, s. 4. 

The Hindu Wills Act applies to Hindus, Jains, Sihhs and Buddhists, when either 
the will is made within the territories subject to tlie Lieutenant-Governor of Bengal 
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0. 7, r. 4. 01’ ill towns of Madras and Bomliay, oi the will, though made oiilsklc those places 
lelatcs to immoveable property siluale in those places. 

3. Hindus not ivlijcct to the provisions of the Hindu H'fl/s Act. — These arc govern, 
ed hy the provisions of the Probate and Administration Act V of 1881. The latter 
Aet does not require probate or letters of administration, so that the cxcoiitor of a Hindu 
not governed by the Hindu Wills Act may sue witlrout obtaining probate, and liis Iieiis 
may sue without obtaining letters of admini.°tration. But when the suit is to recover 
a debt duo to dcce.iscd, no Court nill pass a decree against the debtor, e.vocpt on the 
production, by the person suing, of a probate or letter's of administration or a succes- 
sion certificate : see Succession Certificate Act VII of IS80. s. 4. 

The Probate and Administration Act applies to all persotrs to whonr lire Indian 
Sriceection Act drrea not apply. It llrertfore applies to llnhotrrednrrs. ,ind, subject to 
the jifovisiorrs of the Hindu Wills Aet, to Hindus. 

4. ilahoiiudans. — Mahontedans are governed in matters ot probr'te itnd ndtninis- 
tr.rtion by the provisions of the Probate and Administration Act. Hence the rules as 
to probate, letters of administration, and nrtcessiotr ccrliflcnte in the ca'o of Miihonrcdans 
arc the same ns iir case (3) above. 

.1. A’a/ii'c Christians. — Up to the year lliOl. Kathe f'irristiairs were goiemcd 
bt tiro provisions ot the Indian ftnccessiim Act. Hence it was neeessar'y, where the 
decca-ed left a will, that tire executor should obtain probate before he cortld establish 
arty right as executor to the juoporty of the deceased (RuceesMotr .Vet. s. 187). And 
where the cU ceased died intestate. Uttusof odminiitration were rerpiired before .rrry right 
could he eslnhlrshcd to any ^ ait of thepio]'eilv of the deceased in a Coinl ol f.aw (tjuccc?- 
sion Act, s. lilO). In the jear ICOl, an Art was passed called the Xalrve Christian Ad- 
ministr.dion of Esiates Act (Vll of 1901). declaring inter atiu fh.il tire provisions of sec- 
tion 190 of the Succession Act shall not ajjdy to .anj part of tire jitoperty of n Xatrvc 
Christian who Jras died intrstate. 3110 ic.'ult theirfore is (xnctiy rlie s.rnre ns in case 
(2j ahov c, tliat is to say, if a Kative Christian die.s leaving a w ill, j;/ oLriir niti,. 1 ire oih aim'd 
to eirltlle tiro executor to obtain a decree in respect oi the jnopciir oi (he deceased ,ts 
provided by h. 187 of Ihc .Sviccessirii Act. But if I'C dies intestate, bis iieii, may sue in 
I'cspccl of his pro]ier'lj- w ithout obtaining letters of nd-iiinistr'atinn. unless the suit is one 
to recover a del! due to the dccc.t.scd. in which ca’ ehhoi letters of aclrriinisrialion or a 
suceession certificate must be oht.aircd Irfote a decree c.in be mad" in f.rvoiir of tire 
heirs: sec X.rliv c Christian Aclministi.ilron r.f Esl.iks ,\cf, s. .7. 

“ Has taken the steps.” — ^In cases to whiclr the Prohate itrul Adnriiiiatration 
Act. iSSl, nj.plies, it is nectssaiv, where tire suit is one for the I'ocoveiy of a debt due to 
the deceased, that lepicscntaticn shcndcl he obtained to the estate of lire deceaserh But 
such representation is not a conditien precedent to tiro institution of the suit. It is 
sufHciciit if it is obtained before the jrassing of the decree. It is so lu'ovieled hy the 
Succession Ceilificale Act. 1889, a. 4. 

Suppose irovv that the deceased has left a will, and th.at the case i.s one gejvernodly 
tiro Indian Succession Act, 1865, or the Hindu Wills Act, 1870, and that the suit is one 
to establish a right ns executor or legatee. In such a case it has been held hy the Pnvy 
Council that the grant of probate is not a condition precedent to the institution of the 
suit though it he one to establish a right as executor or lcg.atco, and th.at the executor 
or legatee may institute the suit without obtaining probate, but that ho will not be 
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entitled to a clccvco until he oblaiii^ pioliatc of the -ttill (h). But suiipoee the deoeosa 0* 
has left no vill, and the cate ii. one "oaeined hy the Indian .Siiecestion Act, and the 
suit is one to c&tahlish a light to the jiroperly ot the dcce.ased. Is it necessary that 
letters of adininistiation to the c■.ttltc of the deceased sliould be obtained beforo the 
institution of the suit, o]‘ is it snthtient li they me obtained before tho decree is passed. 

It has been held by the High Ctaut ' f Bombay that if lettcis of administration nie not 
obtained bcfoic the instiliitjon rjf [tie ^iiit, uiul the pkint does not show that tho plaintiff 
has obtained letteis nf admin siiatiin, the plaiut should be rejected on presentation » 
but if tho plaint is not lejtetcd, ami the healing has been allowed to proceed,, there is 
nothing to pic\ cut the C'oiiit iiom passing a dccicc for the plaintiff if the letters of 
administration tie iibt.i'iied liloit the ehciec (i). Sec Indian Succession Act, 1865, 
ss. 187 and 1!)Q. 


5. Ihe plaint shall sln-w that the defendant is or claims 
to he interested in the subject-matter, 
"ihid he is liable to be called upon to 
aiiswoi I be plamtifT's demand. 


6. "Wlierc the suit is instituted after the expiration of 

the period prescribed by the law of limita- 
frorffi d.itioaian!”'^^*”" plaiut shall show the ground upon 

wliieh exemption from such law is claimed. 

Grounds of exemption i'loni iimifat'on law.— I hi --e grounds aio set forth 
in seotions 12 io 20 of Iho I.iniital i n Aci. 11.(8. 11 no picunu of exemption is shown 
in tho plaint, ai d the suit aifcai' iieni lie ‘iatiircnl in Iho plaint to be bailed by limi- 
tation, the plaint leill he iijictie’ [■•(t i. II, th (d), Liliu]. But a ilaint should not 
be rcjccled iiuicly Iciaufo the teen | In ii is lut ihiii ed ulhj. AU dial the rule 
rcquiiis is dirt the ii'amt should tl'v llu i,>cv>,il naiij.liiiii (j). 

7. FiVei’V plaint shall state specificalh^ tb,o , relief ivhich 

the phiidift claims cither simply or in the 
hesrcaiiudiv e, and it shall not be neces'-ary 

to aslc for gencial or other rehef which 
may always be given as the Couit’may think just to the same 
extent as if it had been asked for. And the same rule shall 
apply to any relief claimed hy the defendant in his ivritten 
statement. 


Relief. —iil\ery plaint niubi bt.ilc bpt tilicalJy the loliel nhich llie pluiiitiff uliiima, 
wlicllier it Ijc damagcf:, or bpcdlic ]tifcini?rcc, or injunction, or a declaration, or 
accounts, oi the appointment ol a jcctn cj, cr ) cf h nd, or relief of any othci 

kind. A pin intlfiA^Ilo emits, except Mith il ckn^c cf theCourl.to sue for all the reliefs 
to which ho in.i> ho entitled ijinfc}<ct(f lie tcmc cause of action will not nftcrw ards 
be allowed to *-iie for any iclicf eo emitted [O, 2, r. 2, sub-r. (3)]. 


(/i) CUandra Jbhhon v. VramiiM Rwmari (1910) 
Sa Cal. 3i!7, 3S I. A. 7 [a 0*1*50 under tho 
iliiidu Wilh Act, 1870]. 

(t) '•'itnn V (1914) 5J8 Hoin 


AdmAkn of Benfjal v. Lnlli (1008) 12 
C, \V. K. 7J8. 

{j) RagliuNath v i9aa)ad(l008) 12C. W. If* 
fll7. 
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O. 7i General or other relief. — Under the Bj-stcm of pleadings hitherto followed 

rr. 7”9. India, it was usual to add in the plaint a prayer for general relief, called general prayer, 
which ran thus : “ The jdaintill elainis 6«c/i farther or vlhir relief as the nature of the 

case may require.” Under the present rule it is no longer necessary specifically to ask for 
such relief. Sueli relief nia3' now always he given to the same extent as if it had been 
expressly asked for, jjrovidtd it is not iiicrnsislent with the other reliefs .specifically 
claimed, as well as V itli the case raised hy the plcaclinp (/.). In order, however, to entitle 
a plaintifi to a relief under the claim for general relief, it is ncccssaiy that the ground 
for such relief must he disclesed l.y the alkgaticns in the plaint (1). “ A plaintiff cannot', 
be entitled to relief upon facts or documents not stated or referred to hy him in his plead- 1 
iugs ” ((h). Thus where a plaintiff sues for a declaration of title to certain proportv ' 
•under u drrd of sale, he cannot ho allowed to snceced on the basis of title })y adverse pos- i 
session (h). 

Alternative relief, — Thus a plaintiff may in tho same suit claim to hare a 
partnership agreement with the defendant cancelled on the ground that ho was induced 
to enter into it by the fraud of the defendant, or, in the alternative, for a rlissoktm 
of partnership and accounts (o). 

There is nothing in law to prevent a plaintiff in a suit for pre-emption bn .sing his 
claim in the altevnafivc on contract, custom, or llahomedan law (p) ; nor is there 
anything to prevent him in such a suit from setting up an alteinalivo claim for 
possession as owner (j). 


8. Where the plaintifE seeks relief in respect of several 
Keiicf loiindcd on sepa- distinct claims or causes of action founded 
rate grounds, ggpaiate and distinct grounds, they 

shall be stated as far as may be separately and distinctly. 


9. (1) The plaintijrf shall endorse on the plaint, or 
annex thereto, a list of the documents 
^Procedure on admitting 'vt'hich he has pi’oduced along ivith 

it ; and, if the plaint is admitted, shall 
present as many copies on plain paper of the jilaint as there 
are defendants, unless the Court by reason of the length of the 
plaint or the number of the defendants, or for any other 
sufficient reason, permits him to present a 
like number of concise statements of the 
nature of the claim made, or of the relief claimed in the suit, 
in which case he shall present such statements. 

(2) Where the plaintifi sues, or the defendant or any of 
the defendants is sued, in a representative capacity, such 


Concise statements. 


(£) CarffUl v. Jiower (l£i7b) 10 C. U. 502, dOS. 

(l) Jugul Kisnore v. Kurtic Chunder (1894) 21 Cnl. 

110 , 120 - 21 . 

(m) Mohummvd Zalmr v. Ruita Koer (1807) 11 

M. I. A. 408, 474. 

(n) iSomosuiufaram v. Vadicelu (1008) 31 Mad. 


631. 

(o) Bagot v. Boston (1877) 7 C. D. 1. 

(p) JUuhafnmod v. Shams-Ufi-Nissa (1914) 86 All* 

456. 

{q) Bhagurli v. Pamieshar (1914) 30 All. 476> 
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statements shall show in what capacity the plaintifi or defen- 0- 7, 
dant sues or is sued. rr. 9-11. 

(3) The plaintiff may, by leave of the Court, amend 
such statements so as to make them correspond with the 
plaint. 

(4) The chief ministerial officer of the Court shall sign 
such list and copies or statements if, on examination, he finds 
them to be correct. 


10. (1) The plaint shall at any stage of the suit be 
returned to be presented to the Court in 
_ejirn o p iiin . ^vhich the suit should have been instituted. 


(2) On returning a plaint the Judge shall endorse thereon 
the date of its presentation and return, the 
name of the party presenting it, and a brief^ 
statement of the reasons for returning it. \ 

Court-fee. — Where a plnini ii returned by a Couit to bo presented to the pro- 
per Court, the latter Court is hound to give credit for the fee levied by the former 
Court (f). 


*^Ile]ccUon or plaint. 


11. The plaint shall be rejected in the 
following cases : — 


(a) where it does not disclose a cause of action : 


(6) where .the relief claimed is undervalued, and the 
plaintiff, on being required by the Court to cor- 
rect the valuation within a time to be fixed by the 
Court, fails to do so : 


(c) where the relisf claimed is properly valued but 

the plaint is written upon paper insufficiently 
stamped and the plaintiff on being required by the 
Court to supply the requisite stamp-paper within 
a ti m e to be fixed by the Court fails to do so : 

(d) where the suit appears from the statement in the 
plaint to be barred by any law. 

Clause (a). — Under the Code of 1882, s. .^3, it was not obligatory upon the Court 
to reject a plaint if it did not disclcso a cause of action. Under the pioscnt rule, the 


(r) VisKesuara v. Nair (1911) 39 Mad. 507 [F. B.J 
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O. 7, Couit is bound to reject a plaint if it doch not di-eloae a oausc of action. As to the 
rr. 1M6. meaning of “ cause of action ”, Sicc notes to s. 20. ” Cause of Action." 

Clause (c) : Where a plaint is written upon paper insufficiently stamped. 

— If the plaintiff fails to suppty the icc|uisiic stamp-paper within the pci iod li\od by ths 
Court, the plaint may le lejectcd undei tins lule. oicn after it l.a.s been ni’inbcird and 
registered as a suit. The uason is that the power to icjcct a plaint undii this nilo is 
not exhausted ulieii (he plaint his been admitted and legistcicd (?). 

12. ‘Vl'liere a pkmt is rejeoted Hio Judge 
““ sliall record an order to tliat oflect ivitli 

the reasons for such order. 

13. The rejection of the plaint on any of liio grouutis 
heiehihefore meidioncd shall iiou of Us own 
whaiycicction of ptuut forcB nretludc tlie plaintift frrm nre'ontms 

dfiffl linn piftcludc puscut* pii*.* iri ' ^ 

attion oj fresh plaint a lic&ii plaint 111 rcspoct 01 iJie uimi' cause 
of action. 


Documents relied on in 'plaini. 

14. (1) AYhere a plaintifi sues upon a d<.(iiiueni xii 
his possession or power, he sliall produce 
oii^filch puliutiff 5 uc“‘' it in CWt when the plaint is presented, 
and sliall at the same time deliver the 
document or a ( opy iheieof to be filed inth the plaint. 

(2) Y'here he relies on any other documents (whetlici' 
in his possession or power or noi) a.s evi- 
hist o f utaei (icdini.iiti. dencc in support of his claim, he shall 
enter such dooiimciits in a list to be added 
oj' annexed lo the plaint. 

The penalty ior not pioducing the documtnts icfeiiLd lo m (liis nili i-> that pii-. 
inbcd in i. IS IjcIow, and not tl'c icjcctioii of the plaint ((). 


15. AMiere any such document is not in the possession or 
of do- power of the plaintiff, he shall, if possible, 
don''OT fibvtcr'" btate in whose possession or power it is. 


16. AVhere the suit is founded upon a negotiable instru- 


'•uit'3 uu la'll IK o'ctiflih 
iiiitniniLiits 


ment, and it is proved that tlic instniment 
is lost and an mdeimuty is given by the 
plaintiff, to the satisfaction of the Court, 


against the claims of any other person upon such instrument, 


) ]!}a7ttnoiiwt(t Van ^ Judi (1000) 27 Cal. | 34 Cnl 20 

li7(i ' raiiiijaiiuiiif tSiiiq \ Aiimit Laf (1907) ] (/) v. !'<*/#/»«( 1 bOS) 22 noiii 071 
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the Court may pass such decree as it ■would have passed if O. 7, 
the plaiiUih had produced the instrument in Comt when the 
plaint was presented, and had at the same time delivered a 
copy of the instrument to be filed witli the plaint. 

17. (1) Save in so far as is otherwuse provided by the 

Bankers’ Books Evidence Act, 1891, where 
01 bUou-book. the document on which the plaintiff sues 
is an entry in a sliopbook or other account, 

‘m his possession or ptiwer, the plaintiff shall produce the book 
or account at the time of filing the plaint, together wth a 
copy of the entry on which he relies. 

(2) The Court, o]' sue h officer as it a^jpoiuts in this behalf, 
shall jouhwith mark the document for the 
mSjiui id'uuioa“ puipi'sc of identification; and, after 
' examining and comparing the copy with 

the original, shall, if it is found correct, certify it to be so, and 
return the book to the plaintiff and cause the copy to he filed. 

Bankers’ Books Evidence Act i8 of i8pi. — 'J Ins Acl pio\idcs a bpooial 
mode of piool nf ontiic' in l)anKci'' Imoks l)y di..p(.nMng mill flic production of tiro 
books. S. 4 of tlio Act pio' iJcb lli.it .1 nililifd ropy of .inj oiitiy in a banker's book is 
to bo rooched ns pi ini/l jitcu oiidcnii. <i£ tho cxisloncc ol suck I’litry, and tliat it slionld 
bo adniill'-d us cnidciKc <i tin iiuiUoi cont.iincd lluiointo tha same extent as the 
origtiml entry. 

18. (1) A document which ought to be produced in 

, , , , Court by the plaintiff when the plaint is 

"Sat Wed be cnterccL in the list to be 
added or amrexed to tlic plaint, and which 
is not produced or entered accordingly, shall not, without 
the leave of the Court, be received in evidence on his behalf 
at the hearing of the suit. 

(2) Nothing in this rule applies to documents produced 
for cross-examination of the defendant’s ivitnesses, or in 
answer to any cause set up by the defendant or handed to a 
witness merely to refresh his memory. 

In what cases leave may be granted under this rule. — The object of the 
rule is to provide against false documents being set up after the institution of a suit. 

In those oases, tlioieforc, nbcre tlieio is no doubt of the existence of a document at the 
date of the suit, the Court should admit the document in evidence even though the doou- 
ment was not produced with the plaint or entered in the list of documents annexed to 
the plaint (u). 


13 


(«) Dei itltts \ . Firjndtt BeifajH (1884} 8 Bom 317. 
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THE FIRST SCHEDULE. 


ORDER VIII. 


Wiiitten Stateniemt and Bet- off- 

0. 8, !• The defendant may, and, if so required hy the Court, 

rr 1-4. shall at or before the first hearing or within 

Hjltten statomont. , ^ n j. -j. 

such time as the Court may permit, present 
a written statement of his defence. 


Written statement. — The wiittcn statement must contain, and contain only 
a statement in a concise form of the malcrial facia on which the paity jileadmg lelies 
for his defence, but not the etidcnce by which those facts aie to be ]no\cd, sec 0. 0, r. 2. 


2. The defendant must raise by his pleading all matters 
■which sho'w the suit not to be maunainable, 
cia^7picartcd.’““* 'that the transaction is either void or 
voidable in point of laiv, and all such 
grounds of defence as, if not raised, would be likely to take the 
opposite party by surprise, or would raise issues ot fact aot 
arising out of the plaint, as, for instance, fraud, limitation, 
release, payment, performance, or facts showing illegality. 


Denial to be specific. 


3. It shall not be sufficient for a defendant in bis -written 
statement to deny generally the grounds 
alleged by the plaintiff, but the defendant 
must deal specifically with each allegation of fact of which 
he does not admit the truth, except damages. 


“D.'al spscif'cally with each alieg:atfon of fact.” — The clcfnid.int must take 
each fact which is alleged apaiust him scpaialcly, and s-aj lliat ho iidmih il, or tkmes 
it, OT docs not admit it. E\ t ly clleg.ation of fact in the ilaint uill Lc til cn to) o admitted 
if it i's not denied specifically or hy neccssiaiy implication, or staled tn 1 e nut admitted 
(r. 5). IVlieie a dcicndaiit is not in a position to admit an allegation made in the plamt, 
noi in a position to deny it categorically, as where he is not aware of the tiulh or other- 
wise of the allegation, the piopcr ioim to use is “the defendant doci not admit, etc.” 

“ Except damages.” — ^The defendant need not piload to damages. No denial 
is necessary as to damages claimed. 


j 4. Where a defendant denies an allegation of fact in the 
plaint, he must not do so evasively, hut 
Evasiicdcaui. auswei the point of substance. Thus, if it 

is alleged that he received a certain sum of money, it shall 
not be sufficient to deny that he received that particular 
amount but he must deny, that he received that sum or any 
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part thereof or else set out how much he received. And if an 0, 
allegation is made with divers circumstances, it shall not be 
sufficient to deny it along Avith those circumstances. 

Evasive denial. — ^VA'hoic the jtijint alleges that “the defendant offered to the 
plaintiff’s agent a hribo of Es. 500 on nth July, 190S, at tlic defendant’s office,” it is 
an evasive traverse for the dcitndant to plead ; “ The defendant did not offer to the 
plaintiff’s agent a bribe of Rs. 500 on tho 17th July, 1908, at his office for the defen- 
dant night have offered an 3 - tllur sum on another day a,\ d in another place. Here the 
point of substance is that a bribe was offered. The details ns to the amount, time and 
placo are only circumstanct s. Tlio defendant should plead that he never offered a 
bribe of Rs. 500 or any other ■.mn to the plaintiff’s agent on 17th July, 1908, or any 
other day (y). 

5. Every allegation of fact in the plaint, if not denied 
specifically or by necessary implication, or 

Specie cma, gtatcd to be iiot admitted in the pleading 
of the defendant, shall be taken to be admitted except as 
against a person under disability ; 

Provided that the Court may in its discretion require 
any fact so admitted to be proved otherwise than by such 
admission. 

Admissions of fact in picadings. — ^Tho first paragraph of this rule states 
what amounts to adniis-iors ot fact in a pleading. Rnlo 3 rccjiiires that tho defendant 
must deal specificaUij with each allcaation of fact of which ho docs not admit the truth. 

The present rule pio\idcs lluil ovc'i\ allegation of fact in the plaint, if not denied in the 
written stalcmtnt, or stated to be not .idmittcd, shall be taken to bo admitted by tho 
defendant. A sues E to rueo\er n sum of money fioin S. For Iho purpose of saving 
limitation A in his plaint ivlits upon a letter allceed to have been written by B to A. 

E in his written statement .says : “The plaintiff’s suit is not in time. The suit 
is not saved from the bar ot Ihnit.ilion by the letter put in by the plaintiff.” The 
letter must bo taken as adiuilUd bv B, and it is not necessary for A to prove 
the totter ( w). 

A plaintiff who claims a deereo most prove all tho material facts on which he relies 
in support of his claim. Tho importance of the pivscnl lulc lies in this that, since facta 
that have boon admitted nerd not be jjroced, it is not necessary for tho plaintiff to prove 
facts which have been expressly lulmilUil by the defendant or which invst be taken to have 
been adimlttil by him witbin tho meaning of this rule (sec Evideiico Act, 1872, s. 68) 
t The admission itself being a proof, no other proof is ncccssuiy. In tho case, however, 
of facts which are taken to be admitted bj"^ tho defendant within the meaning of this rule, 
that is, in tho ca.so of implied aclinis>.ion.s, the Court may in its discretion require any 
fact so admitted to be proved otherwise tlian by such admission. That is to say, the 
Court may require the plaintiff to adduce such proof of the fact as it would havj boon 
necessary for him to adduce if no such admission had been made. 


(t) Tildeklei/ v. Iliirper (1S77) 7 C. D. 403. 

(nij Lazmiaarasan v. Chimniram (1017) 41 Bom. 


89 . 
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THE FIRST SCHEDULE. 


0. 8, r. 6. 0. ( 1 ) Where in a suit fcr the recovery of money the 

defendant cleims to set ofi against the 
to giv(!a,ia. Written state- plaintiii s demand any ascertained sum 
■ of money legally recoverable by him from 

the plaintifi, not exceeding the pecuniary limits of the jurisdic- 
tion of the Court, and both parties fill the same character as 
they fill in the plaintiff’s suit, the defendant may, at the first 
liearing of the suit, but not afterwards, unless permitted by 
the Court, present a written statement containing the parti- 
culars of the debt sought to be set oft. 

(2) The ivntten statement shall have the same eftect 

as a plami in a cross-suit so as to enable 

Effect oiM . Court tc prouomicc a final judgment 

in respect both of the original claim and of the set-off : 
hut this shall not aftect the hen, up'm tbe amount decreed, of 
any pleader in respect of the costs payable to him under the 
decree. 

(3) The rules relating to a ^v]•itten statement by a 
defendant apply to a ^vntten statement in answer fo a claim 
of set-oft. 


lllnslwtioni. 

(a) A Ucqucatlis Ra. 2,000 to B and appoints C Iris executor and icsiduary legatee. 
B dies and D takes out administration to B's effects. C p-tys Rs. i,000 as surety for D ; 
then D sues C for the legacy. C cannot .set off the doht of Es. 1,000 against the legacy 
for neither G nor D fiUs the same character with respect to tlic legacy as they fill tvilli 
respect to the payment ot the Eb. 1,000. 

(b) A dies intestate and in debt to B. C takes out admiiiistiation to U's effects 
and B buys part of the efloets from C. In a suit for the purchasc-inoncy bj' 0 against 
B, the latter cannot set off the debt against the price, for C fills tn o dlfl'eicnt cliaractcra, 
one as the rendor to B, in which he sues B, and the other as representative to A. 

(c) A sues B on a bill of exchange. B alleges that A has wrongfully neglected 
to insure B'b goods and is liable to him in compensation which he claims to sot off. The 
amount not being ascertained cannot bo sot off. 

(d) A sacs R on a bill of exchange for Es. 500. B holds a judgment against A for 
Rs. 1,000. The two claims being both definite pocuniuiy demands may be set ofi. 

(c) A sues B for oomijcnsation on account of trespass. B holds a promissoiy 
note for Rs. 1,000 from A and claims to set off that amount against any sum that A 
may recover in the .suit. B may do so, for, as soon as A recovers, both sums arc definite 
pecuniary demands. 

(f) A and B sue 0 for Rs. 1,000. C cannot set off a debt due to him by -■( alone. 
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(g) ^ sues B and G for Rs. 1,000. B cannot set o£E a debt due to him 0. 8t f* 6 
alone by A. 

(h) A owes the partnci'slii|i fii in of B and C Rs. 1.000. B dies, leaving C surviving. 

A sues 0 for a debt of Rs. I,o00 due in his sepai'ate character. C may set off the debt 
of Rs. 1,000. 

Conditions under which set='Off may be claimed,— A defendant may claim 
a set-off under this lule under (lie follouing conditions : — 

(n) The suit luu.sl be one icr the recovery of money. 

As respects the amount claimed to be set-off, it must be — 

(b) an (licalmneO sum of money fsec ills. (c). (d) and (e)] which is 
recoverable ; 

(c) recoverable by the or by nV Hit clcfttidanls, if more than one 

[see ill. (g) I j 

(d) recoverable by (lie defendant fiom the phitiliJJ or all the plaintiffs if more 
than one [see ill. (f)l ; 

(c) it iiiui^ Aq) ixtrcd lh( jiKVn.itiy limits of the jurisdiction of the Court in which 
the suit is brought : 

(f) both ]iaitios nucst fill, in tin defendant's claim to set-off, the same ehat acfer 
as they fill in the iilaintill's suit [see ills, (a), (b), and (h)]. 

(а) The suit must be one for the recovery of money.— In Nan Karay v. 

Ko Htaw (.t). their Lordships of (ho Privy Council obseiwed that it was doubtful whe- 
ther a suit for an ncconvt yas a suit ior monty. In a subscijurnt Allahabad case it was 
hold that a suit for a dissolution of iiailnorsbip with a prayer that such balance as might 
be found due to (he plaintiff upon taking the partncir>hij> accounts might be paid to him, 
was a suit for inojui/. and that a [ilea ol set-off might thei'oforc be raised by the defendant 
in such a suit (i/). 

(б) The amount to be set off must be an ascertained sum of money and 
not damages undetermined.— IVitli this icadills. (c), (d), and (c) to the rule. In 
ills, (d) and (e) the claiin is an aseortained sura ; not so in ill. (c), where the amount 
proposed to be set off ii for unliifuid.iicd dam.ages. Jn the ease mentioned in ill. (c) 
the defendant may bring a clo^s-suit against the iihiintilf. In ill. (d), the amount pro- 
posed to be set off by B is the amount of a decree, and this may be sot off against 
A’s claim, though B may not have taken any steps to enforce the decree (a). 

Equitable set-off, — We now proceed to consider eases in which the defendant 
may be allowed to sot off oven an KKascertained sum which sounds in damages. Those 
arc oases where the oross-dcmand.s arise out of one and the same transaction, or are so con- 
nected in their nature and circuinstanccs that they can be looked upon as part of one 
transaction. In such eases Courts of Equity in England have hold that it would be in- 
equitable to drive the defendant to a separate ero.ss-suit, and that ho might bo allowed 
to plead a set-off though the amount may bo «« ascertained. Such a set-off is called 
an equitable set-off, as it is allowed by Courts of Bquitij, as distinguished from a legal 
set-off which is allowed at common law in respect of ascertained sums only. 

(x) (1888) 13 Cal. 121, 13 I. A. 48. i (z) Sharat v. Remsihiear (1003) 30 Cal. 1088. 

(V) Ilamjiwan v. Ctani tUal (1888 10 All. 687. I 
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0. 8, r. 6. 


llhistratimis. 


1. A agrees to sell, and B agrees to purchase, 200 bales of wool. B lakes deliver; 
of 170 bales, and is readj’ and willing to lake delivei-y of the rest, but A fails to deliver 
them. A sues B for the price of the 170 bales. B claims to sot off the damages sustained 
by him by reason of yl’s failure to deliver the remaining boles. B is cntillod to claim 
the set-off, as the claim arises out of the same irant-aclion : Kiiliorrlmud v. iJadhouji 
(1880) 4 Bom. 407 ; Ninz v. Dvrga (1893) 15 All. 9; Kand Bum v. Bum Ptnsud (1905) 
27 All. 146. 

2. A sues B, his master, for Rs. 800 being arrears of salary. B claims to set off 
Rs. 025, being the loss sustained by him l.y reason of neelcct and ini'.conduct on the 
part of A as his servant. B is entitled to claim the set-off. as his claim aiiscs out of the 
same rclrilion from which A’a claim aro.se, namely, (hat of inaslci and sen ant : Chisholm 
V. Gopal Clunidcr (1889) 10 Cal. 711. In a recent case the High Court of Allahabad 
took a different view. In the case the sonant .<.000 the master for aiieais of salary, 
and the master claimed to set off damages alleged (o have been sustained by him by 
reason of the servant hating lefl seitiec ttilhoul giving pietiou-s notice. The Court 
disallotvcd the claim to set off, slating that duMiugcs^uId not be the subject-matter 
of a set-off under this rule ; rfctoiia Milh Co. v. Btij Mohan (1917) 39 All. 3(i2. 

The amount claimed to be set olf must be legally recoverable.— It has 
been held by the High Court of Calcutta in cases tthero the plaintiff’s cl.timancl tho 
defendant’s claim lelatcd to the .'•ante pio] city or estate, that the d(fcndaiit’.s claim to 
set-off, though haired by limitation, may be cntci (aired as an cc[uital)le '•(t-oil. it has 
thus been held that in a suit hj an heir against his co-heiis for his ono-'i.\Hi shaio of the 
estate of tho deceased, the latter aic entitled to set off onc-si.\th of the Goiernnient 
revenue paid by them in lespcet of (he estate, ll.cvgh a sijnmtc .suit b\ tliem to recover 
from tho plaintiff tlio piopoitioiiatc j'ail of the revenue payable by liim Mould be barred 
by limitation («). Tho oontiary, hoMC-acr, Mas assumed in an Allahabad caso (b). 

(o) A S:parate debt cannot be set off against a joint and several debt. 
Thus in ill, (g), B cannot set off the debt due to him alone by A, for it is a sejiutale debt, 
while the suit is to recover a joint avd Kvual debt. It h.as similarly hern held that in 
a suit by a company against its diicctors, no individual director is entitled to set off 
the amount due to him alone from the company (c). 

(e) The amount claimed to be setoff must not exceed the pecuniary 
limits of the jurisdict'oa of the Court in wliich the suit is bi ought.— A sues 
B in a Presidency Small Cause Court for Rs. 1,000. B chims to sol off a sum of 
Rs. 2,700, and claims judgment for Rs. 1,700. The Small Cause Court has no 
jurisdiction to try tho question of set-off, the value being above Rs. 2,000 (d). 

(/) Same character. — Ills, (a) and (b) are cases in whicli the parties do not fill 
the same character. 


The following arc cases in which the parties fill the same character : — 


(1) A suit is brought by a Hindu son as the heir and representative of his 
father to recover from B certain debt duo to tho father. B claims to set off a debt dus 
to him by A’s father. B may do so, for both tho parties fill the same oharaotcr (e). 


(o) Itamdfiari Shi/jh v. Pennanitiid (1013) 19 
C. W. N. 1183 ; AAoran v. Mofiabir 
Pershad (1905) 32 Cal. 670. 

(6) Pragi TmI v. JilaxueU (1865} 7 All. 264. Bee 
also BacMian LaJ v. BanarH Das (1013) 
35 All. 238. 


( c) Utv) Plemma Co, v. Bes^ouji (1885) 9 Born. 

373, 403-404. 

(d) Broiendra v. Bvdffe-Budge Jute Mill Co. (1803) 

20 Cal. 527. 

(e) Chennapa v. Ba^hunatha (1802) 15 Mad. 20. 
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(2) A sues B to recover Bs. 235 due on account of goods supplied to B. B claims 
to set off Es. 287 due to him in respect of his wages as Guznasta in 4 ’b shop. B is 
entitled to claim the eet-off (/). 

7. AVhere the defendant relies upon several distinct 

grounrls of defence or set-oft founded upon 
Separate and distinct facts, they shall be 
stated as far as may be. separately and 
distinctly. 

8. Any ground of defence which has arisen after the 

„ . , . , institution of the suit or the presentation 

KejSLgcauidjli ^^Icnfe. , j.1'- j.n 

01 a UTitten statement cJaiming a set-on 
may be raised by the defendant or plaintiil, as the case may 
be, in his written statement. 


Subsequent plcaxiings* 


9. Ko pleading subsequent to the written statement 
of a defendant other than by way of de- 
force to a set-off shall be presented except 
by the leave of the Coui't and upon such terms as the Court 
thiinks fit, but the Court mav at any time reqmre a iratten 
statement or additional unitfeii statement from any of the 
paxtie'i and fix a time for presenting the same. 


10. ^Vhere any party from whom a written statement 
is so rcquii'ed fails to present the same 
Pjoceduro when party within tlic time fixcd by the Court, the 
Sd te“hy Court may pionoimce judgment against 
him or make such order in relation to the 
suit as it thinks fit. 


OEDER IX. 

Appearance of Parties and Comequmice of Nonruppearance. 

1. On the day fixed in the summons tor the defendant 
to appear and answer, the parties shall be 
flTCd^’ ‘umraoSbto-^- in attendance at the Court-house in person 
fc^dairt to appear and ans- qj jespective plcadei'S, and the 

suit shall then be heard unless the hearing 
IS adjourned to a future day fixed by the Court. 

CO Raghavmdra v. Yalffurad (1917) 41 Bom. 103. 


o. 8, 

rr. 6-10. 


>. 9, r. 1. 
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THE FIRST SCHEDULE. 


2 . Wliere on tJie day so fixed it is found tliat the sum- 
mons lias not been served upon Ibe defend- 
ant m consequence of the failure of the 
ia°ime to“ay plaiutifC to pa}' the Court-fee or postal 

charges (it any) chargeable for .such service, 
the Court ma) make an order that the suit be dismissed ; 

Provided that no such order shall be made although the 
summons has not been served upon the defendant, if on the 
day fixed for him ro appear and answer lie attends in person 
or by agent when he is allowed to appear by agent. 

3. 'WTiere neither party aj.pCcir,-; •'vhen 
SUMO ncithei ,. 1 .- the .suit IS Called on for hearing, the Court 
pe^,..nitto bodi,im -cd. oi’cler that the suit be 

di.sini.ssed. 


4. AVherc a suit is dismi.sscd under rule 2 or rule 3, the 


EUntift may bimg SKfh 
buit 01 Court muy lostoic 
suit to die. 


plaintiff may (sul)jcct to the law of limi- 
tation) bring a fre.sh suit, or lie may apply 
for an order to set the dismit.,oal aside, 


and if he sati,sfies the Court that there w'as .siiflkieiit cause 


for his not paying the Couit-fee and postal charges (if any) 
required ivithin the time fixed before the issue of the .summons, 
or for hi,s non-appearance, as the case may he, the Coinl shall 
make an order setting a, side the dismissal and .shall appoint 
a day for piorcecling with the suit. 


5. (1) AVhere, after a summons ha.s been js.uied to the 
defendant, or to one of .seveial defendant.?. 


ot -iiifi \\UcK 
pl.ilnti£l« after "UininoiK 
ictuincd un ciA(dj tuU fer 
a year to apply fot 
*'iimtDon‘> 


and retru'ned unserved, the pLiiiilifi fails 
for a period of ’^fte-vear from the date of 
the return made to the Court by tbe officer 


ordinarily certifying to the Court returns 
mkde by tbe serving officers, to apply for the issue of a fresh 
summons and to satisfy the Court that he has used his best 
endeavours to discover the residence of the defendant who has 


not been served, or that such defendant is avoiding service 
of process, the Court may make an order that the suit be 
dismissed as agamst such defendant. 


(2) In such case the plaintiff may (subject to the law of 
limitation) bring a fresh suit. 
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6 . ( 1 ) 


Fi-ocediuo ^^hcIl only 
plaintiff appear^. 


'\’^'’here the plaintiff appears and the defendant 
does not appear when the suit is called on 
for hearing, then — 


0. 9, 
rr. 6-7. 


^cn 6iiminon«> dnly 
serred. 


(«) if it is proved that the summons was 
duly served, the Couit may proceed ex parte : 


(6) if it is not proved that the summons was duly served, 
When uinmou. not <iui> th^ Coiut; sliall direct a second summons 
to be issued and served on the defendant ; 


When biinuiious 
but not in due tune. 


'sCi\cd 


(c) if it is proved that the sununons was served on the 
defendant, hut not in sufficient time to 
eiuihlc him to appear and answer on the day 
lixod in the summons, the Court shall 
..-.postpone the hearing of ihe suit to a future day to be fixed 
, by the Court, and shall direct notice of such day to be given 
to the defendant. 


(2) "Where it is owing to the plaintiff's default that the 
summons was not duly sewed or was not served in sufficient 
time, the Court shall order the plaintiff to pay the costs 
occasioiicd by the postjioiioraent. 

Decree ex-partc. — T£ tlio clefendani tlocs not appear, anti it ia proved that the 
summon** was duly aervod upon liini. the i’ourt may proceed cx imrte, that is to say, 
it may pi-ococd to hoar the |)ltUiitifl\ case in the absence of the defendant. If the plain- 
tiff iiiako'* out a case, the Court may pa'^s a dccice for the plaintiff. A decree 

passed asninst a defendant on lii-s lailure toai)pcnr at the hearing is called an cx parta 
decree. II du' ])laintiff fails to mak(‘ out a jmMti facie ca^e, the Coiii’t may dismiB.s the 
plaintiff’s suit. Evoiy Judge in dealing with an exjiuric ease should take good care 
to SCO that the plainlifl’s case is at least facie proved.’’ The mere absence of the 
defendant docri not of it.self ju^lily the presunii)tion that the plaintiff’s case is true (p). 
It is to be noli d that there is no ]Kjn er in the Court to pass a decree ex parte before the 
returnable dale mentioned in the Miinmons (4), 

As to the remedy open to a defendant against nhom a decree ia passed ex parte. 
Bee r. 13 below. 

' 7 . Where the Couit has adjourned the hearing of the 
suit ex parte, and the defendant, at or 
"o““ toy hearing, ajipears and assigns 

cause for his previous non-appearance, 
YioiB'iMiHf^eatance. he may, upon such terms as the Court 
directs as to costs or otherwise be heard 

Dkwvpui (1871) 15 AV. R. I 1001. at pp. 1013, 1016, 1023. 

&U3 ; Ross <& Co. V. Scrii'sn (1010) 43 Col. { (A) Dhitapal v. (1908) 32 Bom. 684. 
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o. 9, in answer to tlie suit as if he had 
rr. 7-9. j^ig appearance. 

8 . Where the defendant appears and the plamtih does 

not appear when the suit is called on for 
hearing, the Court shall make an order 
that the suit be dismissed unless the defend- 
ant admits the claim, or pai-t there(>f, in which case the Court 
shall pass a decree against the defendant upon such admission, 
and, where part on!}' of the claim has been admitted, shall 
dismiss the suit so far as it relates to the remainder. 

NoT»appsarance of plaintiff. — ^All that a defendant i? entitled to under this 
rule is to lia\e the phiintill's -suit dismissed. Ho is not entitled lo call anj' evidence at 
ail, oven though it ho to disprove charges of fraud or the like that may have been made 
against liiiii in the jjlaint (i). 

This lulo do'^.s not apply whore the non-appoaronco of the plaiiitifT is owing to his 
death, tv lieia a sole jdaintiff dies before the bearing of a suit, and the suit is dismissed 
for no<i-a]i]i<'araneo under this rule, the fact of his death not being known to the Court, 
tlioro is iuherent juri.‘dietian in tho Court under a. 151 lo set aside the dismissal, and 
thus rectify the iiiistako which has bteii inadvertently made. It is then for the legal 
reprc&cntiitivc of the plaintiff to apply lo be hrouglit on the iccoril under 0. 22, r. 3 (j). 

9. (1) WTierc a suit is wholly or partly dismissed under 

rule 8, the plaiiitifi shall be precluded 
by^SitbSi, from bringing a fresh suit in respect of the 

same cause of action. But he may apply 
for an order to set t ho di.smissal aside, and if he satisfies the 
Court tliat there was sufficient cause tor his non-a]ipcarance 
when the suit ^Yas called on for hearing, the Court shall make 
an order setting aside the dismissal upon such terni-S as to 
co,sts or otherwise as it tliiuks fit, and shall appoint a day 
for proceeding 'with the smt. 

(2) No o^der shall be made under this tide unless notice 
of the application has been served on the opposite party. 

Meaning of “ appearance.” — A plaintiff or a, defendant will bo aaid to have 
“ appeared ” on tho day fixed for the bearing of the suit, if he appears— 

(1) in person, or 

(2) a pleader either himself able to answer all material questions relating to the 
suit, or accompanied by some person ablo to answer such questions [0. S, r. 1, sub-r. (2)]. 

(i) JTeitri Chand v. National Jute Milts Co, (1012) | (j) Saja Debt Bakhsh v. Sabdi 5AaA(1013) 10 

to Cal. 119 . I I. A. 131 . 


appeared on the day fixed 
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First, as regards Appearance of a party in person. — The mere jjreseiice ot a party 0. 9, r. 9 
in Court at the hearing is suiBciciit to censlilute “ appcaranco ” ^\ithin the meaning 
of this Order. It docs not mafler it r what pnipcfc he appeals, or what action he takes 
on the appearance. A plaintill nj j tniirg and applj'ing for .-n adjovrnment on the ground 
that his witne.'Fcs are not j'lcsi nl, will le deemed to ha\c “ appealed. ” If theappli- 
cation is refused, and the hiiil is diVmisfcd. owirg to his inahilitj' torslahlish his ease 
in the absence of witresres, the di'-iiii'fal is not cne under r. 8, for the plaintiff did 
oppear, and ho cannot llieiefeie a^ nil himself of the proeisions of this rule (i). Simi- 
larly, a defendant appeaiiuii and apply irg for an orfjcuiiiinnit on the ground that he 
had no time to prcpaie his ease, will Le said to hare “apjtaied.” If the application 
is refused, and a deciec is [."ssed rtaii.M him cnirij to lis unpreparedness to defend 
the suit, the decree is not ex j si/c ui c’sr r. 0, for he d,d iijpeor, and he cannot therefore 
avail himself of the provisions of r. 13 (f). 

Frit, us legaids A] j enonee i\ a poily lya jtceutir . — Different ccnsidcraticns arise 
when a paitj ih rr ! j iiku liji j h-ci i in Cent, lit is it] itsenlcd lya pleader. The 
questien then is wl c(l (r 1 ( 1." “ i ] j rand ’ Ij his phader. Appcaiarcc ly a pleader 
within the meaning of this Ou'ci e c (s i ct, lile aj jeairrce 1 y a paity in poison, mean 
mere picsence in Comt : it n'cai s .sj j cnirrcc 1 y a j hedci “ duly instiuctcdand able 
to answer all material quosln rs ulatiic to the suit,” or Ly n pleader “accompanied 
by some pct.'cn able to answer all st ch qecslitrs ” [0 5, r. 1]. Hence a party eannot 
be said to “ appear ” ly a plcedcr, il tl e pleader nj penis at the hearing, and states that 
though ho has filed his ealalatiiama, 1 c has notrceciicd any instructions from his client 
with regard to the ease, and that be is therefore unable to go on with the suit (ot). Simi- 
larly, a pally cannot le laid to “aj j car Ly a jlcadcr, if 11 e pleader has no instruc- 
tions other than to apj ly fir an nf/joioamen/, and, on the adjournrornt Icing icfused 
withdraws from the suit, staling that he has no fuithcr insiruofions (n). In neither 
ease can it be said that tho ] ally apj eaicd by a pleader di/fy iiiatiwctcd and able to 
answer all matoial qvcstiins iihtng to tie fuit. Eut what ii the parly himself is also 
present in Court in such a case ? Accoiding to the Jladi as High Court the party 
cannot be said in such a case to have “appeared” (o) ; .aeoording to the Bombay 
High Couit he must be deemed to have “appealed,” for notwilhslanding the non- 
appearance of the paity’s pleader duly in'-linelid to au.swei material questions, the 
Court can, under 0. 10, r, 2, ask the party questions relating to the suit and can 
examine his witnesses or suggest that he should instiuct some other pleader to 
examine tho witnesses. 


A pleader appears at the hearing on behalf of a plaintiff, and applies for an adjourn- 
ment on the ground that he had no tiirefopiejaie himself with the case or on tho 
ground that the papers being left with his senior, he could not proceed with the ease. 
The application is refused, and the pleader being unable to go on with the case, the 
suit is dismissed. Can it be said under these ciicunisianees that the plaintiff appeared 
by a pleader? It has been held in the undeinicnticrcd ca.'csthnt tho plaintiff must be 
deemed to have appeared Lya pleader, and that the order of dismissal could not therefore 
be said to be one made under r. 8 so as to entitle the plaintiff to apply under this 


(i) Sfionderlal v. Coorpraiart flSOfl) 2:1 Bora 414. 

(l) Woopendra v. Nabin (ISIi!)) 17 W. R. 371). 

(m) Shankar v. Itadha (18!IS) 20 All. 10.S. 

(n) Soonderlal v. Goorprasad (1800) 23 Bom. 414 ; 

Lalta V. tland Kuhore (1000) 22 All. 00 ; 
Coots V. Coal Co. (1904) S C. W. N. 021 ; 


SalMi Chandra v. A/iara /'rn-ad (1007) 34 
Cal. 403: Copaitt Km v. Maria Susaya 
(1907) 30 Had 274 ; Kamanuja v. Kun/o- 
euami (1908) 18 Mad. L. J. SI. 

(o) Email v. Uaii Jan Mahomed (1909) 83 Bom. 
473. 
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0. 9, rulo(p). It isdifaciilttosceliowtheplamtilicanbcsaidinsnohacasctoliavoappcared 

rr. 9=12. by a pleader, ■when the pleader, not Ijeing prepared to go on witli the case, eould not 
answer material queitious iclulimj to the suit. See 0. 5, r. 1, siib-r, (2). 

Fresh suit in respect or the same cause of action. — If the plaintiii 
fails to appear, and the suit is in conscqnenec dismissed under r. 8. he is ])rcc hided trom 
bringins a fresh suit in icspecl of the same cau'c of action. Thu.s if A sues JJ for damages 
for breach of a contiact, and the suit is dismissed for default of ^l‘s appeaianee, A cannot 
bring .r fresh suit to iccover damages for breach ot the same contract, .I’s proper lemedy 
in such a ease is cither to apply for a review, or still better to apjily under this rule for an 
order to ser .iside the di.smis?al. But if the cause of action in the siibstqucm suit is 
iifjLrad from that in the first suit, the suhsequent suit -ttill not be barred under the 
provisions of this role (g). Thus if A sues B lor the rent of certain Linds, and the suit 
is dismissed for default of .J'-s appearance under r. S, the cider of disnussil will not 
operate as a bar to a suit by .-1 againsl B for postession of tl)' lumh (r). 

Execution proceedings. — Where an application for setting aside a sale in 
execution is dismissed for default, it may be ustcicd under this nile (s). 

Appeal. — An appoal lies troni an order rrjiding an a])plicatiiiii under this rule 
[0. 43, r. 1, ol. (c)]. It does not make any difieience that the ouler is made liy a High 
Court Judge ((). 

10. ■\\liere there ate more plaintifis than one, and one 
or more of them appear, and the others 
Procedme In cn<-c of non- do not appear, the Court may, at the 

attendance of one ot luore . , i-' , r-j-er 

oraevciai piaintiir,. mstancc 01 the plamtiji or plauitijis ap- 

pearing. permit the suit to proceed in the 
same way as if all the plaintifis had appeared, or make such 
order as it thinks fit. 


11 . "Where there are more defendants than one, and one 
or more of them appear and the others 
Proircdui'o iu.caiic of “on- do not appear, the suit shall proceed, 

attcudance of one di' more i .i rt , in . .• ^ i 

otievcrai deiendants."'""' and the Lourt sliall, at the time oi pro- 
nouncing judgment, make such order as 
it thinks fit with respect to the defendants who do not appear. 


12. 


Consequence of now-«dt- 
^cndanco, ^Yithout bullioii'iit 
cause slioun, oi party oi- 
dered to appear in pcii-oii. 


Where a plaintift' or defendant, who has been ordered 
to appear in person, does not apnear in 
person, or shoivs sufficient cause to the 
satisfaction of the Court for failing so to 
appear, he shall be subject to all the 


(«) liamcltandra v. MttdMv (1892) 16 Bom. 23 ; 
CInranjt v. Knlidiuk (1808) 20 All. 294 ; 
PatinJiare v. (1903) 26 Mad. 2C7. 

Sec these cases inticUcd in Clmvira 

V. Ahara Vra'ind (1907) 34 Cal. 403, 411, 
414. 


(fi) Shankar v. Daya Shankar (1883) 15 Cal. 422» 
15 I. A. CO ; C?iaM Koiir v. Partab Swgh 
(1889) 10 Cal. 08, 15 T. A. 156. 

(r) Gobind v. Afinl (1883) 9 Cal. 420. 

(a) Deljan v. lUmanta (1015) 10 C. W. N. 758 
it) 2Ialkura v. TJaran (1910) 43 Cal. 837. 
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provisions of the foregoing rules applicable to plaintiffs and 0- 9, 
defendants, respectively, who do not appear. *2* * 

aside Decrees ex jpaHe. 

13. In any case in which a decree is passed ex parte 
against a defendant, he may apply to 
pite the Court by which the decree was passed 

for an. order to set it aside ; and if he 
satisfies the Court that the summons was not duly served, 
or that^hc was prevented by any sulficient cause from ap- 
pearing when the suit was called on f(-r hearing, the Coiut shall 
make an ordei’ setting aside the decree as against Ifim upon such 
terms as to oc.sts, pajment into Court or otherwise as it thinks/ 
fit, and shall appoiiit a d.ay for proceeding with the suit : 

Pr{>vKled that where the decree is ol such a nature that 
it cannot be set aside as against such defendant only it may 
be set aside as against all or any of the other defendants also. 

Grounds oa which tx parte decree may be stt aside.— Tliesc nre siatetl i» 
the second poragrapli of the rule, U)o one being that the Miminons was not duly served 
upon the detondan («), and (lie oilier that tliougU tlio siiiiimons was duly servod, tlie 
defendant was prevented by builiciont cause from appealing -wlieii tlic suit was oallod 
on for hearing (a). When a suiinnons was served upon a purdamshin lady to whom tlie 
serving oiliccr was not able to obtain access by aiTi.viiig a cojiy of tho summons on llio 
outer door of lier dwelling hou.so under 0. 5, r. 17, and it appealed that tho lady had no 
hnowlcdge of the suit against licr, the Couit set aside the tr jmite decree passed against 
licr on the ground that slio was prc\ ented l>y “ sufficient cause ” from appearing at the 
hearing of tlie suit (w). 

Proviso to the Rule, — As a gciui.al lulc the power conferred upon tho Court 
by tho proviso to the rule is exiKiscd in cases where the ilecreo is one and indivieiMe, 


invitmiions, ,, 

S, G and D, wlio constitute a joint Hindu family, e.vccuto a nr af their joint 

property in favour of A. .4 sues B, 0 and D to ciifoicc tho mortgage, ^ .nd C are not 
served witli tho summons, but D is served. None of the dcfeiidnntB appear at tho hear- 
ing and a decree ex parfe is passed against all the defendants for a sale of the mortgaged 
property. B and G apply to set aside the decree on the gromid that the summons was not 
served upon them. Here the decree being one and indivisible, the Court may set aside 
tho decree not only as against B and G, but also ns against B, though he was served 
with tho summons and tlioro was no sufficient cause for liis noii-appcarancc : Ajodhya 
Peraliad v. Sheo Pershad (1900) 5 C. W. K. 68; Ashfnq Husain v. Gauri ,Sia7iat (1011) 
33 All. 264, 38 I. A. 37. 

u) Faktr-ud-Biii v. Gltafur-ud-Din (1901) 2.1 (r) Somai/va v. Subbamma (1003) 2C Hod. 690. 

Ail. 99 ; Bhura Mat v. Bar Kiskm (l002) (w) Kshirode v. Nabia Chamra (1915) 10 C.W.N. 

24 All. 383. 1231. 
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0.9, r. 14 . 


£!L.dccmB_taJ)S.set.w(te 
vlthout notice to oppodte 
party. — ■ 


14. No decree shall be set aside on any 
such, application as aforesaid unless notice 
theieof has been served on the opposite 
party. 


OEDEE X. 

Examination of Parties by the Court. 

0 . 10 , 1- At the first hearing of the suit the Court shall ascertain 

rr. 1=4. trom each party or his pleader ivhether 

ATOrtainment whether fie adiuits or dcnics such allcsatious of 

allcffntions m plcndlngs arc - , i • . i i , , , 

admitted or denied. tacts Es are made m tJie plaint or written 
statement (if any) of tlie opposite party, 
and as are not expressly or by necessary implication adniitted 
or denied by the portv against whom they are made. The 
Court' shall record sucli admissions and denials. 

2. At the first hearing of the suit, or at any subsequent 
hearing, any party appearing in person or 
or present in Court, or any person able to 

answer any material questiiais relating 
to the suit by whom such party or liis pleader is accompanied, 
may he examined orally by the Court ; and the Court may, 
if it thinks fit, put in the course of such examination questions 
suggested by either party. 

Object of examinat'on under this rule. — The object of examination under 
this rule is not to take evidence or ascertain what is to be the ovidenco in tho case, but 
to determine tlio mulUre in ilisjmle between tho parties (i). 

'■ wj 3. Tlie substance of the examination 

shall be reduced to VTiting by the Judge, 
and shall form part of the record. 

Chartered Hijrh Courts. — This rule docs not apply to Chartered High Courts 
in the exercise of their ordinary or extraordinary original civil jurisdiction [0. 49, r. 

3. cl. (2)]. 

4. (1) Where the pleader of any party who appears 
„ . by a pleader or any such person accompany; 

ConFcqucncc of refusal or.*'**'!, \ i 

msbiiity of pleader to mg s, plcador as 13 referred to m rule 2, 
refuses or is unable to answer any material . 


(z) Gunga v. TUtickram (1888) 1!> Cal. 15 I. A. 110, 
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question relating to tlie suit ■svhicli tlie Court is of opinion 0 . 10 , 
that the party wlicni he represents ought to answer, and is 
likely to he able to answer if interrogated in person, the Court 
may postpone the hearing of the suit to a future day and 
direct that such part}' shall appear in person on such day. 

(2) If such patty fails without laiidul excuse to appear 
in person on the day so appointed, the Court may pronounce 
judgment against him, or make such order in relation to the 
suit as it thinks fit. 


Direct that such party shall appear in person. — Under this rule, an order 
directing a psrty to appear in can only be made if the pleader who represents 

him has refused or is rmablc to answer inaleiial qmslions (y). 


ORDER XI. 

Discovery and Inspection. 

In any suit the plaintiff or defendant by leave of theO. 11, p. 1. 

Court may deliver interrogatories in writing 
by taterrosi- examination of the opposite parties 

or any one or more of such parties, and 
such interroga-bories when delivered shall have a note at the 
foot thereof s'tating Avhich of such interrogatories each of 
such persons is required to answer : Providcil that no party 
shall deliver more 'Ihan one set of interrogatories to the same 
pai'fcy without an order for that purpose ; Provided also that 
interrogatories which do not relate to any ma-l-ters in question 
in the suit shall be deemed irrelevant, notwithstanding that 
they might be admissible on the oral cross-examination of a 
witness. 

Discovery byw.iyo'i answers to interropatorics. — Every party to a suit is 
entitled to know the nature vj oj.j.oncnfs core [z), so that he may know beforehand 
what case he has to meet at Uio homing {a). But ho is not entitled to know the facts 
which constitute czchsivchj the cndcnce of his rpi,o>cnCs case, liie ic.sBOn being that it 
would enable on nn'ciriuloiisi jailj' to tanjei uilh his cjjoront's uifncsscs, and to 
m.anufacturc csidcncu in coiiliadicticn, and so bliapc his case ns to defeat justice (i). 

The nature of a plaintifi’s ease is disclosed in his plaint. The nature of a defendant’s 
case is disclosed in his w ritten statement. But a plaint or a written statement may 

(y) &aiu v.'Hanmantrao tl&OO) 2S 'Bom . 318. ] (t) Bmtmw v. Lout (16S0) 10 C. D. 03, 05; it,- 

( 2 ) Saunders v. Jorv' (1877) 7 C. U 435. Slradum (1805) 1 Ch. 430, 445, 447-48. 

(a) Jttarr,o.l v. Cluhnteriain (1880) 17 Q. 11. D. 154. ' 
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0, 11, mot sUjJicjeHfZt/ disclose tlio natui-o of a party’s c.isc. In such a ease, either party may 
rr, 1, 2. administer questions or interrogatories in writing to the other tlirough the Court. In- 
terrogatories may aLso bo administered by a party to his opponent to obtain admissions 
from him to facililalr, the proof of hix evn ease. The party to whom the interrogatories 
are administored must answer them in writing and on oath (r. 8). This is called dis- 
covery by tvay of answers to interrogatories ; tlie party by his angers discovers or dis- 
closes the nature of hi.s case. 

.1 sues -C to iceover Rs. 5,000, being the ameunt of a hundi alleged to have been 
drawn by it in eonsider.-.tion of Es. .5,000 lent by A to jS. 11 is entitled to discovery of 
the form in which the loan is alleged to hare been made, and of the time and place the 
hundi was drawn and accepted, and the time and place tind the names and adilrcsses of 
the persons by whom it was prerented. All these are material fuets tthich constitute 
the plaintiB’s case (c). 

What interrogatories may be allowed, — Interrogatories are allowed for the 
following purposes ; — 

\ 1. To ascuiaiii the "nature'' of your opponent's ease or the niateriul facte con- 

stiti'.limj his case. 

'2. To svppori yovr oten case, either — 

(а) directly, by obtaining admissions, or 

(б) indirectly, by impeaching or destroying your adversary's case. 

What interrogatories may not be allowed. — These may he divided into 
three classes ; — 

1. ri petriy is nut rutitUd to administer inlerrogutarks for obtaining discovery of 
facts lohich ronstitule. ''exclusively" the "evidence" of his adversary’ s case or title 

2. A party is not entitled to interrogate as to any conjidenlial comnmnications be- 
tivcrn his opponent and Ins legal advisers. 

3. A party is not entitled to erhibil inter roijnlor'ies which would involve disclosures 
injurious In public interests. 

Distinction between pleadings and interrogatories.— Interrogatories 
rre not, hko pleadings, confined to the material facts on which the parties rely in sup- 
port of their claim or defenee ; for interrogatories may be administered not only to 
ascertain the nature of your opponent’s case, but to obtain admissions from him of every 
thing which is matciial on the pleadings, so as to facilitate the proof of your own case 
and thus save yourscM the expense of proving facts admitted by your opponent in 
answer to the interrogatories. 

2. Oil ail application for leave to deliver interrogatories, 
tlie particular interrogatories proposed to 
be delivered thall be submitted to the Court. 
In deciding upon such application, the 
Court shall take into account any offer, which may be made 


JiaijnGfh V. li'tglmnttih (1013) 41 C’al. 0. 
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by the party sought to be interrogated, to deliver particulars, 0. 11, 
or to make admissions, or to produce documents relating to 
the matters in question, or any of them, and leave shall be given 
as to such only of the interrogatories submitted as the Court 
shall consider necessary either for disposing fairly of the suit 
or for saving costs. 

Objection to answer. — The allowance by a Judge of interrogatoriea to be 
administered to a party does not amount to a decision that the party is bound to an- 
swer them, hut loaics Mm at liberty to take any objection to an.>wering which he might 
otherwise have taken (d). See rr. 0-7. 

J 3. In adjusting the costs of the suit inquiry shall at the 
instance of any party be made into the 
Costs of intcrrogatoiics. propriety of exhibiting such irrten'ogatories, 
and if it is the opinion of the taxing officer 
or of the Court, either rvith or without an application for 
inquiry that such interrogatories have been exhibited un- 
reasonably, vexatiorrsly, or at improper length, tbe costs 
occasioned by the said irrten'ogatories and the answers thereto 
shall be paid in any everrt by the par-ty in fault. 




Form of intcrrOBotoiu's. 


4. Interrogatories shall be in Form 
No. 2 in Appendix C, with such variations 
as circiunstances may require. 


CoHJorations. 


Where any party to a suit is a corporation or a body 
of persons, whether irreorporated or not, 
empowered by law to sue or be sued, 
whether in its own name or irr the rrarnc of any officer or other 
person, arry opposite party’ may apply for an order allowing 
him to deliver interrogatories to any nrenrbcr or officer of 
such corporation or body, and an order may be made ac- 
cordingly. 


Delivery of interrogatories to an officer of a corporation.— A corporate 
body cannot answer for itself, and it is ncccssaiy that some officer should answer for it. 
His answer is the answer of the Company, and can be read against the Company. 


6. -Any objection to answering any interrogatory on the 
ground that it is scandalous or irrelevant 
or not exhibited bma fide for the purpose 
of the suit, or that the matters inquired 


M 


(il) Pah V. Ray (ISM) 3cb. 282. 
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O. II, 
rr. 6-11 


into are not sufficiently material at that stage, or on any 
other ground, may be taken in the affidavit in answer. 

Scandalous interrogatories. — “ Certainly nothing can be scandalous which is 
relevant ” (e). Interrogatories tvhicli tend to inoriminotc a party arc not scandalous, 
if they are relevant (/). 

“ Fishing ” Interrogatories not aliowed.— The questions asked must not he 
"fishing,” that is to say, they must refer to some definite and existing state of cireum- 
stances, and must not bo put merely in the hope of discovering something ^^hioh may 
help the party interrogating to make out some ease (p). I’or an instance of “ fisliing 
interrogatories,"’ see Ali Kader v. (robind Dais {h). 

7. Any interrogatories may be set aside on the ground 
that they have been exhibited unreason- 
oufS™litorilS^ ably or vexatiously, or struck out on 
the groimd that they are prolix, oppressive, 
unnecessary or scandakais : and any application for this 
purpose may be made trithiii .seven days after service of the 
interrogatories. 


8 . Interrogatories 

filed 

Affidavit la auiwcr, flllag. 

time 

9. ^ An affidavit in ans-iver to interrogatories shall be in 

Form of ania«it. In _ No. 3 ffi Appendix C, with such 

variations as circumstances may require. 

10 . No exceptions shall be taken to any affidavit in 

answer, but the sufficiency or other"\vise 
xo exception to ho token, of any such affidavit objected to as in- 
sufficient shall be determined by the Court. 


shall he answered by affidavit to be 
within ten days, or witlfin such other 
as the Court may alloiv. 


11. iATiere any person interrogated omits to answer, 
or answers insufficiently, the paity in- 
terrogating may apply to the Court for 
an order requiring him to answer, or to 
answer further, as the case may be. And an order may 
be made requiring him to answer or answer further, 
either by affidavit or by viva voce examination, as the 
Court may direct. 


(e)iiFi8heT v. Owen. (1878) 8 C D. 645, 053, per 
Cotton, L. J. 

(/SJfi. AUfmeti y. Labovehere (1878) 3 Q. B. D. 
054. 


(?) OourUy v. PHmsoU (1873) L. R. 8 0. P. 3W: 
Hennesaj/ v. WTigkl [No. 2) (1890) 24 
Q. B. 13. 445, 448, 440. 

(A) (1800) 17 Col. 840, 842-843. 
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12. Any party may, without filing any affidavit, apply O.M, r.l5 
to the Court for an order directing any 
other party to any suit to make discovery 
on oath of the documents which are or 
have been in his possession or power, relating to any matter 
in question therein. On the hearing of such application the 
Court may either refuse or adjom-n the same, if satisfied that 
such discovery is not necessary, or not necessary at that stage 
of the suit, or make such order, either generally or limited 
to certain classes of documents, as may, in its ^seretion, be 
thought fit : Provided that discovery shall not be ordered 
when and so far as the Court shall be of opimon that it is not 
necessary either for disposing fairly of the suit or for saving 
costs. 

Discovery and production of documents. — Having dealt with discovery 
by way of answer lo inleii oratories, wo now proceed to consider another species of 
diacovciy called dmovery of docnmenla. The parlies to a suit may have in their 
possession or pow'or documenta relaling to the mallera in question in the auit. These 
doeumcnls may bo divided info two classes : — 

(i) those which the adversary is entitled to inspect, and 

(i£) those W'liicli lie is not entitled lo inspect. 

Tlie adversary is entiiled to inspection of all documents except those comi>rised 
ill class (/i). 

Documenta comprised in class (ti) arc described holow under the head “Grounds 
of ohjeetioii to production of documents.” But how is inspection to be obtained ? 

If A wants to inspect documents in the possession of £ which he is entitled to inspect, 
it is clear that ho cannot inspect them unless they arc produced by £. A must there- 
fore call upon B to produce the documents. But how can A do this, unless ho knows 
W'hat documents are in the possc'sion or power of j? ? To enable him to obtain this 
information, A is enlitlcd to dkeorenj from B of the documents in his possession or 
power. For this purpose, A may apply lo the Court for an order requiring B to make 
an affidavit, called affidavit of documenta, staling what documents arc in his possession 
or power relating to tlio matters in dispute in the suit. On the order being made B is 
bound to make his affidavit of documents. If lie fails to do so, he will be subjected to 
the penalties specified in r. 21 below. After the affidavit of documents is made by B 
disclosing tho documents, A may require B to produce for his inspection such of t he 
documents as he is in law entitled to inspect. 

Contents of affidavit of documents. — Where a party is ordered to 
make his affidavit of documents, he must srf in tho affidavit all documents which 
art or have been in his possession or power relating to all matters in question in the suit. 

As to documents which are not, but have been, in bis possession or power he must state 
what has become of them and in whose possession tliey aro in order that the opposite 
party may he 1 1 abled to got production from the persons who have possession of them. 

For the sami' reason, if there are any documents in wliich be has a yosnl property with 
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0. 11, other persons not before the Court, he must state the names of those persons. Rule 
rr. !2, 13. l.'l provides that every afBdavit of doenments should also spccifywhieh of the documents 

therein set forth the declarant ohjccts to prodvee for the inspection of the opposite party 
together with the grounds of such objection. These grounds are three in number and are 
given below. The Court will go into these grounds when it is called upon to make an 
order for production of the documents in a party’s possession for the inspection of the 
oppo.sitc party (r. 14). 

Grounds of objection to production of documents.— There arc three 
grounds on which iiroduction of documents can be resisted as of right. (1) as di.selosing 
the party’s evidence, (2) as being within the doctrine of legal professional privilege and 
(3) as being injuriou.s to public interests. 

Non-disclosure of documents. — It is open to a litigant to refrain from produc- 
ing any document that he considers irrelevant. If the other litigant is dissatisfied, it 
is for him to apply for an affidavit of documents, and he can obtain ins])cction and pro- 
duction of .all that appear to hint in such afiidavit to be relevant and proper. If he 
fails to do so, neither ho nor the Court at his suggestion is entitled to draw any inference 
as to the contents of any such documents. It is for the litigant vho de.'iro.s to rely on 
the contents of documents to put them in evidence in the usual and iirojicr way; if he 
fails to do so. no inference in his favour can be drawn as to the contents theieof (j). 

Conclusiveness of affidavit of documents.— If a imriy state.- in his affi- 
davit of documents that he has no documents relating to the ir.atttrs in r|ue-ti()ii in the 
suit other than those set forth in the affidavit, his oath is couclu-ivc, and the otlier party 
‘ . ■ cannot cross-examine upon it nor adduce evidence to contradict it. The reason is that 
in all questions of discovery the oath of the party giving tlie di.-eovery i- conclusive 
as against the party claiming the discovery. To this, houever. there ire two c.vccp 
tions. The one is where the Court is satisfied from (1) the jdeiuling-. or (2) the affidavit 
of documents itself, or (0) the documents referred to theroiii. that theru i- a reasonalilo 
probability that the party has other iclevant documents in hi.s jk)— e-sion (j). Tltc 
other exception is where the party making the affidavit has misconceived hi- case so 
that the Court is practically certain that if he had acted on a piojicr view of the law he 
would have disclo.scd further document.- (t). In cither ca-c tlie Court iu.iy require 
the party to make a further affidavit of documents. 

Several plaintiffs or several defendants. — Where there are scveial plaintilb 
or several defendants, all must join in making tlie afiidavit of document- unless some 
specific reasons to llio contrary are shown. Tlic fact that some of the parties re-ido 
in England is no reason why they should be excused from making such affidavit (f). 

Affidavit of documents from a co-defendant. — An afiidavit of documents 
may be required by a defendant from a co-defendant, if there is an issue joined bettveen 
them, hut not otliorwiso (m). 


IS. The affidavit to be made by a party against whom 
fiucb order, as is mentioned in the last 
Affidavit 01 docmiiuii-. prcccdiug I’ule, has been made, shall specify 
which (if any) of the documents therein 


(i) Bilas Kimirar v. J)ef<raj (191o) 37 All. 557, 
5GG, 42 i. A. 202. 200. 

(f) Coal C'mresjioit't V. Dnguid \lQiO\j ^ K. 


(it) Briliah Ansociaiion of Gla^^ Bottle Manth 
faclurers v. yeltlefurd [1012] A. C. 709. 

(i) Ruric V. 8Mrshankar (1H07) 15 Bom. 7. 

(m) Anandrao v. Budra (1893) 17 Bom. 384. 
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mentioned lie objects to produce, and it shall be in Form No. 5 0. 1 1- 

in Appendix C, with such variations as circumstances may 
require. 


14. It shall be lawful for the Comt, at any time during 

the pendency of any suit, to order the 
piDduttJoii 01 uocumeiits. production by any party thereto, upon 
oatU of such of the documents in Jus pos- 
session or power, relating to any matter in question in such 
suit, as tne Court shall think nght : and the Court may deal 
with such documents, when produced, in such manner as 
shall aiipear just. 

Production of documents. — Undci this lulo tlie Court has no discretion to 
refuse an oidci lor produotion unle'a the docnmenls aie pii\ileged (n). 

15. Every party to a suit shall be entitled at any time 

tf give notice to any other party, in whose 

luviKCtion oi documents p • i 

reiciicd to m pkadings oi pleaclings 01 amclavits reference is made 
to any document, to produce such 
document for the inspection of the party giving such 
notice, oi of his pleader, and to peimit him or them to take 
copies thereof ; and any party not complying with such 
notice shall not afterwards be at liberty to put any such 
document in evidence on his behalf in such suit unless he 
shall satisfy the Coiut that * such document relates ^only to 
his own title, he being a defendant to the suit, or that he 
had some other cause oi excuse wluch the Court shall deem 
sufficient for not complying 'ndth such notice, in which case 
the Court may allow the same to be put in evidence ou 
such terms as to costs and otherwise as the Court shall 
think fit. 

Inspection of documents referred to in pleadingrs and affidavits. — Bulea 
16 to 18 are confined to documents mentioned in (he pleadings or affidavits. They were 
evidently intended to give the opposite party tho same advantage as if the documents 
referred to had been iuUy set out m the pleadings (o). 

^ 16. Notice to any party to produce any documents 
referred to in his pleading or affidavits 
to produce. Porm No. 7 in Appendix C, 

with such variations as circumstances may require. 


(n) "^aUace Jaffermi (1878) 2 Bom. 463; i 230. 

lialamonei/ v. Itamasami (1007) SO Mod. I ( 0 ) Quiltcr v. Seatli/ (188S) 23 C. B. 42, 50. 
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0- H. 17. The party to whom such notice is given shall, within 

Time lor infection when teu d&js fiom the leceipt oi such notice, 
notice given. dclivcr to the party giving the same a 

notice stating a time Avithin tlirec days from the delivery 
thereof at which rhe documents, or such of them as he does 
not object to produce, may be inspected at the office of his 
pleader, or iir the case of bankers' books or other- books cf 
account or books in constant use for the pin-poses of any 
trade or business, at their- usual place of custody, and 
■stating which (if any) of the documents he objects to pro- 
duce, and on what grormd. Such notice shall be in Form 
No. 8 in Appendix C, with such variations as cir-cuinstances 
may requrr-e. 


Usual place of custody— .d, r\lio owns a cimunji tactoiy at Bioach. apices uilli 
Bin Bombay to pin n’s cotton in Ill's factoij jtBiondi. i> sues d in Bonilmy for damages 
for bleach of the contract, and icquiits ii’i-] cction of d’s bool,s in Bomliay. A offers 
to give inspection at Bioach nherc the lioohs aio licpt. B is not entitled to msjioction 
in Bombay, lor Broach is the place 'Vibeie the boohs aie kept (p). 


i8. (1) ■Where the party served with notice under 
„ , , . rule 15 omits to give such notice of a time 

Order for Inspcctioii. ^ , 

for mspeclron or objects to give inspec- 
tion, or offers inspection elsewhere than at the office of Iris 
pleader, the Com-t may on the application of the part}' desiring 
it, make an order for inspection in such place and in such 
manner as it may think fit : Provided that the order shall not 
be made when and so far as the Coiu-t shall be of opinion that 
it is not necessary either for disposing fairly of the suit or 
for saving costs. 


(2) Any application to inspect documents, except such 
as are referred to in the pleadings, particulars or affidavits 
of the party against whom the application is made or disclosed 
in his affidavit of documents, shall be founded upon an affi- 
davit showing of what documents inspection is sought, that 
the party applying is entitled to inspect them, and that they 
are in the possession or power of the other party. The Court 
shall not make such order for inspection of such documents 
when and so far as the Court shall be of opinion that it is not 
necessary either for disposing fairly of the suit or for saving 
costs. 


(p) See Keraldas v. Pestonji (1881) 5 Bom. 467, 
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Sub-rule (a), — This sub-nilo provides for the inspBCtion amongst others of docuj 0 |1, 
monts not disnlosed in the affidavit of documents, and the Court may under this sub-rule rr. 1 8“2( 
direct a party to give inspection of such documents. The principle that an affidavit of 
documents is conclusive as to llie documents sol forth therein is no answer to an appli- 
cation under this sub-rule for iiisjieetion of documents not disclosed therein (ijr). 


19. (1) Wliere inspection of any business books is 
, . applied for, the CWit inav, if it thinks 
en c( copies. instead of ordering inspection of the 

original hooks, order a copy of any entries therein to be fur- ; 
nished and verified by the affidavit of some person who has 
examined the copy with the original entries, and such affidavit 
shall state Avhether or not there are iu the original book any 
and what erasures, interlineations or alterations; Provided 
that, notwithstanding Ihat such copy has lieen supplied, the 
Court may order inspection of the Irook from which the copy 
was made. 

(2) "Wliere on an application for an order' for inspection 
privilege is claimed for any dociuneut. it shall be larvful for 
the Court to inspect the document for llie purpose of deciding 
as to the ralidity of tlie claim of privilege. 

(3) The Court may, on the application of any party 
to a suit at any time, and whether an affitlavit of documents 
shall or shall not have already been ordered or made, make an 
order requiring any other party to state by affidavit Avhether 
an)'' one or more sjrecific doemneuts, to he specified in the , 
application, is or are. or lias or haA’^e at any time been, in bis 
possession or poAver ; and, if not then in his possession, Avhen 
he parted with the same and AA'hat has liccome thereof. Such 
application shall be made on an affidaAdt stating that in the 
belief of the dejionent the party against Avhom the application 
is made has, or has at some time had, in his possession or power 
the document or doermrents specified in the application, and 
that they relate to the matters in question in the suit, or to 
some of them. 


20. Where the parity from AAffiom discoA^ery of any kind 

or inspection is sought objects to the same, 
Brematuic discovery. thereof, the Court may, if 

satisfied that the right to the discovery or inspection sou^t 


(ll Basmda Coomar v. Kumuiini <1911) 3B Cal, 428. 
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O. 11, 
rr. 20=22. 


depends on the determination of any issue or question ia 
dispute in the suit, or that for any other reason it is desirable 
that any issue or question in dispute in the suit should be 
determined before deciding upcn the right to the discovery 
or inspection, order that such issue or question be determined 
first, and reserve the question as to the discovery or inspection. 


Determination of issue to decide upon right to inspection, — The object 
of the rule |to en.-ihle the Court to dceiclc an i'-me in a suit, as distinguished from the 
suit itself, for the purpose.*, of discovery (r). 


21. "Where any party fails to comply with any order to 
answer interrogatories, or for discovery or 
orde“f““i»cou" 5 -. mspectiou of documents, he shall, if a 
plaintiff, he liable to have his suit dismissed 
for want of prosecution, and if a defendant, to have his defence, 
if any, struck out, and to be placed in the same position 
as if he had not defended and the party interrogating 
or seeking discovery or inspection may apply to the Court 
for an order to that effect, and an order may be made 
accordingly. 

Dismissal of suit. — It is only when the default is wilful, and as a last resort, 
that a suit 'will bo dismissed oi a defence struck out under this rule (s). If the parties 
concerned are ■pnrda-mMn ladies, tliis should be taken into account before makina 
the order [t). 

Contempt.— Besides the consequences kid down in this rule, a party before a 
High Court who has failed to answer or give inspection is liable to 1)C committed for con- 
tempt by that Court. Tire power to commit for contempt of the Court" order can 
only he exorcised by Chartered High Courts (»). Courts other than Chartered High 
Courts have no such pow er. 


22. Any party may, at the trial of a suit, use in evidence 
any one or more of the answers or any 
tog’itortet“'t"a*i.‘'’ part of an answer of the opposite party to 
interrogatories without putting in the others 
or the whole of such answer : Provided always that in such 
case the Court may look at the whole of the answers, and 
if it shall be of opinion that any others of them are so 
connected with those put in that the last-mentioned ansivers 
ought not to be used without them, it may direct thena to 
be put in. 


(r) Ahmedbhoy v. Vallehhoy (1882) 0 Eom. ^72. 
(f) Aitenoolla v. Abdool (1883) 9 Cal« 923. 


(0 Behari Lai v. Sabiba Bibi (1386) 8 All 267. 
(u) BoBSoMoy v. Cowaaji (1883) 7 Bom. 1. 
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23. This Older shall apply to mmor plaintiffs and defen- o.H,r. 23 . 
dani-5. and to the next friends and guardians 
for the suit of persons under disability. 


Order to apply to maior'. 


Piior to this rule tho piaotioo of the difleicnt High Couits as to dibcoveiy from 
minoib and pciBone of unsound mmd flas not nnifoim. As to ne\t friends and guai- 
dians for tho suit, sec 0 32 beloti 


ORDER Xn. 

Admissions. 

1. Any party to a suit may give notice, by his pleading, O. 12, 

or otheiwi&e m writing, that he admits rr. 1-4. 
^^?otic( 01 adini^Mon of tiiith of the whole or any part of the 

case of any other party. 

Admissions. — Rule 1 deals with admission of a cast Rule 2 deals with admis- 
sion of docHiiicnts. Rult 4 deals with admission at facia The object of obtaining ad- 
missions is to do aw a} with the necessity ot proving facts that arc admitted [see 
Evidence Act, s 38] 

2. Either party may call upon the other paity to admit 

any document saving all just exceptions ; 

^xotici to admit docii g£ 01 ’ neglect to admit, 

aftei such notice, the costs of proving 
any such document shall be paid by the party so neglecting 
or refusing, 'whatever the result of the suit may be, unless , 
the Court otheiuvise directs ; and no costs of proving any 
document shall be allowed unless such notice is given, except 
■where the omission to give the notice is, in the opinion of the 
Court, a saving of expense. 


1 / 3 . A notice to admit documents shall be in Form No. 9 
, , in Appendix C, with such variations as 

Foiui of notice 

circumstances may require. 


4. Any party may, by notice in writing, at any time 
, not later than nine days before the day 
Coticc to idimt fao £j-gj£ fgp ££g healing, Call on any other 

party to admit, for the purposes of the suit only, any specific 
fact or facts mentioned in such notice. And in case of refusal 
or neglect to admit the same within six days after service of 
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such notice, or within such further time as may be allowed 
by the Court, the costs of pro\dng such fact or facts shall be 
paid by the party so neglecting or refusing, whatever the 
result of the suit may be, unless the Court otherwise dii’ects : 
Provided that any admission made in pursuance of such notice 
is to be deemed to be made only for the purposes of the 
particular suit, and not as an admission to be used 
against the party on any other occasion or in favour of 
any person other than the party giviirg the notice : Provided 
also that the Court uray at arry time allow any party to 
amend or -withdraw any admission so made on such terms as 
may be just. 


5. A notice to admit facts shall be in Form No. 10 in 
Apperrdix C, aird admissions of facts shall 

' vrorJnoiadTais^ioiis. i • -n -vr • a t /i *.1 

be rn ronn nio. 11 ur Appendix . with 
such variations as circumstances may require. 


6 . Any party may at any stage of a suit, where admis- 
sions of fact have been made, either 
judsinontnnadmssioii.. ozi the pleadings, 03' otherwise, apply to 
the Cour't for such judgment oi' order 
as upon such admissions he may be eiitklcd to. without 
waiting for determirratiorr of any othei' qrrestiorr between 
the parties ; and the Court may upon srrch application 
make such order, or give srrch jrrdgmeut. as the Court may 
think just. 

Scope of the rule. — This rule enables either pally .it any ftlagi el the suit tn 
move for judgment on the admissions wliieli have been made by tho otlier side. Either 
party maj', by availing liiinsclf of this rule, pet rid of .so much of the buit us to t>hich 
there is no controversy. The rule, lionover. is permissive : it doe.s not preclude a p.>rtj 
who does not avail himself of it and proceeds to trial in the ordinary way, from relyinp 
at the trial on the admissions made by the opposite party (v). 

At tlie same time, it must be noted that a party who moves for judgment upon 
admissions in a pleading must accept as true all the allegations therein contained. .-1 
sues B for infringement of a patent, claiming injunction and damages. B by his written 
statement admits ten instances of infringement, but denies any further infringement. 
A thereupon moves for judgment upon the admission in the written statement. A 
is entitled to an injunction and to damages as to the ten instances only, but no others. 
He is not entitled to an inquiry for the purpose of ascertaining whether B has commit- 
ted any other infringement {w). 


It) TiUesUv v. nmrjier (1877) 7 C. D. 403. 

(14) United Tdepmne Co. v. Donohae (1880) .31 


C. D. 309. 
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7. An affidavit of tlie pleader or his clerk, of the due 
Affidavit ot .ig^tatur... signature of any adudssions made in pursu- 
ance of any notice to admit documents or 
facts, shall be sufficient evidence of such admissions, if evidence 
thereof is required. 


0 . 12 , 
rr. 7-9. 


8. Kotice to produce documents shall be in Form No. 12 
in aippendix C, with such variations as 
mcntV.''’' *" circmnstances may require. An affida^^t 
of the pleader, or his clerk, of the service 
of any notice to produce, and of the time vhen it was served, 
with a copy of the notice to produce, shall in all cases be suffi- 
cient evidence of the service of the notice, and of the time 
when it was served. 


Notice to produce documents. — It is always desirable, when a document is in 
the possession or power of the opposite party, to give him notice to produce the same, 
for unlcb-, such notice is given, secondary evidence of the document cannot be given : 
see Indian Evidence Act. 1872, a. (io, cl. (a), and s. 66. 


9. If a notice to admit or produce specifies documents 
which are not necessary, the cost occasioned 
tost-. thereby shall be borne by the part.y giving 

such notice. 


ORDER XIII. 

Production, Impounding and Return of Documents. 

1. (1) The parties or their pleaders ■ shall produce, o. 13 ,r. 1. 
at the first -tearing of the suit, all the 
te^Zc?uaVHrsiu“sn‘B. docuuieutary evidence of every description 
in their possession or power, on which 
they intend to rely, and which has not already been filed in 
Court, and all documents which the Court has ordered to be 
produced. 

(2) The Court shall receive the documents so produced ; 
provided that they are accompanied by an accurate list thereof 
prepared in such form as the High Court directs. 

** Shall produce at the first hearing:.’’ — This rule has been enacted to prevent 
fraud by the late production of suspicious documents. But no suspicion can attach to 
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O. 13, certified copies of public documents, snob as records of Government or records of judi 
rr. 1=4. cial proceedings. Such copies tberefore may be received in evidence though they have 
not been produced at the first hearing {x). 'See r. 2. 

2. No docHmentaiy evidence in the possession or power 

of any party which should have been but 
otSmeatb.'’”'’’"'"’''**'''' has not been produced in accordance with 
’ ■ the requirements of rule 1 shall be received 

at any subsequent stage of the proceedings unless good cause 
is shown to the satisfaction of the Corut for the non-produc- 
tion thereof ; and the Court receiving any such evidence shall 
record the reasons for so doing. 

3. The Court may at any stage of the suit reject any 

document which it considers irrelevant or 
ina^mi?bibfe”doV™udb' ^ Otherwise inadmissible, recording the 
grounds of such rejection. 

Rejection of inadmissible documents. — Questions as to the admissibility of 
evidence should be decided as they arise, and should not bo reseivod until judgment 
in the case is given (y). 

When a Court is doubtful as to whether a document is admissible or not, and its 
decision is open to appeal, it is btUer to admit than to exclude the documents (z). 

A document may be relevant, and yet it may bo inadmissible as whore it is not 
stamped or registered. See Stamp Act, 1899, s. 33 ; Registration Act, 1908, s. 49, cl. 
(c). 

4. (1) Subject to the provisions of the next following 

sub-rule, there shall be endorsed on every 
mSSdm“t;d'ine“idinS! documeut which has been admitted in 
evidence in tbe suit the following 
particulars, namely ; 

(o) the number and title of the suit, 

. (b) the name of the person producing the documents, 

' (c) the date on which it was produced, and 

- (d) a statement of its having been so admitted ; 
and the endorsement shall be signed or initialled by the Judge. 

(2) WTiere a document so admitted is an entry in a book, 
account or record, and a copy thereof has been substituted 

(x) BnauMttd. v. Secrefari/ o/ Slate (1898) ZS Bom. Komjiiiun v. Oiflmrt Seth (1898) 25 Cal. 401. 

ITS ; Taltvat Singh v Sliagmn Das (1808) a) Kali KUhon v. Blmsm (1891) 18 Cal 201, 

12 C. W. if. 312, 17 1. A. 159 

tv) Jain V, Bliabstwam (1890) 17 Cal. 173; 
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for the original under the next following rule, the parti- o. 13, 
culars aforesaid shall be endorsed on the copy and the 
endorsement thereon shall be signed or initialled by the 
Judge. 


5 . (1) Save in so far as is otherwise provided by the 
Bankers’ Books Evidence Act, 1891, where 
rnaor-omoiits on (■opH- g, documeiit admitted in erddence in the 

ofadmittcdmtiKSinlmoh*' . , . • i i i i 

aoconnts.imincoKU suit IS all cutiy lu & letter book or a shop- 
book or other account in current use, 
the party on whose behalf the book or accomrt is produced 
may furnish a copy of the entry. 


(2) 'WTiere such a document is an entry in a public record 
produced from a public office or by a public officer, or an 
entry in a book or account belonging to a person other 
than a paidy on whose behalf the book or account is 
produced, the Court may require a copy of the entry to be 
furnished— 


(ft) where the record, book or account is produced on 
behalf of a party, then by that party, or 

(h) vliere the record, book or account is produced in 
obedience to an order of the Court acting of its 
own motion, then by either or any party. 

(3) AAJiere a copy of an entry is furnished under the 
foregoing provisions of this rule, the Court shall, after causing 
the copy to be examined, compared and certified in manner 
mentioned in rule 17 of Order VII, mark the entry and cause 
the book, account or record in which it occurs to be returned 
to the person producing it. 

Bankers’ Books Evidence Act . — See notes to O. 7, 1 . 17. 


y. 6. AVhere a document relied on as evidence by either 
, , , party is considered by the Court to be 

im on norii- . t . -i i . . n i ini 

ments inadmissible ID. evidence, there shall be 

endorsed thereon the paiticrrlars mentioned 
in clauses (a), (&) and (c) of rule 4, sub-rule (1), together with a 
statement of its having been rejected, and the endorsement 
shall be signed or initialled by the Judge. 
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O, 13, 
rr. 7-9. 


7. (1) Every document which, has been admitted in 
evidence, or a copy thereof where a copy 
accoriing oi admittrd has been substituted for the original under 

and return oi rcjcctid lOjI tj 

documents. mle 5, Shall lomi part oi the record oi 

the suit. 


(2) Documents not admitted in evidence shall not form 
part of the record and shall be returned to the person respec- 
tivel}'’ producing them. 


8 . Notwithstanding anything contained in lule 5 or lule 

7 of this Order or in rule 17 of Order VII, 
cugiocCSr"' tte Court may, if it sees sufficient cause, 

direct any document or book produced 

before it in any suit to be impounded and kepi in the custody 
of au -officer of .the Court, for such period and subject to such 
conditions as the Court thinks fit. 

9, (1) Any person, whether a party to the suit o]’ not. 

desirous of receiving back any document 
produced by him in the suit and placed 
on the record shall, unless the docuniejit 
is impounded under rule 8, be entitled to receive back the 
same, — 

(а) where the suit is one in which an appeal is not 
allowed, when the suit has been disposed of, and 

(б) where the suit is one in which an appeal is allowed, 

when the Court is satisfied that the time for pre- 
ferring an appeal has elapsed and that no appeal 
has been prelerred or, if an appeal has been pre- 
ferred, when the appeal has been disposed of ; 

Provided that a document may be returned at any time 
earlier than that prescribed by this rule if the person applying 
therefor delivers to the proper officer a certified copy to be 
substituted for the original and undertakes to produce the 
original is required to do so : 

Provided also that no document shall be returned which, 
by force of the decree, has become wholly void or useless. 

(2) On the return of a document admitted in evidence 
a receipt shall be given by the person receivmg it. 
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10. (1) The Couit may of its own motion, and may O. 13, 
in its discretion upon the application of ** 
any of the parties to a suit, send for, either 
from its own records oi’ from any other 
Court, the record of any other suit or 

proceeding, and inspect the same. 

(2) Every application made rmder this rale shall (unless 
the Court otherwise directs) be supported by an affidavit 
showing how the record is material to the suit in which the 
application is made, and that the applicant cannot without 
unreasonable delay or expense obtain a duly authenticated 
copy of the record or- of such portion thereof as the appheant 
requires, or that the production of the original is necessary 
for the purposes of justice. 

(3) Nothing conrainecl iit this rule shall be deemed to 
enable the Court to use in evidence any document which under 
the law of evidence would be inadmissible in the suit. 

11 , The provisions herein contained as to documentB 
iTovisioni as, to docii- shall. SO far as may be, apply to all other 

SbjScti"'’'’''''** material objects producible as evidence. 



OBDEK XIV. 


tleUlement of Issues and Determination of Suit on 
Issues of Laio or on Issues agreed upon. 


1 . ( 1 ) 


Framing of Isbiicb. 


Issues arise when_a material proposition of facto* 14, r. 1 
of law is affirmed by the gne party and 
denied by the other. 


(2) Material propositions are those propositions of law 
or f act which a plaintiff must allege in order to show a right 
to sue or a defendant must allege in order to constitute his 
defence. 


(3) Each material proposition affirmed by one party 
and denied by the other shall form the subject of a distinct 
issue. 
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o. 14, ( 4 ) Issues are of two kinds ; (a) issues of fact, [b] issues 

•’ of law., ■“' 

(5) At the first hearing of the suit the Court shall, after- 
reading the plaint and the rvritten statements, if any, and 
after such examination of the parties as may appear necessary, 
ascertain upon what material propositions of fact or of law 
the parties are at variance, and shall thereupon proceed to 
frame and record the issues on which the right decision of the 
case appears to depend. 

, (6) Nothing in this rule requires the Court to frame 

and record issues where the defendant at the first hearing 
of the suit makes no defence. 

Of the framing of issues. — The jilaint and written statement in a suit ai'i‘ 
called fhnditMjn (0. (i, r. 1). Section 58 of the Evidence Act enacts that no fuel need 
be proved at the licariiig which a pai-ty has admilktl hy liis pluidings, nnlcss the Court 
requires proof thereof. luuca are to bo framed in respect only of those facts which 
have been denied or nol admitted. When an issue is framed as to a propo.sition of fact, 
it is said to ho an have of fact ; when an issue is framed as to a proposition of law, it is 
said to be an inane of laic. 

Object of framing issues. — The object of framing issues is to direct the atten- 
tion of the parties to the principal questions on whicii they arc at variance, ns also In 
bring sueli quc.stions clearly before the Court, .so that the Court may know which qncs. 
tions it ha.s to determine to decide tho ease. Besides thi.s, there is anotlicr advant.mo 
that attaches to the system of framing issue.', namely, tire cxclu.sion of irrelevant e\ idenee. 
As stated by their Lordsliips of the Privy' Council, “ Wliatcvor system of pleading may 
exist, tho sole object of it is tlial each side may be fully alive to the question-, that are 
. about to be argued, in order that they may have an opportunity of bringing forward 
such evidence a.s may lie iqipropriate to the iaavra ” [a). All evidence must bo relevant 
to the issues. Xo evidence should he admitted that is foreign to the issues. Hence 
great care should be tr ken in framing issues ; they mnst not bo too general, and they 
must be framed in such a w.ay that the attention of the parties may be sufficiently direct- 
ed to the main questions of fact necessary to bo decided, so that it may not bo open to 
them to say that they were prevented from adducing evidence by the form of issues (6). 


2. "Wkere issues both of law and of fact arise in the 
, , same suit, aud the Court is of opinion 

that the case or any part thereof may be 
disposed of on the issues of law only, it shall try. those issues 
first, and for that purpose may, if it thinks fit, postpone the 
settlement of the issues of fact until after the issues of law 
have been determined. 


(a) Hayad Mvhaumud v. Tniieh 1 (&) Oolagapm v Arhuthiol (187^) H l>. L. K. 

(1H95) 22 Cal. '.J*: J, ‘.530, 22 I. A. 4. ! 115, 1 J . A. 268. 
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Vateriil- ircm 
ia^uiaU]tt\ K ii mi*I 


3. Tlie Couit niay fi-ame tie issues 
fiom all 01 any of tie foionii g materials : — 


U. H. 
rr.,3-5. 


(</) allegat’OLs nace cii oath ly the i'aities. or by any 
pel Sorb pl(.^el i on their I'ehaii. or made by the 
pleadeis oi sui h paities : 


(b) allegaliurs made in the pleadings or in answers 
tn nmenc giutoiies delheied in the suit ; 


(c) the conteiitb of documents produced by either party. 

Issues must not be incons'sttnt with pkadirfs. — It i-. a fitiid. ircntal rule 
of kw tL ‘ tl n M 1 n i - \ ( 1 e Itertcd i-icn a ca-c till Cl to Lf found in 

the plcadin.. ncLb'i.ji f> n- i ' t ^ith tl e cb'-o tl citl j made.’ And since 
thedcctiio' .ii i 'u't f Kcuc ' 1 1 1 1 Itj itotju i tl at -uir, it fcUowt. that the 
issues muit in 'U ccsr~ Ic t(» . . l 1 i i 1 lie jlcitlii'* (cl ttiic the Ccuit should 
be careful to "it tJ at no n.p > r a winch aie Tccissjcit With the plepoirgs. 
Thus if .1 Mc- "to t t 1 'tic -< t cci ircnt cn tl e from d tl at it was not cjccutcrf 
by him. ami ’1 i t is ^ lr'^ci_ , tl t Ci i ii '■Lce'd ret if nc <i' i' ic cs to whctl cr the 
document y O'- lOd / t ( ai t n i tifvace 11 c latter issue prcsiipposes 
that the Jcsi t_( tw sf friitft-t'dc 1 1 pie mu. s t.a cs nt tp in theplauit I'-that 

it wa' < cii • 1 1 ! n. at -'ll d 


4. ^Mieie the Coiul ib oi opinion that the issues cannot 
be conccilv tiamed witbout tbe examin- 


CouO mf i-s.ri'rc mt- . , - i r i /i 

ms^err it n i , kion fiK'u ('f {.(me peibC/U uot Peioie the Court 

of some decu- 


IraniDgi u 


or pilhout the inspection 
ment not piodnccd in tbe suit it may adjciurn ibe framing of 
the issues to a future day. and may (subjer t to any lam for the 
time beii g in force) con pel the attendance of any peison or 
the prcidut tioii of ai y di c t inei t by tbe person in ■whose posses- 
sion or poctei it is by summoEb or other process. 

5. (1) 


The Court msy at any time before passing a 
decree amend the issues or frame additional 
issues (>ii such terms as it th’uls fit. and 
all such ameidments or additional issues 
as may be ner essaiy foi detei mining tbe mattei s in controversy 
between the parties shall be so made or framed. 


Pover to air i d 
Btrikeout, 1 UL<^ 


(2) Tbe Court may also, at any time before pa.ssiag a 
decree, stride out any issues that appear to it to be ■wrongly 
framed or introduced. 

(e) B$ fnrhnwl^r •^fiamachum (IbOOj 11 MtL (<0 ft* Jalfh Y, Sotttini (1888) 15 Cal* 684| 
A 7. 1^1 A 81. 


1 
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0. 14, May amend the issues or frame additional issues. The Court uUould not 

rf, S'?, frame an additional lEsuc Eo iib to Cornell ii (-uil or dL-reuoe of one character into a Eiiit 
or dcfcnco of a different and iiiconEiatcnt character. Thus if A sues B for damages for 
iMongful occupation of liis land, treating B a,s a iiLsjmstr, he should not bo alloned to 
raise an additional itsuc claiming rent ct the land fioni B, treating him as his Unual (e). 
But if a suit is brought on a moitgage. and it transpires at the hearing that the witncs-.o.s 
to the mortgage deed were not prc.<-cnt at it' execution, but had put their names on the 
document on the aohnoii Icdgmcnt hy the executant of Ids sign.xturc, the iiiortgage deed 
is not valid at all, .and it is theicfoie perfectly coiupcteiit to the Judge to frame an aildi- 
tional issue as to whether the deed of mortgage was valid under s. .rfl of the 'I’ransfer 
of Property Act, though the invalidity of the deed is not set up as a defence in the w i it ten 
statement. Every Court trying chil causes has inherent jurisdiction to take cogniz- 
ance of questions which cut at the root of the .suhjcct -matter of controversy hotueen 
the parlies (/). 

^'6. iHicrc the parties to a suit are agreed as to the 
question of fact or of law to be decided 

Questions of iact or law betwccn them, thev may state the same 

may byiigrecinenl bi stated • . *'■ i , 

In form or Issues. in the foim ot an issue, and enter into 

an agreement in ivriting that upon tbe_ 
jBnding of the Court in the affirmative or the negative of 
anch issue,— 

(а) a sum of money specified in the agreement or to bo 
ascertained by the Court, or in such mamier as 
the Court may direct, shall be paid by one of the 
parties to the other of them, or that one of them be 
declared entitled to some right or subject to some 
liability specified in the agteement : 

(б) some property specified in the agreement and in 
dispute in the suit shall be delivered by one of the 
parties to the other of them, or as that other may 
direct ; or 

(c) one or more of the parties shall do or abstain from 
doing some particular act specified in the agreement 
and relating to the matter in dispute. 

Court, it satufl«i timt 7- ^^Tieie thc Court is satisfied, 
|Sffi?h.m^y“pronom!;e after making such inquiry as it deems 

Judgment. piOpei, — 

(a) that the agreement was duly executed by the parties, 

1 (J) Shemu Palter v. AUM Kadit (lOlJ) tlj Mad 
1 007, 39 1, A. 218. 


(e) iVarsyun v. SaH (1889) 13 Bom. 604. 
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(6) that they have a substantial interest in the decision O* 1^* 7- 

of such question as aforesaid, and, 

(c) that the same is fit to be tried and decided, 
it shall proceed to record and try the issue and state its finding 
or decision thereon in the same maimer as if the issue had been 
framed by the Court ; 

and shall upon the finding or decision on such issue, 
pronounce judgment according to the terms of the agreement ; 
and, upon the judgment so pronounced, a decree shall follow. 


ORDER XV. 


Disposal of the h'uit at the first hearing. 


1 . 


Where at the first hearing of a suit it appears that the 
paities are not at issue on any question of 
law or of fact, the Court may at once 
pronounce judgment. 


notatih6uc< 


O. 15. 
rr. 1-3. 


2. Where there are more defendants than one, and any 

one of the defendants is not at issue with 
the plaint] ft' on any question of law or of 
fact, the Court may at once pronounce 
judgment for o]' against such defendant and the suit shall 
proceed only against the (tther defendants. 

Adm'ss'on of claim by one of several defendants . — A sues B jnil G upon a 
piomisBory note jointly p.isscd Sy tlioiii. B .ipiieaii. and admits the claim, and a decree 
is passed against limi. The docioo .igainst B is no bar to the fuither piosecution of the 
suit against C (y). 

3. (1) Where the parties are at issue on some question 

of larv or of fact, and issues have been 
Parties at ssne. fyamcd by the Court as hereinbefore 

provided, if the Court is satisfied that no further argument 
or evidence than the parties can at once adduce is required upon 
such of the issues as may be sufficient for the decision of the 
suit, and that i o injustice will result from proceeding with the 
suit forthwith, ihe Court may proceed to determine such issues, 


(</ J)iik V. Dhimji (1001) 25 Bom. 373 
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0- IS* and, if the finding thereon is sufficient for the decision, may 
rr. 3,4. pronounce judgment accordingly, whether the summons has 
been issued for the settlement of issues only or for the final 
disposal of the suit : 

^ Provided that, where the summons has been issued for 
the settlement of issues only, the parties oi' their pleaders are 
present and none of them objects. 

(2) Where the finding is not sufficient for the de ision. 
the Court shall postpone the further hearing of the suit, and 
shall fix a day for the production of such further evidence, or 
for such further argument as the case requires. 

4 . "WTiere the summons has been issued for the final 
disp)sal of the suit and either paity fails 
nice. without suflfi'iert cause to pr idiu e 1ho 
evidence on which he relies, the Court may 
at once pronounce judgment, or may, if it tbinlcs fit, after 
framing axud recording issues, adjounr the suit for the produc- 
tion of such evidence as may be necessary for its decision upoji 
such issues. 


OKDER XVI. 


Summoning mvl Attendance of Witivesses. 


O. 16, 
r. 1. 


1 . At any time after the suit is instituted the parties may 
= . .. , , obtain, on application to the Couit or to 

Summons to attrnd to , J--*-. . . i-niir 

Bi™ I'viicncc or produce su( Jo. omcei’ as it appoints in this liciiali, 

documints. . 

summonses to peist)i:s whose attendence 
is required either to give evidence or to produce documents. 


Wit.i ss-sutnmo IS not to be refused unl'^ss it amounts to an abuse 
of thi p Ow SS of the Couit. — A party is entitled as of right to 
to witnesses (h). So long as the application is made afler the institnlion o{ I'cc suit, 
the Court is bound to issue the S'. umonses. It does not matter that the pai ly had him- 
self originally undertaken to bnnp Ills witnosaes and has failed to do so (i). No’' does 
it matter that the application is made at such a late stage of the proceedings that the 
witnesses cannot he present in Court before the final disposal of the suit (j). Tlie Court 
may in either of these cases lefuse to adjourn the hearing for the attendance of the wit- 


(11 Bai Kali v. Alaratli (ISni) 15 Loin. 86. I (j) KrMim v. Protab Clumlrr (I8.SI) 7 t'.il J(i0. 

(i) PaHtfuriin? v .Kttthavjx (18^2) 6 Coni. 742. I 
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nesses, but it lies do power to idiive to i '«c iummonsc', (/). Ihe only case in wLieh 0 , 16 « 
the Couit has poMcr to letusp to issne siiminonscb is whcie llie .i])iilication is not rcere rr. 1-4. 
bond fuJe as vlicu a deciec-holdcr atlaclics propcit3' belonging to a viiith, and on tie 
head of the mvih objecting to the attachment applies to summon him as his own witness 
with the sole object of puKing piissnn hjk n him, Iijf itqiiiiing liis pereonal attendance 
in Court, to lehmin li In-, clnm In smi n ease the Coiiil maj, in the exercise of its 
inherent pow ( I In die abuse of ii. own process l.jl], refuse to issue the 

summons {I/. 

2. (1 ) The pstl'ty applying for a summons shall, before 

, , fhe summons is granted and within a 

Espen'csot wiiii lo U •i.ioi -ics . i 

5s!d info Court on aiipij Ilia poi'iod to 06 fixed, pay into Court such a 

forsnmmons. -r . ’ i- •/ 

sum f)i money as appears to the Court to 
be sufficient to defiay ihe tiavellirg and other expenses of the 
person summoned in j)a&,sirg to and from the Court in which 
he is required to attend, and for one day's attendance. 

(2) In determining the amount payable under this rule, 

the Couit may in the case of any person 
' ' ' summoned to give evidence as an expert, 

allow reasonable lemuneration for the time occupied both 
in giving evidence and in pcr^'onning any work of an expert 
character necessary for the case. 

(3) ‘Where the Court is subordinate to a High Court, 

* regard shall be had, in fixing the scale of 

Scale of cxpcn-cs ,su( h cxpeiises, to aiiy rules made in that 

behalf. 

Travelling and other eyp'nses. — A wif.iici>s lu entitled uiidui flii', rule only to 
travelling oxpen'i s and other c'jici -e«. of a -iniilar nature, but ho is, not entitled to ooin- 
pensatioii for lo-i of fime (jh). 

3. The ,sum so paid into Court shall be tendered to the 
Tender oi cxicm. , to pci’son sumnioned, at the time of serving 

the summons, if it can be served personally, 

4. (1) ■Where it appeals to the Court or to such officer 

as it appoints in this behalf that the sum 
cicm“ um iaid'in ppjd iiuo CouTt is Hot Sufficient to cover 
sue h ex pen,se.s or reasonable remuneration, 
the Court may direct such lurther sum to be paid to the person 
summoned as appears to be necessary on that account, and, 

(*) Bhagat v. Debi (IbOt) 10 All. 218 : Eau AhvmJ I (0 Yerrabadran v^Eataraja (1904) 28 Mad. 28. 

V. Eaji Muhtimnd (1885) 9 Horn 'JOH I (w) Na.m v Piovfnonnrain (1865 ) 2 Hydo. 286, 
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O. 16, in case of default in payment, may order such sum to be 
" • levied by attachment and sale of the moveable property of 
the parly obtaining the summons ; or the Court may discharge 
the person summoned without requiring him to give 
evidence ; or may both order such lev}' and discharge such 
person as aforesaid. 

(2) Where it is necessary to detain the person summoned 
„ , „ for a longer period than one day, the 

dotiiincd mom than ono (jourfc may, ii'om time to time, ordei’ the 
party at whose instance he was summoned 
to pay into Court suth sum as is su0S.cient to defray the expenses 
of his detention for such further period, and, in default of such 
deposit being made, may order such sum to be le\ned by attach- 
ment and sale of the moveable property of such party ; or the 
Court may discharge the person summoned without requiring 
him to give evidence ; or may both order such levy and dis- 
charge such person as aforesaid. 

5. Every summons for the attondauce of a person to 
give evidence or to produce a document 
Mat^jdaiiceioho^PLiiiicd shall specily the time and place at wJiicJi 
he is required to attend, and also whether 
his attendance is required for the purp )se of giving evidence 
or to produ ce a document, or for bo>h purp )ses ; and any 
particular documant, whch the parson summoned is called 
on to produce, shall be described in the summons with reason- 
able accuracy. 

Where hearing is postponed. — Whuii a ttitiu--. .lUciicis Couil in pui-ii.inui 
of a summons on the day specified in the hummous, bvit tlio case is not reached on lli.it 
day, it is not ncccssaiy to issue a lush suniiuous. He need oniy he warned that Ids 
attendance will ho required on the day to which the hearing may be postponed {ii). 


6. Any person may be summoned to p-oduoe a docu- 
ment, wiihiut being summined to give 
cumS™““ evidence; and any person summoned merely 

to produce a documsnt shall be deemed to 
have complied with the summons if he causes such document 
to be produced instead of attending personally to produce 
the same. 


(n) StthlKuayfidu v. Chenchummayya (tOOl) 21 Mod. 200. 
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7 . Aliy person presejit in Court may be required by tbe O. 16 , 
to require pcrion-i Court t^^ive e\udence or to produce any 
evidence or product clotu- document then and there in his possession 
or power. 

. 8. Every summons under this Order shall be served as 
ho,. sor,Hi ^6 in the same manner as a 

summons to a defendant, and the rules in 
Order V as to proof of service shall apply in the case of all 
summonses served rriubo rln i ulc 


9 . Ser’i 'ice shall in all cases be made a sufficient time 
before the time specified in the summons 
'™'‘ for the atrcirdance of the person summoned, 
to allow him a reasonable time for pre- 
paration and for tiavellino (o ihe place at which his attendance 
IB TPquired. 


10. (1) \^Trere a person to whom a summons has 
. been issued eitherto attend to give evidence 
mone^® produce a document larls to attend 

or to produce the document in compliance 
with sirch summons, the C'omt shall, if the cercificate of the 
serving-officer has not boon \'erified by affidavit, and may, 
if it has been so verified, examine the serving-officer on oath, 
or cause Irinr to be s i examined by another C'orrrt, touching 
the service or norr-ser'vic e of die summons. 


(2) "Where the Court sees reason to believe that such 
evidence or puidirction is inaLerial, and that suclr person has, 
without lawrul excrrse. tailed to attend or lo produce the 
document in complianc c rr i i Ir such summons oi' Iras intentionally 
avoided service, it may issue a proclaniatiorr requiring him to 
attend to give evidence or to produce the document at a time 
and place t<i be named therein ; and a copy of such proclamation 
shall be affixed on the outer door or other conspicuous part 
of the house in uhich he ordinartly resides. 

(3) In lieu of or at the time of issuing such proclamation, 
or at any time aKcrwards, the Court may, in its discretion, 
issue a war rant, ehher with or without bail, for the arrest of 
such person, and may make an order for the attac hm ent o i 
his pr operty to such amount as it thinks fit. not exceeding 
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O. 16, 
rr. 10-13. 


the amount of the costs of attachment and of any fine wlnCh 
may be imposed under rule 12 : 

Provided that no Court of Small Causes shall inak'c an 
order for the attachment of immoveable property. 

11. "Where, at any time after the attacli- 
mciit of Ms property, such pei-son appears 
and satisfies the Oourc.-- 

(a) that he did not, without lawful excuse, fail to cojiiply 
with the summons or intentionally avoid service, 
and 

<. (6) where he has failed to attend at the time and place 
named in a proclamation issued under the Iasi 
preceding rule, that he had no notice of .such 
proclamation in time to attend. 

the Coiu’t shall direct that the property be released from 
attachment, and shall make such order as to the costs of lln* 
attachment as it thinks fit. 

^12. The Court may, where such person does not appc.i' 
or appears Imt fails so to satisfy Ihe Com r. 
loail’pcar.'''''" ImposB upon hiiu such flue. not exceeding 
five hupd r ed, rupees as ii thinks fit, having 
regard to his condition in life and all the circumstances of the 
case and may order his property, or any part thereof, to Ire 
attached and sold or, if already attached rrrrder rule 10, ro he 
sold for the purpose of satisfying all costs of such altaclrnrent. 
together with the amoimt of the said iuip. if any : 

Provided that, if the person whose attendairce is rociuiicil 
pays into Court rhe costs and firre aforesaid, the Court shall 
order the property to he released from attachment. 

18 . The provisions Avith regard to the attachment arrd 
„ , , sale of property in the execution of a decree 

snail, so iar as they arc applrcablc, be 
deemed to apply to any attachment and sale under this Order 
as if the person Avhose property is so attached AA’^ere a judgment- 
debtor. 
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14. Syl)iect to the provisions of this Code as to attend- O* 
court nuy o: .tu cm appeaiance and to any law for '■••• >‘*-18 

ftr^cr“S“uit being in force, where the Court 
at any time thinks it necessary to examine 
any person other than a party to the suit and not called as a 
witness hy a party to the suit, the Com't may, of its mvn motion, 
cause such person to he summoned as a witness to give evidence, 
or to produc e any document in his possession, on a day to be 
appointed, and may examine him as a witness or require him 
to produce such document. 


15. Subject as last aforesaid, whoever is summoned to 
appear and give evidence in a suit shall 
at cond at ihe time and place named in the 
summons for that purpose, and whoever 
is summoned to produce a document shall either attend to 
produce it, or cause it to he produced, at such time and place. 


Duty of pciuons sumiron- 
cd bo gi\e (rthkiKc oi pio* 
daecdocuuiLiit, 


16. (1) A person so summoned and attending shall, 

unless the Court otherwise directs, attend 
wicn(iioviu.ij at ea' li hearing until the suit has been 

disposed of. 

(2) On the application of either party and the payment 
through the Couro of all necessary expenses (if any) the Court 
may require any person so summoned and attending to furnish 
security to attend at the next or any other hearing or until 
the suit is disposed of and, in default of his furnishing such 
security, may order him to he detained in the civil prison. 

17. The provisions of rules ]0 to 13 shall, so far as they 

are applicable, be deemed to. apply to any 
^oMyjikation oi rules in -^^ 1 x 0 havii’g attended in compliance 

with a summons departs, without la’^ul 
excuse, in contravention of rule 16. 

18. WTiei'e any jiei&on arrested under a warrant is 
procedure vice ivitncs, brought befoT’e the CouTt in custody and 

prcdlu'e dotu'l camiot, owiug to 1 he absence of the parties 
or any of them, give the evidence or pro- 
duce the document which he has been summoned to give or 
produce, the Court may require him to give reasonable 
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O. 16t bail or other security for his appearance at such time and 
rr. 18=21. pi^ce as it thinks fit, and, on such bail or secAirity being 
given, may release him, and, in default of his giving such 
bail or security, may order him to be detained in the civil 
prison. 

t 

K'o wjtnc<^B to L( orrlrrod ' 19. No one shall be ordered to attend 

lu _ pBison to givc evidcncc unless he 
iimitB. resides— 

M within the local limits of the Coiu’t’s ordinary 
original juriscUction, or 

(b) without such limits but at place less than fifty or 
(where there is railw'ay or steamer communication 
or other established public conveyance for five- 
sixths of the distance between the place where 
he resides and the place where the Court is situate) 
less than two hundred miles distance from the 
Court-h(juse. 

20. WTiere any party to a suit present in Court refuses, 

without Jawdul excuse, when required by 
Consequence of uiu ai of thc Coui't, to give cvidence or to produce 

parly to give evidoutc vlun , , P, i i • 

caiiMi oil iiy coiut. ally dociiineiit then and there in ms posses- 

sion or power, the Court may pronounce 
judgment against him or make such order in relation to the 
suit as it thinks fit. 

21. A\Tiere any party to a suit is required to give evidence 

or to produce a document, the provision.? 
.ipriftopartk"i;Ii'i\m5n.*(r. as to wiinef-scs shall arply to him so 
far as they are applicable. 

Duty of suitors (o give evidence on their own behalf.— In Zcil Kiinwat 
V. Chiranji Lai (o), tlioir Lordships of thc PnVy Council severely condemned the prae- 
tico followed in some yaits tf India of advccatcs cinitling to call their own client as 
a w iliicss in the hope of foi cirg their opponents to call him as tlicir witness in order that 
they themselves may have flic opportunity of crnss-cxaminiiig their own client when 
called by the oilier side. Referring to this piacticc, their Lordsliips said : “ It is a 
vicious practice, uiiwnithy »,f a bigh-tened or icspcctallo system of advocacy. It must 
embarrass and perplex judicial investigatien, and, it is to be fcaivd, too often enable 
fraud, falsehood, or eliicanc to baffle justice.” 


(0) (1900) 82 AH. 101, 108-100, 37 I. A., 1, .1-5. 
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OEDER XVII. 


Adjournments. 

1. (1 ) The Court may, if sufficient cause is shown, at any 
stage ot the suit grant time to the parties 
or 10 any of them, and may from time to 
time adjourn the hearing of the suit. 


Court may grant timo and 
adjourn Iiearing. 


p. 17. 
r'r. 1-3. 


(2) In every siuh case ihe Court shall fix a day for the 
_ , , , . fmther hearing of the suit, and may make 

such order as it thinks fit with respect 
to the costs occasioned by the adjournment ; 


^ Provided that, vhen ihe hearing of evidence has once 
begun, the hearing of the suit shall be continued from day to 
day until all the witiiessc.s in attendance have been examined, 
unless the Court finds the adjournment of the hearing beyond 
the following day to be necessary for reasons to be recorded. 


2. VTiere, on any day to which the hearing of the suit 

is adjourned, the parties or any of them 
to appear, the Court may proceed to 
dispose ol the suit in one of the modes 
directed in that behalJ by Oitler IX or make such other order 
as it thinks fit. 

Failure to spprar at adjouined hearinp'. — a pmty fails to appear 
an adjourned Iicaiiiig, tlic Couit inay pitcccd under 0. 9 nliich presciibcs the pioccdure 
to be adopted it a j ally fails to f j ] t.ii at II c Jiiil 1 cam g jicc 0. 9, ir. 3, 4, C, 8, 9 and 
13 ]. But the Ccuit ib net Icii d to do so. It may inaKe mch other orders ae it thinks 
A hcicfoic, it 18 ctn.£c(tut (o (1 1 Conit to giant a tuitliei adjournment. 

3. Where any paity to a suit to vhom time has been 
Court may pro.. cd not- giaulcd fails to producB his evidence, or 

wi^t“produVo“'c'id“m^ fo cause the attendance of his witnesses, 
or to perform any other act necessary 
to the further progress of the suit, for which time has been 
allowed, the Court may, notivithstanding such default, proceed 
to decicie the suit forthwith. 

Scopd of the rule. — The pio\ibionB of this lulc do not opply unless — 

(1) the healing is adjourned cn the application of a party to the suit, as distinguished 
from an adjouinmenfc by (he Coiiit of iia own motion (p) ; 


(p) Pearee y Shama Chum il872) 10 W. JL, 85. 
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0. 17,r. 3. (2) the adjournment is granted to enable the party to produce his evidence or t e 

caiKo the attendance of Ilia witnesses or to perform any ether act necestary to llir 
f 'I it her progress of the suit ; and 

' (3) the party to perform any of tho acts for wliich the adjournment vas 

granted 'nithin the time allowed by the Court. 

lUiiitration. 

A sues B to rcoor cr possession of certain lands. B contends that the suit is not 
properly valued. The Court thereupon appoints a commissioner, on tho application 
of A . to value the land, and chrccts A to pay into Court Es. 100, being the commissioner’s 
fee, within a specified time. If A fails to make the payment within tho presciihed time, 
the Court may proceed under this rule. The payment of the eommissioner’s fie is an 
“ act necessary to the furtl cr picgrcss of the suit'’ within tho meaning ot this lul" : 
Ahatk- finhrh v. Mahomed (ISOO) 13 Mad. .510. 


ORDER XVIII. 


Hearing of the ttlmt and Examination of Witnesses. 

has the right to begin, unless the defeiul- 
it admits the facts alleged by the plaintiff 
myisiumBi... contcnds lhat either in point of law 

or on some additional facts alleged by the defendant the plaintiff 
is not entitled to any part of the relief which he seeks, in which 
case the defendant has the right to begin. 

" Unless the defendant admits the tacts alleged by the plaintiff.” - 
*’Facts” mean “ all rnatciial fads.'’ Tlicrclore whcic a defendant admits only some ot 
the tacts .illi'scd Ijj the plaintilT. it wiU not give him tlie liglit to begin {ij). 


o. 18, 1. The plaintiff 

rr. 1, 2. ■“ o, 


Preliminary issue raised by defendant that suit doss not lie.— Wlicro tlie 

difend.inl i.iisi" a pieliininan is^re that the suit is bavicd as >rs judicata, the detendaul 
has the right to Iiepiii (i). 


-4 2. (1) On the day fixed for the hearing of the suit or 

on any other day to which the hearing 
tion'of is adjourned, the party having the right 

to begin shall state his case and produce 
his evidence in support of the issues which he is bound to 
prove. 


(2) The other paity shall then state his case and produce 
his evidence (if any) and may then address the Court generally 
on the whole case. 


t}) Aqhore v, Prm Chuni (ISSO) 7 C. Ii. R. 274. ] (r) Poimulqi v. Aibhahai (1388) 12 Rom. 451. 
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(3) The party beginning may then reply generally on 
the A\ hole case. rr. 2-5 

“The other party shall then state his cast”.— Where there arc two seU -jf 
defendants and their inlciests aic jii-ietically the same, tlie rule is that after the plaintiff 
has closed his case, hotli the defendants shonld stale their case before anj' ovidence is 
given by cither defendant (a). 

« 

50013 of the dtfendants supporting plaintiff’s case.— Whore there ate 
several defendants and some of them support the ])laintifl’s ease, the rule of procedure 
is that the pi dnfilF and such of the defendants aa support his case, wholly or in part, 
must addrC's tlio Court and call tl.cir t \idenee in the fiist place, and then “the other 
party,” nimch, the prisons oppo'cd to the plainlifl's case and that of the other 
defendants supporting the pliinlili, must address the Couit and call theii evidence (/'. 

3. \Ybere Ibeie are f-evcral issues the burden of pro^irg 

some <)j rb’tli lies on tbe other paity, 
issuls!™"' '' pai ty beg'nuirg may, at h's tption, 
eiiher pcoduce h‘s evidence on those issues 
or reserve it by nay of answer to the evidence produced 
by the mher part}' ; and, in the latter case, the party 
beginnii’g maj- produce evidence on lh>se issues after 
the other pii'ty has p-oduced all his evidence, and the 
other pail}' may then rep’y specially on the et'idence so 
produced by the party beg'nning; but the party hegin- 
nirg will then be entitled to reply generally on the 
Avhole case. 

4. The evidence of the rvitnesses in attendance shall be 

taken orally in c pen Couit in the presence 
iiirpluro'cio ” ‘ tu’der the pers-'iial direction and 
superintendence of the Judge. 

* 5 . In cases in whic h an appeal is allowed the e\udence 
of each tvitness shall be taken down in 
taKaapreaTabie‘'cJ"e.''“ tM'Hirg, in the language of the Court, 
by or in the presence and under the 
personal direction and superintendence of the Judge, 
not ordinarily in the form of question and answer, but in 
that of a narrative, and, when completed, shall be read 
over in the piesence of the Judge and of the fvitness, and 
the Judge shall, if necessary, correct the same, and shall 
sign il. 


( ) /*v (Koif '>*) tal. ‘iU. 


(') Uaji iStbx A . Sultan Mahomed Khan (1008) :12 
Bom. jOO. 
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'•-I 0. Wtere the evidence is taken doivn in a language 
difierent from that in which it is given, 
Hnrn>reted?°““*™ and the witness does not understand the 
language in which it is taken down, the 
evidence as taken down in writing shall be inteipreted to him 
in the language in which it is given. 

— ' 7. Evidence taken do%vn under section 138 shall 
be in the form prescribed by rule 5 and 

^^Evidoncc under aeclion sigDCd aild, US 

occasion may require, interpreted and 
corrected as if it were evidence taken domi under that 
rule. 


8. Where the evidence is not taken down in wraing by 

the Judge, he shall be bound, as the exami- 
Mcmonmdiim nhen cvid- nation of csch witncss proceeds, to make 
ludge a memorandum of the substance of what 

each witness deposes and such memo- 
randum shall be written and signed by the Judge and shall 
form part of the record. 

9. Where English is not the language of the Couit, but 

all the parties to the suit who appear in 
tako'“i" Lognb? person, and the pleaders of such as appeal 

by pleaders, do not object to have such 
evidence as is given in English taken down in English, rho 
Judge may so take it down. 

10. The Court may, of its own motion or on the appli- 

cation of any party or his pleader, take 
Any particular mifstion down any particulai' question and answer, 

and aniwi-r jnay bt taktu - ^ .. •i,., 

down. or any objection to any question, it there 

appears to be any special reason for so doing. 

j,. 11. Where any question put to a witness is objected to 
by a party or his pleader, and the Cmut 
aiiSby ainrt allows the Same to be put, the Judge shall 
take down the question, the answer, the 
objection and the name of the person making it, together 
with the decision of the Court thereon. 
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12. The Court may record such remarks as it thinks 
material respecting the demeanour of any 
witness while under examination. 


BemarlcB ou demeanour 
of witnesses. 


O. 18, 
rr. 12-16. 


13. In cases in which an appeal is not allowed, it shall 
not be necessary to take doum the evidence 
of the witnesses in writing at length ; but 
the Judge, as the examination of each 
witness proceeds, shall make a memorandum of the substance 
of what he deposes, and such memorandum shall be written 
«Tid signed by the Judge and shall form part of the record. 


14. (1) WTiere the Judge is unable to make a memoran- 
dum as required by this Order, he shall 
judqrc nnabic to mak< causc tlic rcasoii of such inability to be 

BachiQemornndtimtn record iiii ,% '' 

reasons of hibinnbiiity. recorded, and sJiali cause the memoran- 
dum to be made in writing from his 
dictation in open Court. 


(2) Every momuranduni so made shall form part of the 
record. 


15. (1) 'Wheie a Judge is prevented by death, transfer 
or othej- cause from concluding the trial 
donee taken btiotL auotiier of a slut, lus succBssor may deal With any 
“ evidence or memc randum taken down or 

made under the foregoing rules as if such evidence or memo- 
randum had been taken down or made by him or under his 
direction under the said rules and may proceed with the suit 
from the stage at which his predecessor left it. 

(2) The provisions of sub-rule (1) shall, so far as they are 
applicable, be deemed to apply to evidence taken in a suit 
transferred under section 24. 


Power to cxamiiiL xMtiusb 
ImmcdiaUIy. 


16. (1) AVhere a witness is about to leave the juris- 
diction of tlie Court, or other sufficient 
cause is shown to the satisfaction of the 
Court why his evidence should be taken 
immediately, the Court may upon the application of any 
party or of the witness, at any time after the institution of the 
suit, take the evidence of such witness in manner hereinbefore 
provided. 
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O. 18, 
rr. 16-18. 


0 . 19 . 
rr. I, 2. 


(2) \^Tiere such evidence is not taken forthwith and in the 
presence of the parties, such notice as the Court thinks suffic ient, 
of the day fixed for the examination, shall be given to the 
parties, 

(3) The evidence so taken shall be read over to the 
witness, and, if he admits it to be correct, sliall be signed by 
him, and the Judge shall, if necessary, correct the same and 
shall sign it, and it may then be read at any hearing of the 
suit. 


17. The Court may at any stage of a suit recall any 
witness who has been examined and may 
(suTi]^ to the law of evidcnce for the 
time being in force) put such questions 
to him as the Court thinks &t. 


18. The Court may at any stage of a suit inspect any 
„ . property or thing concerning winch any 

Powerof Court to Inipcct. V — p o J 

question may arise. 


ORDEK XIX. 

Affidavits. 

1 . Any Court may at any time for sufficient reason order 

that any p articular fact or facts may be 
to?e'^ro‘“ab/nSui“‘ provej^ .affidavit, or that the affidavit 
of any witness may be read at the hearing, 
on such conditions as the Court thinks reasonable ; 

Provided that where it appears to the Court that either 
party bona fide desires the production of a witness for cross- 
examination, and that such witness can be produced, an order 
shall not be made authorizing the evidence of such witness 
to be given by affidavit. 

2. (1) Upon any application evidence may be given 

^ , ,, , by affidavit, but the Court may, at the 

.UK of iic;pomiitforcio-^- mslauce of Cither partv, order the attend- 

I \.iniiiiatioii. , ■ 1. , 1 1 J. 

ance for cross-examination of the deponent. 
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(2) Such attendance shall be in Court, unless the depon- 
ent is exempted from peisonal appearance in Court, or the 
Court otherwise directs 


O. 19, 
rr. 2, 3. 


,3 (1) Affidavits shall be ( onfined to such facts as the 

deponent is able of his own knowledge 
tothaUb^coEtin'li fo pit) VC, exc cpt On interlocutc )iy appli- 
cations, on uhth statements of his belief 
lay be admitted : pioi ided that the grounds thereof are 
lated. 

; (2) The costs of every affidavit which shall unnecessarily 
'forth matters of hearsay or argumentative matter, or copies 
‘ r extracts from document'^ shall (unless the Court other- 
i directs) be paid by the party fihng the same- 

ounds of btlltf, — The grounds of belief mot>tbe stated with suSicient paiticu- 
. \ enable the Coiiit to judge whethei it would bo safe to act on the deponent’s 


ORDER XX. 


Judgment and Decree. 


Court, after the case has been heard, shall pro- 
nounce judgment in open Court, either at 
pronoun- oucc OT ou some future day, of which due 
notice shall be given to the parties or their 
pleaders. 


0 . 20 , 

rr. I, 2. 


2. A Judge may pronounce a judg- 
ment written but not pronounced by his 
\ predecessor. 


decessor, — it does not matter that the judgment was 

t ideoesBor after he had taken leave oi left the judicial post 
heard the case (ti) 


i>^l 


word “ may leaves a Judge the oj)tion to pronounce 
vi^ view of the case, though it may bo diffeient from the 
ssor who heard the case (to) 


I 


WJ 259 
[&7) 34 Cal 
l\ Xatittnt 
\ a SAanLer 


V Oopaji (1905) 7 Bom L E 051 
(w) Za^nvM Prasad v iiow ^laAan (1010) 33 All, 
S36 


I 
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0 . 20 , 
rr. 3-6. 


y 

' 3 . The judgment shall be dated and signed b; the 

, ^ ..... Judge in open Court at the time .f pro • 

nounemg it and, wnen once sjgne(i 
not afterwards be altered or added to, save as pro\’ 
section 152 or on review. 

“Shall not afterwards be altered.” — Where a District Juti,..” 'li /'vorad 
a judgment in open Court, hut suspended the issue of the decree pending ri ■ p.-. !i:-jtiori 
by the plaintiff of a certificate of succession, it was held that it was not ci-cy i- '.f to th^ 
Judge to cancel the judgment and deliTcr another judgment inconfi- '. in i.'nh tl 
first (x). 

’ 4 . (1) Judgments of a Court of Small Cavsei-i uee i " ' 

Judgments oi Small Cause Contain morc than the pom .s loi* 

mination and the decision tb'.' ' o-rii. i ; 

^ * " 

■ (2) Judgments of other Courts shall contain p >’ ■■ ■' 

statement of the case,, the points ; d 
coirts®.”*'”*" mination, ^ the decisidh thereon J i y 

r'easons for 'feuch decision. •' 3 

Court invested with Small Cause Court powers..— A ' u' 
with Small Cause Court powers is governed by suh-r. (1) and not snl'-" ; ( 

5. In suits in which issues have been frar nr.!, 
shall state its finding o^’ dep.’Sr j 
reasons therefor, upon eayh. 
unless the finding upo,i/ a' '' 

of the issues is sufficient for the decision ox t r o su..' i, . „ j 

Object of Judgment. — ^Tho proper object of a jiid. mentis to ;■ 
most cogent reasons that suggest themselves the final ci'^.clt^it.' ■ 

has conscientiously arrived. That object is defeated by t! e j |.i ,i 

the fluctuations of his mind from day to day in reference io A) ' t.’ s 
and the arguments. It is a substantial objection to a judp^ut »' 
of the question as it was presented by the parties, c.y., wherm t hn ^ , , , , 

to he a forgery which both sides admit to bo genuine Izl . . 


6. (1) 


i 


Contents of decrci*. 


The decree shall agreg^wftl 
shall contain the iji 
names and descripirais r 
particulars of the claim, and shall .OTcif"!'! ni'.iv i. 
granted or other determination of the iStiit .i. ; i 

(x) Kishan Sunwar v. (rdiiffa Prasad (1900) 31 | (z) Sri 7i)>". , 

All. 15;l. 3I.,A;;|1. 1 I 

(y) Naraymi v. Shayu (1007) 31 horn. 314. ' f ' ' 

li 


i X 
■■ J 


(.11 
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(2) The decree shall also state the amount of costs in- 
curred in the suit, and by whom or out of what property and 
in what proportions such costs are to be paid. 


0 . 20 , 
rr. 6-11. 


(3) The Court may direct that the costs payable to one 
party by the other shall be set ofi against any sum which is 
admitted or found to be due from the former to the latter. 


7 . The decree shall bear date the day on which the 

Date oi decree judgment was pronounced, and, when the 

Judge has satisfied himself that the decree 
has been drawn up in accordance with the judgment, he shall 
sign the decree. 

8 . "Where a Judge has vacated office after pronomicing 

_ , , , judgment but without signing the decree, 

Procednre where Judge -.i i 

has vacated office beioio a clccrec drawn up in accordance with such 

dgnlng decree. . , ^ i ■ 

judgment may be signed by his successor 
or, if the Court has ceased to exist, by the Judge of any Court 
to which such Court was subordinate. 


9 . "Where the subjc< t-matter of the suit is immoveable 

property, the decree shall contain a dps- 
liiSoreabaVpcTy':"^ cripuion of such property sufficient to 
identify the same, and where such property 
can be identified by boundaries or by numbers in a record of 
settlement of survey, the decree shall specify such boundaries 
or numbers. 

10 . ‘Where the suit is for moveable property, and the 

d,ecree is for the delivery of such property, 
m^cabio preperty.™^ thc dcciee shall also state the amount of 
money to be paid as an alternative if 
delivery cannot be had. 

11. (1) "Where, and in so far as a decree is for the pay 

ment of money, the Court may, for any 
menny'inTSm'Jntb.* Sufficient icasc-u at the time of passing the 
decree, order that payment of the amount 
decreed shall be postponed or shall be made by instalments, 
with or without interest, notwithstanding anything contained 
in the contract under which the money is payable. 
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O. 20, (2) After the passing of any such decree the Court may, 

rr. II, 12. on the application of the judgment-debtor 

pa?la\nt by tastaffits'" aud with the cousent of the decree-holder, 
order that payment of the amount decreed 
shall be postponed or shall be made by instalments on such 
terms as to the payment of interest, the attachment of the 
property of the judgment-debtor, or the taking of security 
from him, or otherwise, as it thinks fit. 

“ In so far as the decree is for the payment of money.” — Tliismle applies 
to money decrees only and not to mortgage decrees (a). As to mortgage decrees, 
see 0. 34. 

12 . (1) Where a suit is for the recovery of possession 

Decree tor possession and of iuimoveable property and for rent or 

mesne prolita. mesue profits, the Court may pass a decree— 

(а) for the possession of the property ; 

(б) for the rent o^: mesne profits which have accrued 
on the property during a period prior to the insti- 
tution of the suit or directing an inquiry as to such 
rent or mesne profits ; 

(c) directing an inquiry as to rent or mesne profits from 
the institution of the suit imtil — 

(i) the delivery of possession to the decree-holder, 

(ii) the relinquishment of possession by tbe judg- 
ment-debtor with notice to the decree-hold ei 
through the Court, or 

(m) the expiration of three years from the date of 
the decree, 

whichever event first occurs. 

(2) "Where an inquiry is directed under clause (6) or clause 
(c) a final decree in respect of the rent or mesne profits shall be 
passed in accordance with the result of such inquiry. 

Decree for possession and mesn; profits. — ^Under the Code of 1882, the 
amount of mesne profits was to be determined in exeaUion proceedings. Under the 
piesent rule, the amount must be determined 6g the decree, and not in execution. 


(a) Shmiarapa v. Datiajm (1881) S Bom. S04. 
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In a suit for the recovery of possession of immoveable property, the plaintiff may O. 20tr.|2. 
claim mesne profits which have accrued due during a period prior to the iv/itifvlinn of the 
suit. He may also claim mesne profits which have accrued due subsequent to the insti- 
tution oj the suit. The decree to be passed in such a case will now be as follows ; — 

1. That the defendant do put the plaintiff in possession of the property specified 
in the schedule annexed to the decree. [To this extent the decree is final.] 

[That the defendant do pay to the plaintiff the sum of Re. with 

interest thereon at the rate of per cent, per annum to the date 

of realization on account of mesne profits which have accrued due' 

2 prior to the institution oJ the suit. [To this extent the decree is final.] 

Or (where accounts hiive to be taken of the mesne profits) 

Tliat an inquiry bo made as to the amount of mesne profits which have 
accrued due prior to the institution of the suit. [To this extent the decree is 
preliminary : ace s. 2, Expln.] 

3. That an inquiry bo madt as to the amount of mesne profits /rom the insti- 
tution of the suit until [the point of time specified in cl. (c) of the section] 

[To this extent the decieo is preliminary]. 

The inquiry referred to above will be held before an officer of the Court appointed 
m that behalf, who must report to the Court the result of the inquiry. After that is 
done, and the parties have been heard on the report, n final dcciee will be passed in 
respect of the mesne profits. 

Mesne Profits. — The expression “ mesne profits ” is defined in s. 2, d. (12), as 
meaning those profits which tlie person in tvrongful possession of property actually 
received or might with ordinary diligence have received therefrom, together with in- 
terest on such profits, but shall not include profits due to improvements made by the 
person in wrongful possession. 


The claim for mesne profits is virtually a claim for damages. Hence there is no 
rigid rule for doterminiug the amount of mesne profits, and the amount must be assessed 
in every case by a proper exercise of judicial discretion (i). “ Mesne profits are in the 

nature of d.iinapcs wliich the Court may mould according to the justice of thooBBe." 
Honco in c.iloulating mesne piofits, p.aymenis of revenue and cesses made by the defend- 
ant should bo deducted (c). But the costs of collecting the rents or profits should not 
be allowed to the defendant, unless he entered on the property in the exercise of a bonS 
fide claim of right (d). Where a defendant \\ ho bus been in wrongful possession abandons 
the land without giving notice to the plaintiff, he will be held liable for mesne profits (e). 


Where a person buys immoveable property from a defendant pending a suit against 
him for recovery of the property and for mesne profits, and a deoroo is eventually passed 
against the defendant, the plaintiff is entitled to recover the mesne profits not only 
from the defendant, but from tho purchaser pendente lite (/). 


Interest forming part of mesne piofits. — It will be seen from the definition 
of mesne profits, that mesne profits consist of tico items, namely, (1) profits of the pro- 
perty, and (2) interest on such profits. Hence if a decree awards mesne profits, but 


(t) Brish Ctttmder v. Stmshi (1900) 27 Cal. 951, 
27 I. A. 110. 

(e) Laikina v. Saroda (189«) 21 Cal. 142, 20 I. A. 
160. 

li) Dungar v. Ja< Bam (1002) 24 All. 378 


M Kishnanand v. Pratai Xarain (1884) 10 Cal. 
785, 11 1. A. 88. 

(/) Uidnapors Zemmdari Co., Ld. v. Ifarah 
Barain (1911) 39 Cal. 220. 
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O. 20, Bays nothing about interest, that is, interest on profits, it must he construed as including 
rr. 12, 13. not only the profits, hut the interest on such profits. It has been so held by their lord- 
ships of the Privy Council in Gribk Chxindtr v. Shoshi Shikharesvjar (y). 

“ Three years from the date of the decree,” — “ Decree ” means final decree. 
Thus if an appeal is preferred from a decree for mesne profits, and the decree is con- 
firmed in appeal, the period of three years is to be computed from the date of the ap- 
pellate decree (A). Similarly, if a decree for mesne profits is taken to tlic Privj'^ Council 
in appeal and is confirmed, the period of three years is to be counted from the date of 
the King’s order in Council (i). 


13. (1) AMiere a suit is for an account of any property 
and for its due administration under 
inadminiilralioii deCrCB of the C'oUlt, thc CoUlt shall, 

before passing the final decree, pass a 
preliminar}’’ decree ordering such accounts and inquiries to 
be taken and made, and giving such other directions as it 
thinks fit. 

(2) In the administration by the Court of thc property 
of any deceased person, if such propercy proves to he insufficient 
for the payment in full of his debts and liabilities, the same 
rules shall he observed as to the respective rights of secured 
and unsecured creditors and as to debts and liabilities 
proveable, and as to the valuation of annuities and future and 
contingent liabilities respectively, as may he in force for the 
time being within the local limits of the Court in which the 
administration-suit is pending Anth respect to the estates of 
persons adjudged or declared insolvent ; and all persons, who 
in any such case would he entitled to he paid out of such pro- 
perty, may come in under the preliminary decree, and make 
such claims against the same as they may respectively he 
entitled to by virtue of this Code. 

Administration-suit. — Where a person dies leaving a will, it is his executor 
that administers his estate, and where he dies intestate, it is his administrator that 
administers his estate. The administration of the estate of a deceased person consists, 
first, in paying his funeral expenses, next his debts, and then the legacies under his will 
(if any). The residue of his estate is then to be divided amongst the residuary legatees 
under his will (j), or among his heirs if he has loft no will. In an administration-suit, 
it is thc Court tliat takes upon itself to a large extent the functions of an executor or 
administrator, and administers the estate of the deceased. 

(O) (isnoi 27 Cal. O'.t, 0(17, 27 I. A. 110. I. A. 209. 

(A) KadAa Sath v. Chandi Chttnm (1003) 30 Csl. (j) Indian Succession Act, 1866, ss. 279-286, 
600. Probate and AdnUolstcatloa Act, 1881 ss. 

(t) Bhup Imtor v. Bijai (1901) 23 All. 162, 27 101-106. 
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The following persons may maintain an administration-suit : — O. 20 , 

(1) A creditor of the deceased, whose claim is not paid off hy the legal represen- 
tatives of the deeeased. But though a creditor may hiing un udministration-siiit, he 
must bring tlio suit on behalf of liimiclf and the other rreditors [k). 

(2) A legatee, whether specific or pecuniary, where the legacy is not paid to him by 
the legal representatives of the deceased. 

(3) Next-of kin of tlic dcce,iscd, for their share in tlie estate of the deceased. 

(4) An executor or admin islrator, when there are disputes amongst the legatees 
or next-of kin as to the amount of the property left by the deceased and the amount 
to which the legatees or next-of kin are entitled. 

Suit to recover assets improperly paid by the Administrator-Qeneral. 

— This section docs not apply to a suit brought by a creditor of tlic deceased against the 
Administrator-General (to whom lettcra of administration have been granted) and 
against other creditors of the deceased to i eeover assets alleged to have been improperly 
paid by the Administrator-General to <ueh creditors in priority to the plaintiff (Z). 

x-:'' 14. (1) "Wliere tlie Court decrees a claim to pre-emption 
Decree in i,r<-mi.tion ln I'espcct of a particular sale of property 
and tlie purcliase-money lias not been paid 
into Court, tlie decree shall — 

(a) specify a day on or before idiicli the purchase- 
money shall be so paid, and 

(b) direct than on payment into Court of such purchase- 

money, together mth the costs (if any) decreed 
against the plaintifi, on or before the day referred 
to in clause (a), the defendant shall deliver posses- 
sion of the property to the plaintiff, whose title 
thereto shall bo deemed to have accrued from the 
date of such payment, but that, if the purchase- 
money and the costs (if any) are not so paid, the 
suit shall be dismissed with costs. 

(2) Where the Court has adjudicated upon rival claims 
to pre-emption, the decree shall direct- 

fa) if and in so far as the claims decreed are equal in 
degree, that the claim of each pre-emptor complying 
with the provisions of sub-rule (1) shall take effect 
in respect of a proportionate share of the property 
includiag any proportionate share in respect of 
which the claim of any pre-emptor failing to comply 

(t) Worraker y, fryer (1873) 2 C. !D. 100. I (I) Navajee v. Adm.-Oat, of Madrae (lOlS) 88 

Slad 500. 
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with, the said provisions would, but for such default* 
have taken effect ; and, 

(6) if and in so far as the claims decreed are different 
in degree, that the claim of the inferior pre-emptoi 
shall not take effect unless and until the superior 
pre-emptor has failed to comply with the said 
provisions. 

Pre-empt'on. — The right of pre-emption can only be exercised in respect of 
immoveable property. A and B, both Maliomcdnns, are co-sharcra of a house. If B sells 
his share to X for Rs. 500, A is entitled to pre-empt B’s share on payment of Rs. 500, 
that is to say, A as co-sharer may require B to sell his share to him in preference to X. 
The same rule applies if A and B are owners of adjoining houses. If B refuses to sell 
his share to A, A may institute a suit for pio-emption against B and X. It has been 
held by the High Court of AUaliabad, that if the sale by U to JC has been completed 
before the date of the suit, B having no longer any interest in the property, ho is not 
a necessary party to the suit (m). If adoei-ec is passed for A, and it ho has not paid the 
amount of purchase-money into Court, the deciec should specify a day on or before 
which the purchase-money should be paid into Court. If the amount is paid within 
the time fixed by the Court, A will be entitled to enter into possession oi B'a share. But 
if ho fails to pay the amount witbin that time, he will lose the benefit of the decree (n). 
The Original Court has no power to extend the time for payment (o), but the Appel- 
late Court may extend the time for making the payment (p). 

15. Where a suit is for tlie dissolution of a partnei'sb'p, 

or the taking of partnership accounts, the 
Comt, beloie passirg a final decree, may 
pass a preliminary decree declaring the 
proportionate shares of the parties, fixing the day on which 
the partnership shall stand dissolved or be deemed to have 
been dissolved, and directing such accounts to he taken, and 
other acts to be done, as it thinks fit. 

Preliminary decree directing accounts to be taken. — The jii eliminary 
decree directing accounts to be taken should always contain a dcclatalion of the rights 
of the parties. After the accounts are taken, a final decree is passed directing that the 
partnership assets bo applied, first, in payment of the paitnorship debts, next, in pay- 
ment of the costs of the suit, and laslly, in payment to each partner of tlie amount found 
due to him on the 1 aking of the accounts. 

16. In a suit for an account of pecuniary transactions 

between a principal and an agent, and in 
befweTprincTFViaXS'. ^uy othcr suit uot hereinbefore provided 
for, where it is necessary, in order to 

(m) Ham Sarup v. Sital (1904) 20 All. 549. f (o) Surmjan v. Ram Bahai (IB13) 35 All. 562. 

(n) ifai SUhn v. Bhola Nath (1892) 14 AH. 529 ; (p) Panhadi v. Ram Dial (1880) 2 All. 744 ; ifodin 

Jaggar Nath v. Jokhu (1806) 18 All. 223. ' Singh v. Jaiari Singh (1891) 13 All. 370. 


O. 20, 
rf. 14-16. 
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ascertain the amount of money due to or from any party, that 
an account should be taken, the Couii shall, before passing 
its final decree, pass a preliminary decree directing such accounts 
to be taken as it thinks fit. 

17. The Court may, either by the decree directing an 
account to be taken or by any subsequent 
aclountB. order, give special directions with regard 

to the mode in which the account is to be 
taken or vouched and in particular may direct that in taking 
the account the books oi account, in which the accounts in 
question have been kept, shall be taken as pi ma fade evidence 
of the truth of the matters therein contained with liberty to the 
parties interested to take such objection thereto as they may 
be advised. 


1 8. Where the Court passes a decree 
Doaednuiitiorrartitiou for the partition of property or for the 

oJ proper!} or cioralcpos- , . p i 

eossKmoia^iiarciiurem. scpaiate posscssion ot a suare therein, 
then, — 

(1) if and in so far as the decree relates to an estate 
assessed to the payment of revenue to the Government, the 
decree shall declare the rights of the several parties interested 
in the prf’perty, but shall dii-ect such partition or separation 
to be made by the Collector, or any gazetted subordinate of 
the Collector deputed by him in this behalf, in accordance 
with such declaration and with the provisions of section 54. 

(2) if and in so fai' as such decree relates to any other 
immoveable property or to moveable property, the Court may, 
if the partition or separation cannot be conveniently made 
without further inquiry, pass a preliminary decree declaring 
the rights of the several parties interested in the property 
and giving such further directions as may be required. 

19. (1) Where the defendant has been allowed a set- 
off against the claim of the plaintiff, the 
»uow“a “■ decree shall state what amount is due to 

the plaintiff and what amount is due to 
the defendant, and shall be for the recovery of any sum which 
appears to be due to either party. 


O. 20, 
rr. 16-19. 
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O. 20. 
rr. 19. 20, 


0. 21, r. 1. 


(2) Any decree passed in a suit in whicli a set-off is claimed 
App.aifrom<iecnerc'iai- sliall be subjcct to tbe Same provisions 

tag to set-off. jjj regpgct of appeal to which it would have 

been subject if no set-off had been claimed. 

(3) The provisions of this rule shall apply whether the 
set-off is admissible under rule 6 of Order VIII or otherwise. 

20 . Certified copies of the judgment and decree shall 
certifled copies of judg- be fumished to the parties on application 
tartashed!’ to the Court, and at their expense. 


ORDER XXL 

Execution of Decrees and Orders. 

Payment under decree. 

Modes of paying money (I) money payable under a 

under decree. decree shall be paid as follows, namely : — 

(a) into the Court whose duty it is to execute the decree ; 
. or 

■> (6) out of Court to the decree-holder ; or 

(c) otherwise as the Court which made the decree 
directs. 

(2) Where any payment is made under clause (a) of 
sub-rule (1), notice of such payment shall be given to the 
decree-holder. 

Of execution of decrees in general. — ^The present order is the longest 
Order in the whole Schedule. It consists of 103 rules. It is proposed here to give a 
general idea of proeeedings in execution. The references to the rules given in the follow- 
ing notes are to the rules of the present Order. 

A obtains a decree against B for Ks, 3,000. Here A is the decree-holder, B is the 
judgment-debtor, and Bs. 5,000 is the judgment-debt, If B fails to satisfy the decree, 
A may apply for execution of the decree against B'b person, or against his property, or 
both (r. 30). But the Court may, in its discretion, refuse execution of the same time 
against the person and property of the judgment-debtor (r. 21). Execution against 
the person of the judgment-debtor consists in arresting him and detaining him in jail. 
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Execution against the property of a judgment-debtor consists inattaching and selling 0« 21i r. 1 
his property, and paying the decree-holder the amount of the judgment-debt out of 
the salc-procccds. 

Application for execution.- — All proceedings in execution ate to be commenced by 
an application for execution (r. 10). The application for execution must bo in writing 
[r. 11 (2)] and should contain the particulars set forth in rr. 1] (2) to 14. The only 
exception is where the decree is for the payment of money and the judgment-debtor 
is in the precincts of the Court when the decree is passed, in which case the Court may 
order immediate execution on the oral application of the decree-holder at the time of 
passing the doeroe [r. 11 (1)]. If the application complies with the requirements of 
rr. 11 (2) to 14. the Court will direct execution to issue (r. 24). If it does not, the Court 
may reject it, or may require it to be amended (r. 17). If the application is rejected, 
the decree-holder may present another application properly framed. 

Notice before ordering execution. — The hiw docs not require any notice to be issued 
to the party agahist whom cxoeutinn is applied for, except in the cases mentioned in 
r. 22 below. There is one care in which it is discrcliOJiary with the Court to issue a 
notice before making an order for execution, and that is where the decree is for 
moinij and execution is sought against the person of the judgment-debtor (r. 37). 

Execution against person of judgment-debtor, — A obtains a decree 
against B for Rs. 5,000 and costs. [This is a nioney-decrce.J B fails to pay the 
amount of tho judgment-debt. .1 npjilies for execution of the decree against B'a person 
[r. 11 (2), ol. (j)j. Tho docioc being a money-deorcc, the Court nuty, instead of 
issuing a warrant for B'a arrc.-'l, issue a notice calling upon liim to appear and show 
cause why he should not be coimniltcd to the chdl prison in cjcccution of the decree 
(r. 37). If I) ajrpcars and satislies tho Court that ho i.s unable to pay the amount of the 
decree from poverty or other suHioicnt cause and, if there are no circumstances which 
would disentitle I! to tho indulgence of tho Oourt,tlic Court may i,iako an order disallow- 
ing .'I’s application for B's arre.st and detention (r. 40 (I)]. Tf B docs not appear, the 
Court should i.ssue a warrant for his aire.st if the deerce-holdcr so requires (r. 37). If 
B ap]icars, but fails to .show cause to ihc Siitisfaetion of the Court, the Court should 
cause him to be arrested [r. 40 (."i)]. Where a warrant of ariest is issued, it should be 
executed by an oHicer of the Court a])pointed in that behalf (rr, 24-25). If, when the 
officer goes to e.xecute the warrant JJ pays the .amount of the jiulgmcnt-debt which must 
always be specified in tho warrant, the officer .should leccire the payment and the rvarrant 
should not then be executed (r. 3S). But if no ^Kiyment is made, B should be aiTCst- 
ed and brought before tlio Court “as soon us practicable” (s. 55), If a notice was issued 
prior to his arrest under r. 37, the Court should forthwith make an order committing 
him to tho civil prison [r. 40 (5)]. If no such notice was issued, it is open to B to show 
that he is unable to pay tho amount of the decree from poverty or any other 
sufficient cause [r. 40 (1)]. If tho Court is satisfied that B is unable to pay the 
amount of the doorao from poverty or any other sufficient cause, and if there are no 
other circumstances which would disentitle B to the indulgence of the Court, the 
Court will make an order diroothig B’a release [r. 40 (1)]. Olhorwiso the Court will 
make on order committing B to prison [r.'iO (B)]. The prison is to be a civil prison 
(s. 65), and the term of detention in the prison is not to exceed six months in any 
case (s. 58). Note that no woman can be arrested in execution of a money-deeru 
[s. 56]. 
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0. 21 1 Execution against property ol Judgment-debtor.— This subject may be 

rr. I, 2. considered under two heads, namely, (1) attachment, and (2) sale. We shall first state 
the rules relating to attachment, and then the rules governing sale, 

/. Attachmpit. — Attachable property belonging to a judgment-debtor may be 
divided into two classes, (1) moveable, and (2) immoveable. 

As to attachment of moveable properly. — See rr. 43 to 53. 

Attachment of immoveable property . — If the property be immoveable, the attachment 
is to be made by an order prohibiting the judgment-debtor from transferring or charging 
the property in any way, and prohibiting all other persons from taking any benefit from 
such transfer or charge. The order is to be proclaimed at some place on or adjacent 
to the property, and a copy of the order is to bo affixed on a conspicuous part of the pro- 
perty and then upon a eonspieuous part of the Court-house (r. 64). If during the pen- 
dency of the attachment the judgment-debtor satisfies the decice through the Court, 
the attaclimcnt will be deemed to be withdrawn (r, 5b). Otherwise the Court will order 
the property to he sold (r. fi4). 

II. Sale of attached property. — If the property attached be moreairle property 
which is subject to speedy and natural decay, the same may be sold ,rt once (v. 43). As 
regards other properly, w hether it be moveable or immoveable, the first step to be taken 
by the Court towards the sale thereof is to cause a proclamation of the intended sale 
to ho made, st.rting the time and place of sale, and specifying the property to be sold, 
the revenue (if any) assessed upon the property, the encumbrances (if any) to which it 
is liable, the amourrt for the recovery of which the sale is ordered, and such other 
particulars as the Court considers m.atcrial for a purchaser to know in order to judge of 
the nature and value of the property (r. 06). Eo sale should take place until after the 
expiration of at least thirty days in the case of immoveable property, and of at least 
fifteen days in the case of moveable property, oalcidatcd from the date on wliioli a 
copy of the proclamation has been affixed on the Court-house of the Judge ordeiinsr the 
sale, unless the judgment-debtor consents in writing to the sale being held at an 
earlier date (r. 68). After the pioperty is sold, the sale must be confirmed by the 
Court. A certificate of sale is then issued Vo the purchaser. The sale-proceeds of 
property sold in execution of a decree arc to he apjilied in the m.anner prcsciihed 
by 3. 73. 

Decree directing payment to decree-holder. — Payment into Conti is a valid 
compliance with a decree even though the decree dirrels payment to the decree- 
holder (g). 

2. (1) WTiere any money payable under a decree of 
any kind is paid out of Court or tbe decree 
drf^Hioider“‘ is otherwise adjusted in whole or in part 
to the satisfaction of the decree-holder, 
the decree-holder shall certify such payment or adjustment 
to the Court whose duty it is to execute the decree and the 
Court shall record the same accordingly. 

(2) The judgment-debtor also may inform the Court of 
such payment or adjustment, and apply to the Court to issue 


(q) Wana y. Naiu (1010) Sf' Bom. 35. 
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a notice to the decree-holder to show cause, on a day to be fixed 2lf r. 2, 
by the Court, why such payment or adjusLiuent should not be 
recorded as certified ; and if after service of such notice, the 
decree-holder fails to show cause why the payment or adjust- 
ment should not be recorded as certified, the Court shall record 
the same accordingly. 

(3) A payment or adjustment, which has not been certi- 
fied or recorded as aforesaid, shall not be recognised by any 
Court executing the decree. 

Scop: and application of the rule.— Thin ule ])jo\ ides that — 

(1) Mhcrc any money pajaijie under a decree of any Lind is paid out of Court, or 

(2) where a deerce is olhei w isc uiljualed in whole or in part to the satisfaction of 

the dcorce-holdor, 

the deeicc-holder s/w/f ceility such jairiiKiit or adjustment lo the Court whose duty 
it is to e.veoutc the decree, so that the same may be reoorded by that Court. 

If the di'croe-hoHer fails to inform the Court of the payment or adjustment, t( U 
open lo the judamont-debtor to protect himself from execution of the decree by applying 
to the Court within 90 days from the date of tho payment or adjustment (r) to issue 
a notice to tho docroe-holdor to sliovv cause why the payment or adjustment should not 
bo reoorded as certified. If tho payment or adjustment is not certified by either party, 
it shall not bo recognized by any Court executing the dooree. This may be explained 
by tho follow ing 

lUustratiou. 

A obtains a deeiee against B for Rs. 2,000. it is subsequently agreed between 
A and B that A should accept Rs. 1,000, in full satisfaction of the decree. B accordingly 
pays A Rs. 1,000 but neither the payiiic^il nor adjiisliiuiit is certified to the Court. A ap- 
plies for execution of tho full amount of tho decree iiolwilh standi np the adjustment. B 
objects to execution on the ground that the dcciee has been adjusted. The adjustment, 
not being ceitilicd, cannot he recognized by the Court caieeutiiHj the decree, and the Court 
must direct execution to issue. It w dl not avail B to contend that A had agreed to 
certify tho payment to the Court, hut laid fraudulently omitteil to do so (i). 

Sub>riile (3). — Sub-rule (3) provides that an uncertified payment or adjustment 
shall not be recognized by any Court executing the decree. The words “Court executing 
the decree” indicate tho extent to which an uncertified payment or adjustment should 
not be recognized by a Court. These words show that the prohibition to take cogniz- 
ance of an uncertified payment or adjustment is limited to tho Court which is called upon 
to execute the decree. It is in execution proceedings alone that an uncertified payment 
or adjustment cannot bo recogriizod by a Court. The rule docs not prohibit a Court 
from taking oognizaiioe of such payment or adjustment in proceedings other than 
execution proceedings. An uncertified payment or adjustment may therefore be 

(r) Limitation Act, 1908, Sch. I., nrt. 174. J. 637 ; Irimliuh T. Eari (1910) 34 Bom. 

(s) Genapathff v. Cketuja (1006) 20 Mod. 312; 575. 

Veerappa v. Ponnaj/ya (1907} 17 Mod. L. 
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0.21,r. 2. reco^zed by a Court trying a suit based upon suoh payment or adjustment (/). 
This gives rise to the following ipiestiona : — 

1. Whether, on the Court directing execution to issue in tho case put in the above 
illustration, R could maintain a suit against A for a declaration that tho decree has been 
adjusted, and for an injunction restraining A from executing the doeree ? 

2. Whether, if A causes the decree to bo executed notwithstanding the adjust- 
ment, and B's property’ is sold in execution. B could maintain a suit against A to set 
aside the sale, on the ground that tho decree having been adjusted, A ought not to have 
caused the same to bo executed ? 

3. Whether, if A causes the decree to be executed notwithstanding tho adjust- 
ment, B could maint.iin a suit against A to recover damages for broach of tho contract 
represented by the adjustment? In other words, whether, if B is compelled to pay 
in execution of tho decree the full amount of the decrce.namcly, Es. 2,000, ho is entitled 
to recover back that sum from A as damages for breacli of tho contract on A's part 
not to execute the decree ? 


Each of the suits leferred to above would involve recognition of an uncertified ad- 
justment, and B's success in each of them would depend inter alia upon tho recognition 
of such adjustment by tho Court hying the suit. Now, it has been made suflicicntly 
clear that the prohibition against tho recognition of an uncertified adjustment is con 
fined to Courts executing decrees, and does not extend to Courts trying suits. Hence 
a Court trying any of the avovo suits would not be piccluded from recognizing tlio ad- 
justment, though tho adjustment has not been certified. It is not, Iiowcver, to bo sup- 
posed that this ciroumatanoc by itself is snflicient to entitle R to a dcoico in all tho three 
suits, tor in tlie first two oases there is an initial difficulty in R’s w.ay. That diffioully 
is prosontod by tho pro\ isions of s. 47 by which it is enacted that all questions rolatins 
to tho "execution discharge or 3ati.«factioii ” of a decree should bo determined by tlio 
Court executing tho decree, and jio( by a separate suit. Noting these provisions, wo 
proceed to answer tho above questions in order. 


ils regards the first question, it is quite true that R’s suit being for an injunction 
restraining .1 from executing the decree, the Court trying tho suit would recognize the 
adjustment though it might not have been certified. But tho Court cannot try the suit 
at all, for such a suit is barred under s. 47, (he principal question in the suit being 
whether A should bo restrained from executing the decree. This being a question 
relating to “ oxcoution,” it cannot be tried in a separate suit (»). Hence tho answer to 
the first question is in the negative. 


The answer to the second question is also in the negative, and for tho same reasons. 
Tho suit being one to set aside the sale in execution, the principal question would bo 
whether the proceedings in execution should be set aside and this question is also one 
relating to “ execution within the moaning of s. 47, and the suit would therefore be 
barred under that section (u). It is therefore iminatcriil whether the purchaser at tho 
sale in execution is a stranger or the decree-holder himself. Tlicro are two eases both 
prior in date to the Allahabad decision cited above, in which the property was purchased 
by a stranger, and the suit was to set aside the sale on the ground that tho decree had 


Vi i'uamirao v. Kuihimlh (L80L) 15 Bom. 419; 
Kahan v. Kamta (L8D1) 13 All. 339; 
(Janasliam v. Kaihiram (1892) 19 Bom. 
589 ; Isimr Chandra v. Barit Chandra 
(1898) 25 Oal. 718. 


(u) Azizan v. Matuk Lai (1894) 21 Cal. 437 ; 

Bairagida v. ISapanna (1892) 13 Mad. 302 ; 
Deno BundJha v. Bari (1004) 31 Cal. 480. 

(v) Jaikaran v. Rajhanath (1808) 20 All. 2S4. 
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alieady been satisfied out of Court at tho time the sale was bold. In both these oases 0 . 

it was held that the person who bought the propertj' having purchased it bond fide at • 
an auction sale, the sale to him could not be set aside. But the question whether the 
suit was barred was not raised in cither of these casc.s. According to the Allahabad 
decision cited above, tho suit would bo barred under s. i7 {w). 

The third question stands upon a differont footing. The suit therein referred to is 
one for tho recovery of damages for breach of the contract represented by the adjust- 
ment. The contract rcijroscnted by tho adjustment was to accept Bs. 1,000 in full 
satisfaction of tho decree, and not to execute the decree for its full amount. If not- 
withstanding ilic payment to A of Its. 1,000 in pursuance of the adjustment, A causes 
tho decree to be executed, and S is compelled to pay tho amount of the decree (that 
is, Rs. 2,000) in execution, R may sue A to recover back that amount as damages for 
breach of the contract not to execute the decree. Such a suit is not barred under 
s. 47, for the piinoipal question in the suit is not one relating to execution, but to the 
contract, its breach, and tho amount of damages snffcied by B in consequence of the 
breach. The answer to tho tliiid quc.stion is therefore in the affirmative {x). Tho 
Court trying tho suit will take cognizance of the adjustment, and will direct A by its 
decree to repay Es. 2,000 as and by r\.iy of damages to B, though the adjustment has 
not been certified. 

Tho reader is now in a position to understand the following proposition which 
summarizes in one sentence all that has gone before : — 

An uncorlifiod payment or adjustment may bo recognized by a Court excej^ when 
executing the decree, and a suit based upon such payment or adjustment is maintainable 
unless it is barred by Che provisions of s. 47. 


Courts executing Decrees. 

3. \Vhere immoveable property forms one estate or 
tenure situate n-ichin the local limits of the 
tuarouc bm-duhom”'’" jui'isdiction of two or more Courts, any one 
(U such CWrts may attach and sell, the 
e ntire estate or tenure. 


4 4. Where a decree has been passed in a suit of which 
the value as set forth in the plaint did not 
exceed two thousand rupees and which, 
as regards its .subject-matter, is not except- 
ed by the law for the time being in force from the cognizance 
of either a Presidency or a Provincial Court of Small Causes, 
’and the Court vchich passed it wishes it to be executed in Cal- 
cutta, Madras, Bombay or Rangoon, .such Court may send 


(tp) Yella/pa v. Ramchandra (1807) 21 Bom. 403 ; 
Mathura Mohun v. Akhoy Kumar (1888) 
15 Cal. 657. 

(») Earmant v. Sublabhat (18D0) 23 Boju. 304 ; 
Periatambi v. Vdlaya (1898) 21 Had. 409 ; 


KrishnoBami v. Ranga (1807) 20 Hed* 
369; Poromanand v. K^poo (1884) 10 
Cal. S54 ; Qendo v. Nihal Kunwar (1008) SO 
All. 404. 
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to the Court of Small Causes in Calcutta, Madras, Bombay or 
Eangoon, as the case may be, the copies and certificates 
mentioned in rule 6 ; and such Court of Small Causes shaU 
thereupon execute the decree as if it had been passed by itself. 


5. AVhere the Court to which a decree is to be sent for 
„ . , , execution is situate within the same 

co£ tansir. (Jig^pict as the Court which passed such 

decree, such Court shall send the same directly to the formei- 
Court. But, where the Court to which the decree is to be 
sent for execution is situate in a different district, the Court 
which passed it shall send it to the District Court of the 
district in which the decree is to be executed. 


Procpdnrc win re Court 
dp^lro*; that own difnc 
ehall be executed by another 
Court. 


• 6. The Court sending a decree for 

execution shall send — 


(а) a copy of the decree ; 

(б) a certificate setting forth that satisfaction of the 

decree has not been obtained by execution within 
the jurisdiction of the Court by which it was passed, 
or, where the decree has been executed in part, the 
extent to which satisfaction has been obtained and 
what part of the decree remains unsatisfied ; and 

(c) a copy of any order for the execution of the decree, 
or, if no such order has been made, a certificate to 
that cfle.t. 


7. The Court to which a decree is so sent shall cause 
such copies and certificates to be filed. 
Court roocMug copies of without any further proof of the decree or 

dpcrcc, etc., to file fcatte ij* -.i e 

without proof. order for execution, or oi the copies thereoij 

unless the Court, for any special reasons 
to be recorded under the hand of the Judge, requires such 
proof. 


Pf oof of lurisdiction. — A decree is sent for execution by Court Z to Court 
¥. The judgment-debtor raises an objection in Court 7 that Court Z had no juiisdio- 
tion to pass the decree. T has no power to enquire whether Z lutd or had not juris- 
diction to pass the doeroe (y). 


(p) Eari v. Sarsii\grm (1913) 33 Bom. 194. 
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8. Where such copies are so filed, the decree or order 
may, if the Court to which it is sent is 

Lxrcution of (U'cicc i i -i 

order by Court to which it tlie UlStllCt COUTt, 06 exeCUtcd by SUCh 

Court or be transferred for execution to 
any subordinate Court of competent jurisdiction. 


c. 21, 

rr. 8-11. 


9. A^^lere the Court to whicli the decree is sent for 
execution is a High Court, the decree shall 

jsxf'cutioii l>^ Iliah Couifc T , 1 1 1 ri • • •! 

of iii'tiu' luiHiind by 06 executeci by siicJi toiirt m tn6 same 

othi r Court. ii i 

manner as it it had been passed by such 
Court in the exercise of its ordinary original civil jurisdiction. 


ApjMcation for Execution. 

10. When the holdei- of a decree desires to execute it, 
he shall apply to the Court which passed 

\»pli(.Uionioi i \('<utioii. 1 , ,1 no r>p \ i t 

the decree or to the omcer (if any) appointed 
in this behalf, or if the decree has been sent under the provisions 
hereinbefore contained to another Court then to such Court 
or to the proper officer thereof. 


11. (1) Where a decree is for the payment of money 
, , , the Court may, on the oral application 

ow .i|ipi..Moii. decree-holder at the time of the 

passing of the decree, order immediate execution thereof by 
the arrest of the judgment-debtor, prior to the preparation 
of a warrant if he is within the precincts of the Court. 


(2) Save as otherwise provided by sub-rule (1), ^yeiy 
application for the execution of a decree 

WriUdjaprlicalioii. r' n" 1 • ••• ' i i •/:* i i 

shall be in writing, signed and verified by 
the a pplicant or by some other person proved to the satisfaction 
of the Court to be acquainted with the facts of the case, and 
shall contain in a tabular form the following particulars, 
namely 

(o) the number of the suit ; 

\b) the names of the parties ; 

(c) the dat^ of the decree ; 

(d) whether anv appeal has been preferred from the 
decree ; 


17 
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(e) whether any, and {if any) what, payment or other 
adjustme nt of the matter in controversy has been 
made between the parties subsequently to the 
decree ; 

(/) whether any, and (if any) what, previous appli- 
c ation a have been made for the execution of the 
decree, the <^tes of such applications and theii 
results ; 

Iq) the amount with interest (if any) due upon the 
decree, or other relief granted thereby, togethei 
with particulars of any cross-decree, whether passed 
before or after the date of the decree sought to 
be executed ; 

(/i) the amount of the costs (if any) awarded , 

(i) the name of the person against whom execution 

of the decree is sought ; and 

(j) the mode in which the assistance of the (lourt is 

required, whether— 

(i) by the delivery of any property specifically de- 
creed ; '' 

{ii) by the attachment and sale, or by the sale without 
attachment, of any property ; 


{Hi) by the ajiest and detention in prison of any 
person ; 

[iv) by the appointment of a receiver ; 

(^;) otherwise, as the nature of the relief granted may 
require. 

(3) The Court to which an application is made under 
sub-rule (2) may require the applicant to produce a certified 
copy of the decree. 


12 . Where an application is made for the attachment 
application for attach, of any moveablc property belonging to a 
“SasSi^St-dcwor' judgment-debtor but not in his possession, 
possession. decrce-holder shall amrex to the 
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application an inventory of tlie property to be attached, 
containing a reasonably accurate description of the same. 

13. Where an application is made for the attachment 
Application for aitatii- of any immovcable property belonging to 

“rty “to ‘“"ntaiifccrK & judgment-debtoT, it shall contain at the 

particulars. foot 

(o) a (Ascription of such property sufficient to identify 
the same and in ease such property can be identified 
by boundaries or numbers in a record of settle- 
ment or survey, a specification of such boundaries 
or numbers ; and 

(b) a specification of the judgment-debtor’s share or 
interest in such jiroperty to the best of the belief 
of the applicant, and so far as he has been able to 
ascertain the same. 

14. Where an application is made for the attachment 

of any land which is registered in the office 
Power to roqpire ccitiiicd of the Collcctoi', thc Ccuit may require the 

extmet from Colic cloPf. re. ^ 

giBtcr in certain caicb. applicant to producc a Certified extract 

from thc register of such office, specifying 
the persons registered as proprietors of, or as possessing any 
transferable interest in, the land, or its revenue, or as liable, 
to pay revenue for the land, and the shares of the registered 
proprietors. 

. 15. (1) Where a decree has been passed jointly in 

favour of more persons than one, any one 

Application for cxauiion ‘-r moie of such pcrsons may, unless the 
by Joint decree holder. deciee iff.poses any condition to the con- 

trary, apply for the execution of the whole 
decree for the benefit of them all, or, where any of them has 
died, for the benefit of the survivors and the legal representa- 
tives of the deceased. 

(2) Where the Court sees sufficient cause for allowing 
the deciee to be executed on an application made under this 
rule it shall make such order as it deems necessary for protecting 
the interests of the persons who have not joined in the appli- 
cation. 


O. 21. 
rr. 12-15. 
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0. 21, What is a joint decree. — decree jointly passed in favour of more persons 

rr. 15. 16. than nnn is n joint deerro. A and JS obtain a decree against C for Rs, 5,000 : this is a 
joint decree. It is not the less a joint decree, because the shares of A and R in the 
decretal amount have been determined by the decree. Thus, if it is dclcrtniiiid by 
the decree that the share of A is Rs. 2,000, and the share of B is Rs. 3.000, the decree 
is still a joint decree. Rut though the decree in such a case is a joint decree, the 
interest of A and Ji being determined by the decree, either of them may apply for 
execution to the extent of bis interest (c). See para. 3 of the notes. 

Application by one of several decree=lioIders for execution of the whole 
decree.— Oixlinarily all the decree-holders in a joint decree must join in an apjjlicalion 
f()r execution of the decree. The pre.scnt rale jiroviclcs for the case in wliieli all deen .'- 
liiJdcrs arc unable or are unwilling to join in (he application, and in such case enaUes 
one or more of such decree-holders to apply for execution of the vliulc decree "for the 
licnefit of them all.” Where an application is made under tjiis rule )jy nomi only of 
several joint deorec-holdcr.s, the Court may, in its discretien, grani or refuse lUc ii])iili- 
cation (a). Similarly, it is in the discretion of the Court whether or not to give noiico 
to the other dccrcc-hol(ler.5 or to the judgment-debtor befoi'e inahing an oidfr for 
execution under this rule : it is not obligatory upon the Court io do so (1/). If the 
applioalion is allowed, the Court will under sub-r. (2) maho sueb order’ as it (!• ems 
noce-ssary for protecting the inlere.st.s of the other dccrec-bolders ami of the jridviiu at- 
debtor (c). 

Application by one of several decree-holders for execution in respect of his 
share of the decree. — The application under tlris rule hy ore of several IioliK-rs of n 
joint decree must be for the execution of the whole decree rrnd, further, it must be for the 
benefit of hintsolf and the other decrce-holdcni. A joint decree cannot Im r'xecutnl by 
one of several joint holders in respect of what tho applicant considers his .r/.io-r in (lie 
decree (d). Thus, if a decree is passed for .1 and B for Ils. .5,00(1, the dn ree is joint, 
and neither A nor B can apply for execution of his proportionate share of the deciei’. 
But one of several holders of a joint decree may apply for execution of the decree to the 
extent of hie iniereol therein, i/ llic cxfenf o/ si«’/i iiih rat in itrUrmtenl by the <krrt< . 'I'lius, 
if in a suit for possession of land by A and B against G, the Court has dcclnrii! eaeli ot 
tho plaintiffs to bo entitled to a moiety of the land, tlio Court may allow cither iilaintiti 
to cxccatc the decree to the extent of his one half .'luire, though the decree is a joint 
decree (e). See para. 1 of the notes. 


16 . AYhere a decree or, if a decree has been passed 
jointly in favour of two or more persons, 
i)/transsm”o?to’n’cl'‘‘‘‘" the interest of any decree-holder in the 
decree is transferred by assignment in 
writing or by operation of law, the transferee may apply for 
execution of the decree to the Court which passed it ; and the 
decree may be executed in the same manner and subject to 


( 2 ) Htirrish Chvnder v. Kali Sitnderi (1889) 9 Cal, 
482, 10 I. A. 4. 

(a) Sheik Aimed v. Shakzada (1880) 7 C. L. !R. 637. 
(It) Dnrga Dae v. Jleitraj (1006) 39 Cal. 306. 

(r) Taraeundari y .Jieli<irilal{lSQB) 1 11. L, K. A. C. 
28 


(li) Collector of Shahjahanpur v. 4 

All. 72 ; Laliehand v. liai Shivkor (189p 15 
Bom. 242; iliUhusami v. AVifi?«(e(1803) 18 
Mud. 464. 

(e) Jliirribk ChumUr v. JxGlifiitfkri 0 Oal. 

482, 11) 1. 4. 
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the same conditions as if the application were made by such o. 21, r. 16. 
decree-holder ; 

Provided that, where the decree, or such interest as afore- 
said, has been transferred by assignment, notice of such appli- 
cation shall be given to the transferor and the judgment- 
debtor, and the decree shall not be executed until the Court 
has heard their objections (if any) to its execution ; 


Provided also that, where a decree for the payment of 
money against two or more persons has been tranrferred to 
one of them, it shall not be executed against the others. 

Application for execution by transferee of decree.— Xo order should bo 
made imdor this rule for the cxecutimi of a drcroc on the application of a transferee 
of the decree unless — 

(a) till' (leci'co lias been ti.uii-teiied by assignment in uiitingor by operation of 
hill' ; 

(1)) the application for execution is made to the Court which passed the decree ; 
and 

(c) wlu'ie the dooroe has been transferred by assignment, notice of the applica- 
tion has been given to the transferor and the judgment-debtor. 

Who may apply for execution under this rule,— Tlie following persons, and 
no others, may apply for execution under this rule — 

(a) The ti'ansfcrcc of a decree under an assignment in writing. [A transferee 
undvr an oral assignment has no locus standi to a^iply for execution under 
this rule (/)j. 

(li) 'fhe trunsfeice of a decree by ojKration of law. e.g,. tlie legal representative 
of a deceased dccrcc-holder, or the Official Assignee in the case of an 
insolvent dccroe-holder, or the piuehaser of a duerce at a Court-sale in 
e vecution of a decree against the decree-holder (r. 53) (g). 

(c) A transferee under an assignment in writing or bj' operation of law from 
the transferee mentioned in els. (a) and (b), whether by immediate or 
im-sne assignment (7i)- 


Explaiialioii . — The expression “transferee” in els. (a), (b) and (o), is not confined to 
a transferee of the whole decree but includes a transferee of a portion of tho decree ({) 
or, where the decree is a joint one, the transferee of the interest of any decree-holder 
in the decree (j). 


llliisiralions of the Explanation. 


1 . .-i . \i ho holds a tieoreo against Ji lor Rb. 5.000, transfers his interest in the decree 
to tho extent of Rs. 2,000 to X. The application tor execution may be made by X an 


(n Parvala v. DigandKT (1801) 15 Bom. 307. 

(f) Sec Gmr Sunder v. Bern Ctmnder (1889) 16 
Cal. 355. 

tti) See Amor Chimdra v. Guru Prosunno (1000) 27 
Cal. 488 ; Gaiiga v. Takiib (1900) 27 Cal. 
670. 


(i) Kisbors v. Gisborne and Co. (1801) 17 Ca 1 43 ^ 

Endoori v. TenlaiaeUamUu (1909) 33 Hod- 
80. 

(j) Mvthmarayana v. Balabrishna (1896) 10 Mad. 

306. 
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O. 2I,r.I6. 'uaignee of a portion of the decree, or it may be made by A , the decree-holder, er by A and 
X both together. In any case the application must be for execution of the whok 
decree : Kiehare v. Gisborne * Coy. (1890) 17 Cal. 341 ; Gyamonee v. Radha (1880) 
.'5 Cal. 592, and not morcly for the portion tranafericd : Samchandra v. ALditl (1913) 
;)o All. 204. 

2. A and B obtain a decree against G for ils. 5,000. A assigns his interest in the 
deereo to X. Here X occupies the double character of a transferee within the meaning 
of this rule and of a transferee of an intetest in a joint decree within the meaning of 
r. 15. Honco any aiiplication that X may make for execution will bo governed by the 
provisions both of this and the preceding lule ; Bnar hiilsli v. Fatil: (1899) 20 Cal. 250. 

Transfer of decree for payment o .money against two or more pjrsons 
to one of tlitin. — This sul ject may be considered under Die following two heads 

1. Where the whole dccicchas bec-n tiansfcrred. 

2. Where the dcorco is a joint one, and an inte rest only in such decree has be™ 
transferred. 

First as rtgaids Irum-ftr oj the nJ, ole deem. — Mhtiea decree for the payment of 
money has been transferred by assignment or by opciation of law to one of several judg- 
mont-debiors, the dcciio is wl cJiy txtirguisl.ed. Hcr.ee the tiansfereo cannot execute 
the decree against the other judf ircnt-dcllcrs, tut his uiredj against them is by a re- 
gular suit forcentributien, as if the decree had Letn fatiftied 1 y liim. 3 he oLjccl of tin 
second proviso to the rule is not to deprive the tiansicitc of a dccicc,\\bo might happer 
to be one of the- itdjn cnt-t’cllcis, ef allielitf, Lut to in jete tjtn him tl.o dutyo! 
prooceding by what was eonsideicd a moie appropiialc pioccduic, Hint is, n suit 
for contribution [k). 


JUustrations. 

(a) A obtains a dcoivc against B and Cfor Es. 6,090. B satisfies the decree hi 
payins Bs. 5,000 to A. In such a case C is bound to pay to B liis (C’s) slinrc of tin- 
judament-debt. If C fails to coi_lributc his .shore, B's i emedy is 1 y w ay of suit against 
C to recover the amount. [This illusliaticn is irercly introductory.] 

(b) A obtains a decree against B and C for B.-i. 6,CtO. B purchases tlio deerct 
from A, Here B’s prsilicn is exactly tl.e errr e as in ill. (a) ; that is to say, the docrci 
must be taken as having heerr eatisfied ly B. B cannot theiofcrc c.xccute Iho decree 
against C, and his cniy remedy is to bring a snif against f? for ccntrrbutrcn : Sreenath 
Doss V. Juggadanmd (1800) 9 W. R. 230. 

(c) A obtains a decree against Beind Cfor Ba. 5,CC0. A dies, and on his death 
the decree passes (o B as his heir. The position is the same as in ill. (b) : Banarsi v. 
Maharani (18S3) 5 All. 27. 

Next, as regards Iravsfcr of an inlinsl in a Joint decree. — Where a decree has boon 
passed jointly in favour of two or rtrorc icisotis, and tire interest of any decree-holdoi 
in such decree has been transferred by assignment or by operation of law to one of 
'cveral judgment-debtors, the dcciee is extii guished to the extent of the interest so 
transferred, and execution can only issue for the rest of tho decree. 


U) Jlnant v. Sacappa (1908) 32 Bom. 193, 107. 
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A and B obtain a decree agambt G and D for Es. 5,000. A’s share of the decree is ^ 

Us. 2,000. A dies and on In's death his interest in thedecicc passes to C as his heir. 

The decree is extinguished to the extent of Es. 2,000, and neither B (as decree-holder) 
nor C (as iiansferee of A'a interest t?i the decree) can execute the decree against D for 
more than Es. 3,000 ; Poejose Fukiirooddcen (1870) 23 W. E. 343 ; Banarsi v. Maha- 
ranee (1SS3)5AII. 27. The same pi inciple has been held to apply to mortgage-deoree 
Kuiltai V. iS/ieo Daijal (1888) 10 All. .">70 

17. (1) On recoiAnng tin application for the execution 

of a decree as provided by rule 11, sub-rule 
ftocciiuii on Ti’criMii!! ( 0 ) ihe Couit shaH ascertain whether such 

apl’lication lor ( \« cution (f ' i. i • 1*1 

•leone. of (he requirements of rules 11 to 14 as 

may be applicable to the case have been 
’ complied with ; and, if the)’ have not been complied with the 
Court may reject the application, or may allow the defect 
to be remedied then and there or within a time to be fixed by 
it. 

(2) Where an application is amended under the pro- 
visions of sub-rule (1), it shall be deemed to have been an 
application in accorclaiice with law and presented on the date 
when it was first presented. 

(3) Every amendment made under this rule shall be 
signed or initialled b}' the Judge. 

(4) “Wlieu the application is admitted, the Court shall 
enter in the proper regicter a note of the application and the 
date on which it was made, and shall, bubjecc to the^provisions 
hereinafter contained, order execution of the decree according 
to the nature of the application : 

Provided that in the case of a decree for the payment of 
money, the value of the property attached shall, as nearly as 
may be, correspond with che amount due luider the decree. 

18. (1) Where applications are made to a Court for 

the execution of cross-decrees in separate 
suits foT the payment of two sums of money 
passed between the same parties and capable 
of execution at the same time by such Court, then — 

(a) L£ the two sums are equal, satisfaction shall be 
entered upon both decree.s ; and 
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O. 21,r.l8. (&) if the two sums are unequal, execution may be taken 

out only by the holdei of the decree for the large]- 
sum and for so much only as remains after deducting 
the smaller sum. and satisfaction for the smaller 
sum shall be entered on the decree for the larger 
sum as well as satisfaction on the decree foi- the 
smaller sum. 

(2) This rule shall be deemed to apply where either party 
is an assignee of one of the decrees and as well in respect of 
judgment-debts due by the original assignor as in respect of 
judgment debts due by the assignee himself. 

(3) This rule shall not be deemed to apply unless- 

(а) the decree-holder in one of the suits in which the 

decrees have been made is the judgment-debtor 
in the other and each party fills the same cliaiacter 
in both suits ; and 

(б) the sums due under the decrees are definite. 

(4) The holder of a decree passed against several persons 
jointly and severally may treat it as a cross-decree in relation 
to a decree passed against him singly in favour of one or more 
of such persons. 

• JlletltutiojiK. 

(a) n holds a decree against B for Es. 1,000. B lioldb a decree againsl /J ioi the 
payment of Es. 1,000 in case A fails to deliver certain goods at a futuic da>. ii c.u'not 
treat his deerce as a cross-decree under this Tide. 

(h) .1 .snd B, co-plaintiffs, obtain a diiice for Rs. 1.000 against C, and 6' obtains 
a decree for Rs. 1,000 against R,C cannot tie, it hi" deciee as a cioss-dccvec iiiidei 
this rule. 

(o) A obtains a deerce against B for Rs. 1 .liOO. C, ^^llo is a trustee for B, obiains 
a decree on behalf of B against for Rs. 1,( (0. B cannot treat C's decree as a cioss- 
deeree under this rule. 

(d) A, B, C. I), and E are jointly and seicially liable for Rs. 1,000 under a decree 
obtained by F. .1 obtains a decree for Rs. 100 against F singly and applies for execu- 
tion to the Court in which the joint-dcci’ce i.-* being executed. F may treat bis joint- 
1 decree as a cross-deoiee under this rule. 

Application of the rule. — The meaning of sub-rule ( 1) may be explained by 
the following illustration ; A holds a decree against B for Rs. b,000. B holds a decree 
against A for R.s. 3,000. A and B each appUes for c.xcoiition of his decree to Court JC 
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which luii 1111 it-Jiclion to oxornto lioth decrees. The de ert cb hcin<! cross-decrees they O. 2I« 
will he '■et off .sgninst, encli other. Henee R, who is the holder ot the dccioe for the Tf. I8"22i 
smaller amount, will not he allow ed to take out execution of his decree. Execution 
will only hoallowcdof .-radecn'elothecxlcnlofRs.2.000.beinsthedifferencc between 
the amount of his and Jl\ decree. If in the ease put above, the decree held by S tvas 
also for Es. 5,000, lu'illior party should be allowed to take out execution, and satisfac- 
tion should he enteied upon liotli decrees. 


19. 


Execution in caso of cro' 
claims under ‘>anie drer/c. 


Where apiilicfition is made to a Court for the exe- 
cution of a decree under which two parties 
are entitled to recover sums of money 
from each other then.' — 


(n) if tlie two sums are equal, satisfaction for both shall 
he entered upon the decree ; and. 

(6) if the two sums are unequal, execution may be taken 
out only by the party entitled to the larger sum 
and for so much only as remains after deducting 
the smaller sum, and satisfaction for the smaller 
sum shall lie entered upon the decree. 

Object of the rule. — Thu nbjoci of thib rule ib to prc\ cut each bide executing a 
dccicc iu respect of sums duo, w liothci' for cobla or olhci'Wi.sc. under the etime decree (Z). 
.a beo3 i? for partition. Adcoi'eoih jMsscd in the suit ns a robiilt of which A becomes 
entitled to recover from II, Ks. 44.j for raesj e piotils. and B becomes entitled to 
recover from A Rs. S.55 for costs. Hero B alone is entitled to take out execution, and 
that too toi' Rs. S.5.5 ■ — Rs. 44.5 = Rs. 410. U is not entitled to take out execution 
aeniiibl Jl. (well ii B'n I'iglit to apjply tor execution is haired by limitation (»i). 

20. The provisions contained in lules 18 and 19 shall 

Cross-decrees and cross- supply to deci’ees for Sale in enforcement 
cbhns in mort,M?c snits. n,yj.tgage or charge. 

Object of the rule. — This mle is non. It is insei ted in order to make it clear 
that the provisiiiiis ns to crosb-deeree.s and crosb-cUiins apply to the case of mortgago- 
decrces. The rule also makes it clear that the exprcbsion “ decree for the payment of 
money ” and other similar exi)i'es6ion.s in the Code do not include a decree for sale in 
enforcement of a mortgage op charge. See in particular s. .34, a. 73, and 0. 21. r. 53. 


21. The Court may, in its discretion, refuse execution 
at the same time against the person and 

Oil's «x(nilinii. , i* . n i j 

property of the judgment-debtor. 

^ctlcc lo sjlow eauM‘ 22. (1) Where an application for 

Against exucutiou in coitain . . ' ' - 

eases. execution is made — 


(J) Bbaqinir Jialan (1894) 19 All. 305. at 307. 


(m) Hladappa Jali (1010) 40 l>oni. 60. 
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0, 2l,r.ZZ. (o) mote than onfi-ysar after th.e date of the decree, or 

(6) against the legal representative of a party to the 
decree, 

the Court executing the decree shall issue a notice to the person 
against whom execution is applied for requiring him to show 
cause, on a date to be fixed, why the decree should not be 
executed against him : 

Provided that no such notice shall be necessary in eojise- 
quence of more than one year having elapsed between the date 
of the decree and the application tor execution if the appli- 
cation is made within one year from tlie date of iho last order 
against the party against whom execution is applied for, made 
on any previous application for execution, or m consequence 
of the application being made against the legal representative 
of the judgment-delrtor, if upon a previous application for 
execution against the same person the Ccmit has ordered 
execution to issue against him. 

(2) Xothing in the foreg ueg siilj-mle shall be doc’.ned 
to preclude the Court from issuing any process in execution 
of a decree with ut issuing the nocice thereby prescribed, if. 
for reasons to be recorded, it considers that the issue of such 
notice would cause unreasonable delay or would defeat the 
ends of jusiice. 

Cois'queiice of om’ss'on to give not'ce. — This rule pi'o\i(Ies that, e\ccpt 
\/Iiero notice dispensed with under sub-r. (2), the Court, exceuting tiic decree shaU 
is'buo a. uolioe to llio pci son against tthom execution is applied for, t\hcro the applica- 
tion for execution is made moie than one joar aftci the date of the deci'cc, or it i.s made 
against the legal rcpicscnt.iti>c of the judgmi iit-<lebtor. This gi\e.s rise to the 'pics- 
tion whether the orai'-sion to give notice as required by this rule iwndcrs a sale abso- 
lutely void for wont of jnrisdieliov, or whether llio omission is a mere irregulurily, in 
wliicli case the sale is not void, but voidable, that is, valid until it is set aside. In Qopal 
CImnder v. Gunrimoni Daei (n), the High Court of Calcutta held that a notice undoi 
this rule is necessary in order that the Court should oLtniii jwiidiclion to soli the pro 
perty by way of oxcoution, and that the omission to give the notice is by itself sufficient 
to render the sale void. This decision lias since been approved by the Privy Council 
in Ragliuiuitli Dm, v. Suudar Das (o). Since the notice under this rule affords the 
very foundation of the jurisdiolion, it follows that, where execution is issued without 
previously issuing a notice in a caso where notice is required to be given under sub-r. (1) 
r' iid property belonging to the judgment-debtor is sold in execution, the sale is a 
nullity, not only where the property is purchased by the decree-holder [0. 21, 

(lO (isa.1) £!) C.il. liTO. I Satinain <191t) il Cal. Ki. 

(o) (I'.iU) 41 1 A. "',1, 42 Cal. 72; Shmm v. I 
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r. 72] (p), but also where it is purchased by a third party (q). It does not make any i O. 21, 

difiercnco whether the property sold ii moveoble or immoveable (r). 1 ff. 22 - 24 . 

I 

Notice to wron? person. — The principle laid do^^ n above applies to oases where 
no notice as required by this imlc is given at all. We now turn to oases where a notice 
is sorved, but, as it turns out siib'-cqucnlly, upon a icroiiff person. The leading case 
on the subject is ilalknrjvii v. Knriiari (s). In that case a decree had been passed against 
a debtor, who aftonvards died, and in eveeutiiig the decree against his estate, a person 
was sorved as his legal representative with notice as required by this rule. The person 
served objected that be was not the leg.il lepiesentative of the deceased. Tho^,veouting 
Court decided, and as it turned out bub-,cquenlly, decided erroneously, that he was 
the legal repre.scnlative [Sec s. 47]. After that tlie ericcution proceedings went on with 
tho result tiiat certain property Iielonging to thedece.abed judgment-debtor was sold 
.ind purclinsed by a tliird pertj-. Tire question aroso w hether tire sale was void as made 
without jurisdiction, or wlicthcr it was merely voidable. Tlieir i.ordsbips of tho Privy 
Council held that a notice hnvimj t.r» ..rrued in fad. thoimh upon a wrong por.'on, the 
Court hud jurisdiction to sell tin- jirnp' rty, and the .sale was not void. Their Lordsliip.s 
further held that the (imis..ioti to srive eolice to the right per-ion constituted a serious 
i rregularity and that the sale w as tliei etorc v oidable, that is to say, it was vaild until it 
was .set a'idu under 0. 21, r. UO, or by independent sirit brought within a year as 
provided by art. 12, cl. (a) of tho Limitation Act. Their Lordships said : “He (the 
person served) oontondod that ho v as not the right person, but the Court, having 
received liis protest, decided that ho was tho right person, and so proceeded with the 
execution. In doing so the Cuiitl was crcrcising ils jinisdirtion. It made a sad mistake, 
it is true, but a Court has jurisdidion to decide wrong as mil as right (t).” Soe notes to 
8. 65. “ sale when void and when voidable.” 


23. (1) Where the person to whom notice is issued 
under the last preceding rule does not 
appear or does not show cause to the 
satisfaction of the Court why the decree 
should not be executed, the Court shall order the decree to be 
executed. 


Procedure aiipr I'ssuc of 
notice. 


(2) 'VWiere such person offers any objection to the exe- 
cution of the decree, the Court shall consider such objection 
and make such order as it thinks fit. 


'Z. 24. (1) When the preliminary measures (if any) 

required by the foregoii g rules have been 
taken, the Court shall, miless it sees cause 


Procc^bfor execution. 


to the 
decree. 


contrary, issue its process for the execution of the 


(s) Itanuasuri Das$ee v. Doorga Oats (1881) 6 Cal. 
103. 

<9) InuiVfXM’niasa v. Liakat Husain (1881) 3 All. 
424 Gopul Chunder v. Ounamoni Dasi (1803) 
20 Cal. .i7G; Parasliram v. Halmukund (1008) 
32 Bom. 672. 


(r) Sahdeov.Ohnnram (1804) 21 Cal. 10 [where 
tho propel ty sold was an e ephanti. 

(«) (1001) 26 Hoin. 337 27 I. A. 210. 

({) ib.j p. 347. 8ce also Ehiarajmal y. Daim 
(lv06) 32 Cal. 206, pp. 314, 316, 32 1. A. 23. 
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O. 21, (2) Every such process shall bear date, the day on which 

rr. 24-26. jg issued, and shall be signed by the Judge or such ofiicer 
as the Court may appoint in tins behalf, and shall be sealed 
with the seal of the Court and delivered to the proper officer 
to be executed. 

(3) In every such process a day shall be specified on or 
before which it .shall be executed. 

25. (1) The ofiicer entrusted with the execution of 
the process shall endorse thereon the day 
j.iKioiMjnciitonpiocis. OH, ancl the manner in, which it was exe- 
cuted, and, if the latest day specified in the 
process for the return thereof has been exceeded, the reason 
of the delay, or, if it was not executed, the reason why it was 
not executed, and shall return the process with such endorse- 
ment to the Court. 

(2) Where the endorsement is to the effect that such 
officer is unable to execute the process, the Court shall examine 
him touching his alleged inability, ancl may. if it thinks fit, 
summon and examine wilnes.se.s as to such inability and shall 
record the result. 


ytaij of (’TC'niiioii. 

26. (1) The Coiut to which a decree has been sent 
for execution shall, upon sufficient cause 
. 011111011 '“"'^ being shown, stay the execution of such 

decree for a reasonable time to enable 
the judgment-debtor to apply to the Court by which the decree 
was passed, oi’ to any Court having appellate jurisdiction in 
respect of the decree or the execution thereof, for an order to 
stay execution, or for any other order relating to the decree or 
execution which might have been made by such Court of first 
instance or appellate Court if execution had been issued 
thereby, or if application for execution had been made thereto. 

(2) Where the property or person of the judgment-debtor 
has been seized under an execution, the Court which issued 
the execution may order the restitution of such property or 
the discharge of such person pending the result of the appli- 
cation. 
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(3) Before making au order to stay execution or for the 0. 21, 

Powertoreq^irosccurity restitution of property or the discharge rr. 26-3 

npTn,”in&dS!""^ ]iidgment-debtor, the Court may 

require such security from, or impose such 
conditions upon, the judgment-dehtor as it thinks fit. 

27. No order of restitution or discharge under rule 

26 shall prevent the property or person 
«f a judgment-debtor irom being retaken 
in execution of the decree sent for execution. 

28. Any order of the Court by rvbich the decree was 

passed, or of such Court of appeal as afore- 
sonSmyorid'ani'eiiac »aid, lu relation to the execution of such 
comtappikiuo".'”''*’' dec ice. shall be bindirg upon the Court to 
■which the decree rvas sent for execution. 

29. Where a suit is pending in any Court against the 

holder of a decree of such Court, on the 
huyofcxuutionpiBdiiis part of the person agairrst whom the decree 
.LiKi judgmud-dobtor. A\as fussed, the Cornt n.ay, on such terms 
as to security or otherwise, as it thinks 
fit, stay execution of the decree until the pending suit has been 
decided. 

Mode of execvtmi. 

SO. Every decree for the payment of money, inclrtding 
a decree for the payment of money as the 
inrmc"'.‘ alternative to some other relief, may be 

executed by the detention in the cml 
prison of the jrrdgment-debtor or by the attachment and sale 
of his property, or by both. 

' 31. (1) Where the decree is for any specific moveable, 

or for any share in a specific moveable, it 
ablkl’propJrty?°“““' “lay bc executed by the seizure, if practi- 
cable, of the moveable or share, and by the 
delivery thereof to the party to whom it has been adjudged, 
or to such person as he appoints to receive delivery on 
his' behalf, or by the detention in the civil prison of the 
judgment-debtor, or by the attachment of his property or 

1 y both. 
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• 21, (2) Where any attachment under sub-rule (1) has re- 

'^2. niained in fo rce. for six months, if the judgment-debtor has not 
obeyed the decree and the decree-holder has applied to have 
the attached property sold, such property may be sold, and out 
of the proceeds the Court may award to the decree-holder, 
in cases where any amount has been fixed by the decree to be 
paid as an alternative to delivery of moveable property, such 
amount, and, in other cases, such compensation as k thinks fit, 
and shall pay the balance (if any) to the judgment-debtor- on 
his application. 

(3) Where the judgment-debtor has obeyed the decr-ee 
and paid all costs of executing the same which he is bound to 
pay, or where, at the end of six months from the dale of the 
attachment, no application to have the property sold has been 
made, or, if made, has been refused, the attachment shall 
cease. 

32. (1) Where the party against whom a decree ioi- 
' the specific performance of a corrtract, or 

D..r..e for ipooiflc per- foi restitution of conjugal rights, or for 
an injunction, has been pa.s£.ed, Las had 
an opportunity of obeying the decree and 
has cvrlfully failed to obey it, the decree 
may he enforced by his detention in the civil prison, or by the 
attachment of his property, or by both. 

(2) A\Trcre the party against whom a decree for specific 
performance or for an injunction has been passed is a corpor- 
ation, the decree may be enforced by ihe attachment of the 
property of the corporatiou or, Avilh the leave of the Corrrt, 
by the detention in the civil prison of the directors or 
other principal ofiicers thereof, or by both attachment and 
detention. 

(3) Where any attachment under sub-rule (1) or sub-rule 
(2) has remained in force for one year, if the judgment-debtor 
has not obeyed the decree and the decrce-h )lder has applied 
to have the attached property sold, such property may he 
sold; and out of the proceeds the Court may award to the decree- 
holder such compensation as it thinks fit, and shall pay the 
If-alance (if any) to the judgment-debtor on his application. 
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(4) Where the judgment-debtor has obeyed the decree 
and paid all costs of executing ihe same, which he is bound to 
pay, or where, at the end of the one year from the date of the 
attachment, no application to have the property sold has been 
made, or if made has been refused, the attachment shall cease. 

(5) Where a decree for the specific performance of a con- 
tract or for an injunction has not been obeyed, the Court may, 
in lieu of or in addition bo all or any of the processes afore- 
said, direcit that the act required to be done may be done so 
far as practicable by the decree-holder or some other person 
appointed by the Court, at the cost of the judgment-debtor, 
and upon the act being done the expenses incurred may be 
ascertained in such manner as the Coiut may direct and may 
be recovered as if the;, wc-re included in the decree. 


Ulnstratiun. 

A, a prrdon of littlo biibatam.', oiecta a building which rcudera uninhabitable a 
family nunsion belonging to li. .1 in >pitp of his detention in prison and the attachment 
qI hia property, doelinca to obey u dceicc obtained against him by S and directing him 
to remove tho building. Tlio Couit is of opinion that no sum lealiznblo by tho sale of 
A’a property would adequately eompensate B for tho dcprecialion in the value of his 
mansion. B may apply to tho Court to remove the building and may recover the cost 
of aueh removal from A in tlio execution .proeecdincs. 

33 . (1) Isotwitliisiandiiig auythirg i;i rule 32, the 

Couit, either at the time of passirg a decree 
oxi-cutini? deen.b f<i re- Joi' dic I'estitution ot coELiugal Tights or at 

tltutionofcoDjugalnalitb. ■, i i . ji 

any time afterwards, may order that the 
decree shall not he executed by deteiicion in prison. 

(2) Where the Coui'i has made an order under sub-rule 
(1), and the decree-holder is the wife, it may order that, in the 
event of the decree not beirg obeyed within such period as 
may be fixed in this behalf, the judgment-debtor shall make 
to the decree-holder such perio^cal payments as may be 
just, and if it thinks fit require that the judgment-debtor shall, 
to its satisfaction, secure to the decree-holder such periodical 
payments. 

(3) The Court may from time to time vary or modify 
any order made under sub-rule (2) for the periodical payment 
of money, either by altering the times of payment or by increas- 
ing or diminishiug the amount, or may temporarily suspend 


O. 21, 
rr. 32, 33. 
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0 . 21 , 
rr. 33, 34. 


the same as to the whole or any part of the money so ordered 
to be paid, and again revive the same, either wholly or in part 
as it may think just. 

(4) Any money ordered to be paid under this rule may be 
recovered as though it were payable under a decree for the 
payment of money. 

34. (1) Where a decree is for the exec in ion of a 

document or for the endorsement of a 
n.(Toe for cv.utionof negotiable instrument and the iudgment- 
ui ncgoiiai'io iiistnurcnt. debtoi’ ncglects 01 ' lefuses to oney the 
decree, Ihe decree-holder m£i.v iirepaie a 
draft of the document or endorsement in accordance vriih the 
terms of the decree and deliver the same to the Court. 

(2) The Court .shall thereupon cause the drafr to be 
served on the judgment-debtor together with a notice re({uij'ing 
his objections (if any) to be made within such time as rhe 
Court fixes in this behalf. 

(3) Where the juclgnrut-dobfor object.^ co tlio draft, 
his objections shall be stated in wi'iting within such time and 
the Court shall make such order approving or altering the diaft 
as it thinks fit. 

(4) The decree-holder shall deliver to the Coui-t a copy 
of the draft with such alterations (if any) as the Court may have 
directed upon the proper stamp-paper if a stamp is required 
by the law for the time being in force ; and the Judge or such 
officer as may be appointed in this behalf shall execute the 
document so delivered. 

(5) The execution of a document or the endorsement of 
a negotiable in.strument under this rule may be in the following 
form, namely : — 

“ C. D., Judge of the Court of 

(or as the case may be), for A. B., in a suit by E. E, against 
A. B.”, and shall have the same effect as the execution 
of the document or the endorsement of the negotiable 
instrument by the party ordered to execute or endorse 
the same. 
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(()) The Court, oi' aucli ofiiccj- as it ina}' appoint in this 0- 21, 
behalf, shall cause the clocuinent to be registered if its regis- 
tratiou is required by the law for the time being in force or the 
decree-holder desii-es to have it registered, and may make 
such order as it thinh's (it as to the payment of the expenses 
of the registration. 

Sub=rule (6); registration. TUK iub-iuk- u, new. li fiAtt tu dtoi- 
sion oJt fht; AM ilial'ul CVuiit llutt \\liric a (locuiiiciit rci|Uiies legistraiioii^ it must 
be rcRisti'U'd. llKmsiii it m.\v be e\i-ciilt'd by the C'ouil (it). At the same time piOA'ision 
is niiulc I'jr llie klMi. I'oii iiJ' (lofiiniciil-. thoiiah tlicir icsNlMticn is optional, if the 
dcerce-lioldei le li.i-.c tt’< i i ic bti-iY'd. 

35. (I) "IMiere a decree is ror the doliveiy of any 

imiTtovcixlilc propeity, possession thereof 
pro^rty. sliall bc ilolivcred to the party to whom 

it has been adjudged, or to such person 
as he mti\ iippoint to receive delivery on his behalf, and, if 
necessary, Ijy removiiig any person hound by the decree who 
refuses to vticare the property, 

(2) Y\'hore a decree is for the joint possession of immo- 
veable property, such possession shall l)e delivered hy affixing 
a copy of the warrant in some conspicuous place on the pro- 
perty and proclaiming by lieat of drum (>]• other customary 
mode, ai same ( oiivciiient place, the substance of the decree. 

(3) Wliei'e possession of ajiy building or enclosure is to 
be delivered and the peison in possession, being bound by the 
decree, does not alford free access, the Court, through its 
officers, may, after ghing reasonable warning and facility 
to any woman not appearing in public according to the customs 
of the country to withdi'aw, remove or open any lock or bolt 
or break open any door or do any othei- act iiecessary for putting 
the decree-holder in possession. 

dub»rule ( 2 ). — ^This sub-rule is ii(s\\. It has been iiwurled to remove tbo difficulty 
felb in cxeculin*' decix'ch obtained by tlie owner of an undivided bhare in immoveable 
property foi* joint pof^session sis against Ids co-sliarcs aa also the diiliculty felt in execut- 
ing doci’ees obtained by a purchaser of the rights of a co-sliarer tor joint ]X)S8e6sion of 
the proi)erty vviih the other fo-simrera. 

Resistance to delivery of possession to decree=holder.— VVhciv the holder 
of a decree for the possession of imiuovoable projjcrty is resisted or obstructed by any 
person in obtaining possession of the property, the pi’occdiii’c to be followed is that 
proscribed by rr. 07-103 of this Order, 


iS 


(}/) KanaMa Lai v. Kali JOm (1880) 2 All 392. 
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GaZlifiSSi Actual and formal possession. — The delivery of possession directed to be given 
by sub-rules (1) and (3) eontemplatcs the decree-holder being placed in hhaa or achml 
possession of the propcrt 3 -, trliile that directed to be given by sub-rule (2) and by r, 36 
contemplates the decree-holder being {daced in formal or symbolical possession. 
Formal or symbolical possession is delivered by affixing a copy of the warrant in some 
conspicuous place on the property and proclaiming by beat of drum or other 
customarj’ mode, at some convenient place, the substance of the decree. 

Eules 35 and 36 refer to cases where a suit is brought for possession of immoveable 
property, and a decree is passed in the suit for the delivery of the property to the 
decree-holder. Eules 95 and 96 refer to cases where immoveable property belonging to 
a judgment-debtor is sold in execution of the decree against him, and possession of 
the property is sought bj’ the auction purchaser. In considering the distinction between 
actual and symbolical possession, it is desirable to consider both Ihcsc sots, of rules 
together, for they are both governed by the same principles. Where the immoveable 
property of nliieh possc.ssion is directed by the decree to he delivered to the dcciec- 
holdor is in the possession of the judgment-debtor, nclual possession must be delivered 
to the decree-holder under r. 35 (1). Where it is in the possession of a tenant or other 
person entitled to oocuiiy the same, symbolical possetsion only can be delivered, and 
that is to be done under r. 36. Likewise, where immoveable i)rojx'rty is sold in 
execution of a decree, and possession is sought by the auction-purchaser, riclnal pos- 
session must be delivered to liini under r. 95, if the property is in the possession of the 
judgment-debtor. But if the property is in the possession of a tenant or other poison 
entitled to occupy the same symbolical possession only can bo dclivci’od, and that is to 
be done under r. 96. 

It is clear from what is stated above that there arc only three oases in u Inch the 
law allows symbolical possession to bo given, namely, the cases contemplated (1) by sub- 
rule (2) of the present rule, (2) by r. 36, and (3) by r. 96 of this Order, flymbolical posscs. 
sion given in such cases operates as actual possession against the judgment-debtor, but 
not against third persons who were not parties to tho decree (v). In other words 
symbolical posses-ion is no possc.ssion at all as against third parties. This distinc- 
tion is of great importance in the law of limitation. This majf bo explained by 
the following 


lllusiraiion. 

(1) F obtains a doereo against D, In execution of the decree certain property 
alleged to belong to D is sold, and it is purchased by A. A apjilics for pn.'.-.e'-siiin 
and he is placed in symbolical possession of the proporljo C7 has been in possession oi 
the property adveiucly to D for 10 years prior to tho date on wliioh A is placed in sym- 
bolical possession. 0 continues to be in possession of the property as before. After 
three years A sues C for possession. Tho defence is that C has been in adverse posses- 
sion for more than twelve years, and the suit is therefore barred under art. 144 of the 
Limitation Act. .4 contends that his symbolical possession operated to break the con- 
tinuity of the adverse possession of C, and that the period of twelve j’cars allowed by 
r. 144 for a suit for possession should be calculated from tho date on wliich sj'm- 
bolical possession was delivered to him. The suit is bari-ed, for A’s possession, being 
merely symbolical, did not operate at all as possession as against 0 rvho was not a 



5 Cal. 584; Joyacbmdhu v. Punianend 
(188S) 18 Cal. 530. 
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party to the auit, and it could not therefore break the continuity of C’b poasession (w). 
In other v ord**, delivery of symbolical possession to A did no! amount to a 
disj^sscbblutt of C. 

It has been stated above that where a judgment debtor himself is in possession, 
actval possession must be delivered to the person entitled to possession under sub- 
I. (1) of this rule or under r. 95, as the case may be. Suppose now that symbolical 
possession is delivered in a ease where actual possession ought to have been delivered. 
Does symbolical posses'sion given under these circumstances operate as actual possession 
against the judgment-debtor ? It has licen held by the High Court of Calcutta and 
Madras that it does, esaotly as if symbolical possession were rightly delivered (*). 

On the other hand, it has been held by a Full Bench of the Bombay High 
Court (y) that symbolical possession given in eircumslances in which actual possession 
ought to have been given is a nidlily. 

IIlii ilriition. 

In execution ot a decree obtained by .1 against B certain property belonging to 
B is sold, and it is purchased by C in the year 189a. B is isi possession of the property 
at the date of sale. G apjjlios for po'session, but instead of actual possession being 
delivered to liim under r. 9a, symbolical possession is given to liim in the year 1905. C 
subsequent!}’ .sues B for actual pos-ession in the year 1908, that is, more than 12 years 
after tire date ot sale, Imt uithin 12 years from the date of delivery of symbolical pos- 
session. xleeording to the Bombay High Court, symbolical possession given in oireum- 
Btances such as thoao docs not count a^ possesion at all, and the period of limitation 
therefore cominonoes from the date ot sale, and the suit is therefore barred by limitation, 
according to the Calcutta and Jladi.r» Hiuli Courts the period of limitation runs from 
tho date of delirory ot ?,\’mbolical jro—e'sion, and it is therefore not barred. 


36. "Wliere a decree is for tlic delivery of any immoveable 
property in the occuiiancy of a tenant or 
Decree icr dcinety ot other pcrsoii entitled to OCCUPY tliB Same and 

immoveablu propcity Mhcn ,, , _ t_ 

in occupancy or tciunt. not uound uy the dcci’ee to relinqnisn suen 
occupancy, the Court shall order delivery 
to be made by aflixing a copy of the warrant in some cons- 
picuous place on the propeity. and proclaiming to the occupant 
by beat of drum or other customary mode, at some convenient 
place, the substance of the decree in regard to the property. 

See iiotL's to r. 3.5 above. 


Arrest and detention in the civil •prison. 


37. (1) Notwithstanding anytliing in these rules, 

Discretionaiy povor to whcTC an application is fox the execution 
of a decree for the payment of money by 
'"I"'®™' the arrest and detention in the civil prison 


(w) Sarjivan v. (1805) 10 Bom. 620 * 

Rimjit Singh v. Bunuari Lai (1884) 10 Cal . 
OO’i. 

(a) Jlari 2dohat> v. Babumli (1897) *24 C«I. 715 ; 


Qovind V, Venhota (1007) 17 Mod. L. J. 
508* 

(y) Mahadevv, Janxi (1012) 36 Bom. 373 [F, B.) ; 
Jjaksiman v. Morn (1802) 10 Bota. 722. 


0 . 21 , 
rr. 35-37. 
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ii. of a judgment-debtor whi is liable to be arrested in pmsu- 
ance of tbe application, tbe Court, may. instead of issuing a 
■warrant for his arrest, issue a notice calling upon him to appear 
before the Court on a day to be specified in the notice aiul 
sho’w cause ivhy he should not be committed to the civil prison, 

(2) Where appearance is not made in obedieiK c to the 
notice, the Court shall, if the decree-holder so requires. i,-.suc 
a vrarra.’it for the ari'est of the jiidgmenc-debtor. 

Discretionary powtr to issue notice.- -When a dc-cK'.' i- loi 1 ii y. i .j 
niiiiii I/. i!id L'\c (.utiuii 11 .<|jplicd lor aaaiiiil ihc person of the judgnu nt-dciilor, tii 
('unit «i«i/ imic .1 nolioo to the judgmciil-dcblor calling iiponhim to blioi, caii^( tile I . 
'hoidd not be (omniillcd to the civil priboii in execution of tlic drci-c. .Ai s, dn 
inoci'diiie to bo followed ivhrn the iudtrmont-debtor appeara in piiiMianr of tl.i vi, . 
'(.u r. 40 below. 

Privilege from arrest. -Sie i. r!5. Mib-icction (2). 


38. Every warrant for the arrest of a judgment debtor 
„ , , , , shall direct the officer entrusted ■with iti 

jj'rwMudgmont-eebtor to exccution to oiTiig him before the ( Durt 
•with all ctmvenient speed unless the a o louut 
which he has been oi'dered lo iiay, together with the ij tcr'-'jl 
thereon and the costs (if any) to which he is liable, be su'.nei 
paid. 


39. (1) No judgmeiic-debtor shall be ariestcil in 

. , „ execution of a decree unless and until the 

Milbi&tcncc allowance. _ i i « • n i 

decree-aoldev pays into Lourt snoh siun 
as the Judge thinks sufl&cient ftu’ the subsistence of the judg- 
ment-debtor from tbe time of his arrest until he can be brougln 
before the Court. 

(2) AVbere a judgment-debtor is committed to the cicil 
prison in execution of a decree the Court shall fix for his sub- 
sistence such monthly allowance as he may be entitled to accord- 
ing to the scales fixed under section 57 or, where no such scales 
have been fixed, as it considers sufficient with reference to the 
class to which he belongs. 

(3) The monthly allowance fixed by the Court shall be 
.supplied by the party on whose application the judgment- 
debtor has been arrested by monthly payments in advance 
be fore the -(irst day of each month. 
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(4) Tij. lirst payment sliall be made to the proper o&cer 0. 21, 
ot the (Joiirtj for siieh poition oi the current month as remains 
imexpired before the juctgment-debtor is committed to the 
cml prison, and the &\>l)c,cfjuent payments (if any) shall be 
made to the ofiicr m chaige of the civil prison. 

(o) 8iLins cbriiiUhcd by the decree-holder for the sub- 
sistence of the judginf ni-dcbtor in the civi] prison shall be 
deemed to be costs in the suH ; 

Provided that the judgment-debtor shall not be detained 
in the ciril prison m aiiosteu on account of any sum so dis- 
bursed 


‘In' 

iiT 


ProccediiU') on .tppe tr 
anee oi (tebioi m 

obedience to or after 

arre^^i 


40. (1) Where a jTiJgment-debtor appears before the 
Com t n’ obedience to a notice issued under 
rule 37. oi is brought before the Court 
after being arrested in execution of a 
decree for the payment of money, and it 
ajrpeais to the Court tlmt the judgment-debtor is unable 
from poverty or other sufficient cause to pay the amount 
of the deci'ce or, if that amount is payable by instalments, 
the amount of any instalment thereof, the Court may, upon 
such terms (if any) as ii thinks fit, malcc an order disallowing 
the application for the aircsi and detention, or directing his 
release, as the case mav he. 


(2) iieioie making an order under sub-rmle (1), the Court 
may take into consideration any allegation of the decree- 
holder' touching arn of the following matters, namely: — 

{a) the decree being for sum for which the judgment- 
debtor was bound in any fidrreiary capacity to 
account : 


ih) the transfer, correealment or removal by the judg- 
ment-debtor of any part of his property after the 
date of the institrrtion of the suit in which the decree 
was passed, or the commission by him after that 
date of any other act of had faith in relation to 
his property, with the object or effect of obstruct- 
ing or delaying the decree-holder in the execu- 
tion of the decree : 



278 


THE FIRST SCHEDULE. 


0. 21, (c) any undue preference given by the judgment-debtor 

to any of his other creditors ; 

(d) refusal or neglect on the part of the judgment- 
debtor to pay the amount of the decree or some 
part thereof when he has, or since the date of 
the decree has had. the means of paying it ; 

(e) the likelihood of the judgment-debtor absconding 

or leaving the jurisdiction of the Court with the 
object or effect of obstructing or clelajing the 
decree-holder in the execution of the decree. 

(3) While any of the matters mentioned in sub-rule 
(2) are being considered, the Court may, in its discretion, 
order the judgment-debtor to be detained in the civil prison, 
or leave him in the custody of an officer of the Court, or re- 
lease him on his furnishing security, to the satisfaction of the 
Court, for his appearance when required by the Court. 

(4) A judgment-debtor released under this rule may be 
re-arrested, 

(6) Where the Court does not make an order rmdcr sub- 
rule (1), it shall cause the judgment-debtor to be arrested if 
he has not already been arrested and, subject to the other 
pro^'ision8 of this Code, commit him to the civil prison. 

Attachment of Property, 

41 . Where a decree is for the pa}anent 
dcbtor«“o‘h;s”propmy“'' 0^ money the decree-holder may apply to 
the Court for an order that— 

(a) the judgment-debtor, or 

(b) in the case of a corporation, any officer thereoi. or 

(c) any other person, 

be orally examined as to whether any or what debts are owing 
to the judgment-debtor and whether the judgment-debtor has 
any and what other property or means of satisfying the decree ; 
and the Court may make an order for the attendance and 
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examination, of such, judgment-debtor, or officer or other person, 
and for the production of dny books or documents. 

Examination of judgment^debtor. — An order for personal examination is 
likely to operate harshly and caiT'O uiinccc«*fiary harassment ; it ought not therefore to 
he made unless the Court is ‘satisfied about the bonafides of the application and urgent 
necessity for it (s). 

42. Where a decree directs an inquiry as to rent or 
.... , mesne profits or any other matter, the 

Attachment in case or i • -i -i i ’ 

decree for rent or mesne property of the ludgment-debtor may, 
amount of Mhich to be bciore tbe amount due from him has been 

<.ab>>equcntly determined. • i i i • i 

ascertained, be attached, as m the case 
of an ordinary decree for the jiayment of money. 

Attachment under a preliminary decree.^In a Miit by A against B for 
the recof cry of possession ol iininot tabic propcrlr’ and for metne profits, a preliminary 
deoreo is passed .Tgainst B for tlio delivery of tho properly to A and an inquiry 
is directed as to the mesne profits due by B to A. B delivers possession of the property 
to A. Srrhscquontly, tvhilc the inquiry as to mesno luofits is yet pending, A applies 
for attaohinent of certain property hclonging to B. O'he attachment may be allowed 
under this rule (a). See 0. 20. r. 12. 


43. Where the property to be attached is moveable 
property, other than agricultural produce 
in the possession of the judgment-debtor, 
the attachment shall be made by actual 
seizure, and tbe attaching officer shall keep 
the property in his owi cihstody or in the custody of one of 
his subordinates, and shall he responfiblc for tbe due custody 
thereof : 


Attachment of ino\ cable 
piopeity other than agii- 
cultural produce in pos&cs- 
Bion of judgment-debtor. 


Provided that, when the property seized is subject to 
speedy and natural decay, or when the expense of keeping it 
. in custody is Ukely to exceed its value, the attaching officer 
* may sell it at once. 

*^44. Where the property to be att- 
ached is agricultural produce, the attach- 
ment shall be made by affixing a copy 
of the warrant of attachment,— 


(a) where such produce is a growing crop, on the land 
on which such crop has grown, or 


Is) .yatioMiBaniv. S/iiKiiaii(1916)i3CBl.Z85, | W. A. 0, 

((^ Bee Shgroda Jloyte v. Vooma Moyte (1867) 8 1 


0 . 21 , 
rr. 41-44. 
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O. 21, 
rr. 44, 45. 


(b) where such produce has been cut or gathered, on 
the threshing floor or place for treading out grain 
or the like or fodder-staclc on or in which it is 
deposited. 

and another coj)y on the outer door or Some othei' conspicuous 
part of the house in which the judgment-del )to]' ordinavily 
resides or. with the leave of the (bint, on the outer door or 
oil some othei' conspicuous part of the house in vhicli he 
carries on business or personall}’ works for gain >)r in \\hich 
he is known to hai^e last resicled or carried on business or 
personally worked for gain : and the produce shall thereupon 
he deemed to have passed into tlie possession nl the ('onr1. 

45. (!) Where agricultural produce is attached, the 

Court shall make such arrangements for 

l*ro\iMons lo atiiicnl- , i ,i f ^ i nn 

taai prodvKi' tiiiii.'i iit.uii- file custociv tlieiuo) OS It may deem sum- 
eient aud, for the purpose of enabling the 
Court to make such arrangements, oveiy a])Dliei\(ion for tiie 
attachment of a grorring crop shall specify tlie time jp \>-|iieh 
it is likely to he ht to he cut or gathered. 

(2) Sudjecl to such conditions as may be iuijiosed by 
the d'ourt in this behalf either in the order I'f altaelnnent or 
in any subsef|ueiit order, the judgnamt-debtor maj' t^nd. 
cut, gather and store the produce and do any other act neces- 
sary for maturing or preserving it; and if the jinignipnl- 
debtor fails to do all or any of such acts, the dei-ree-liolder 
may, with tlie permission of the Court and subject to the 
like conditions, do all or any of them either by himself or by 
any person appointed by him in tliis behalf, and the costs 
incurred by the decree-holder .shall be recoverable from the 
judgment -debtor as if they rvere included in. or formed part 
of, the decree. 

(3) Agricultural produce attached as a growing crop 
shall not he deemed to have ceased to be under attachment or 
to require re-attachment merely because it has been severed 
from the .soil . 

(4) AVhere an order for the attachment of a growing 
crop has been made at a considerable time before the crop is 
likely to be fit to be cut or gathered, the Court may .suspend 
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the exti-ution of the oidei for &tich time os it thinks fit, and 0 . 21 , 
znay. izz its discretion, make a Juithei ozdei proidbiting the ^*'•45, 4 
removal of the crop peziding the execution of the order of 
attachment . 

(5) A gloving Clop which from its nature does not 
admit of being stored shall not be attached under this rule 
at any tinie less than tventy days betoif' the time at which it 
IS likely TO be fit to be cut or gathered . 

Atticljiiidit; ofdLht 

46. (l) in the case of- 

dehloi 

(ft) a debt not sf fined by a negotiable instrument. 

{!>) a share in the tapital ol a corpora tion. 

(c) othei- moveable propejty imt in the possession ol 
the iudgment-debtor, except property deposited 
in. or in the custody of. any f'ourt. 

the attachment shall be made by a mitten order prohibiting, — 

(i) in the case ol the debt, the creditor from recovering 
the delit and the debtor from making payment 
theieoi until the further order of the Court ; 

[n) HI the case of the share, the peisoii in whose name 
the share may be standing fiom transferring the 
same or receiving any dhddend Ihereon ; 

{ill) ill the case of the other moveable property except 
as aforesaid, the person in possession of the same 
from giving it over to the iiidgnient -debtor. 

(2) A copy of such older shall be affixed on some con- 
spicuous part of the Court-house, and another copy shall be 
sent, in the case of the debt, to the debtor, in the case of the 
share, to the proper officej- of the corporation, and, in the case 
of the other moveable propeii-y (except as aforesaid), to the 
jzerson in possession of the same. 

(3) A debtor prohibited under clause (z) of sub-rule (1) 
may pay the amount of his debt into Court, and such payment 
shall discharge him as effectually as payment to the party 
entitled to receive the same. 
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0. 21, Attachment of debt. — A debt to be attached must be aclmlhj due from the 

rr. 46-48. garnishee (judgment-debtor's debtor) to the judgment-debtor ; it may be either jire- 
sently payable, or paj’ablo in the future by reason of a present obJigation. As stated 
by their Lordships of the Privy Council in the undermentioned case (6). an existing 
debt, though payable at a future day, may be attached.” 

Attachment of debt after the same is paid by a cheque.— A gave a 
cheque to P for work done. Before the cheque was presented by B for i)ayniont, X, 
who had obtained a decree agahu-t B, attached in A’s hands the amount due by him 
to B ; held that .1 haying handed over the cheque to S, the payment was complete, and 
there were therefore no fiiiid.s of B in J's hands which could be attached (c). 

Procedure where garnishee denies debt, — tVhere tlio garnishee denies tlie 
debt, the dccrcc-Iiolder maj' have it sold, or he may' have a receiver appointed under 
s. 31 with power to him to sue the garnishee to recover the debt from him (d). 

Garnishee’s right of set-off. — If a cross-debt is due to the garnishee from the 
judgment-debtor at the date of the attachment, the garnishee is entitled to .set it off 
against the amount due hy liim (e). 

47. Where the property to be attached consists of 
the share or interest of the juclgment- 
debtor in moveable property belonging to 
him and another as co-oviiers. the attach- 
ment shall be made by a notice to the judgment-debtor pro- 
hibiting him from transferring the share or interest or charging 
it in any way. 


p 48. (1) Where the property to be attached is the 


Attachment oi salary or 
allo\i'ance8 of public olDccr 
or servant oi luil^uy com- 
pany or local authority. 


salary or allowances of a public officer or 
of a servant of a railway company or local 
authority, the Court, whether the jndg- 
ment-dehtor or the disbursing officer is 


or is not within the local limits of the 


Court's jiu-isdiction, may order that the amount shall, subject 
to the provisions of section 60, he withheld from such salary 
or allowances either in one payment or by monthly instal- 
ments as the Court' may direct; and upon notice of the order 
to such officer as the Government may, by notification in 
the Gazette of India or in the local official Gazette, as the 
case may be, appoint in this behalf, the officer or other person 
whose duty it is to disburse such salary or allowances shall 
withhold and remit to the Court the amount due under the 


order, or the monthly instalments as the case may be. 


(b) Syud. TujjuzzofA v. MylmnaXh (1871) 14 1. t (d) TooUa v. Aidone (1887) 11 Bom. 448. 

A. 40, 60. I (e) Tytiballi v. Atmarum (1014) 38 Bom. 031. 

(r) Blagvandaa t. Abdul Himln (1879) 3 Bom. 49. I 




ATTACHMENT OF PARTNERSHIP PROPERTY. 283 


(2) Where the attachable proportion of such salary or 0. 21, 
allowances is already being withheld and remitted to a Court 
in pursuance of a previous and unsatisfied order of attachment, ^ 
the officer appointed by the Government in this behalf shall 
forthwith return the subsequent order to the Couii; issuing 
it with a full statement of all the particulai-s of the existing 
attachment. 


(3) Every order made under this rule, unless it is re- 
turned in accordance with the provisions of sub-rule (2), shall, 
without further notice oi' other proce.ss, bind the Government 
or the railway company oj' local authority, as the case may 
be, while the judgment-dcbtoi’ is within the local Emits to 
which this Code for the time being extends and while he is 
beyond those limits if he is in receipt of any salary or allow- 
ances payable out of His Majesiiy's Indian revenues or the 
funds of a railway company carrpng on business m any part 
of British India or local authority in British India ; and the 
Government or the railway company or local authority, as 
the case may be, shall be liable for any sum paid in contraven- 
tion of this rule. 

Attachment of salary of public officer, etc. — Thisnileisnow. It pro- 
vides a special pioceduie for (lie att.rcliuicnt of tlic ‘-al.ny of public officers, railway 
servanis and sera ants of loc.il autlioiitio'!. Yndor Ihc Code of ] 882 the salary of n pub- 
be officer 01 lailvay sen ant could not be attached unless the disbursing officer was 
the local limits of the jurisdiction ot the Coiut executing the decree. This led 
to considerable inconvomciico in the execution of deciees. and put the decree-holder 
in many eases to an cnoiinous expcn^e. The present lule suhstitutes a less expensive 
and at tlie same lime a more efiecthe maclnneiy fui the execution of decrees against 
this class of Judgment-debtors. Under it the ’^alaiy of a public officer or a railway ser- 
vant or a servant of a local authority nia^ be attached, ivlidhtr the judgmeni'debtor or iJte 
dUbvtsivg offeer is o 3 ' is vot ziUhin iht local hwds o/ fhe jtn isdittion of the Court executhig 
the dccue. As to the extent to whicli the salary of such persons may be attached, see 
60, cla, (h) and (i). 

1 49. (1) Save as otherwise prorided by this rule, 

Attadmcnt oi partcer- piopcrty belonging to a partnership shall 
ship property. attached or sold in execution ot a 

decree other than a decree passed against the firm or against 
the partners in the firm as such. 

(2) The Court may, on the application of the holder of 
a decree against a partner, make an order charging the inte- 
rest of such partner in the partnership property and profits 
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with payment of the amount due under the decree, and may, 
by the same or a subsequent order, appoint a leceiv'er of the 
share of such partner in the profits (whether already declared 
or accruing) and of any other money which may be coming 
to him in respect of the partoenship, and direct accounts and 
inquiries and niake an order for the sale of such interest or 
other orders as might liave been directed or made if a charge 
had been U'ado in favour of the decree-holder by siuli partner, 
or as the (n'cinnstanees of the rase may require. 


(3) The other partner or partners shall be at liberty at 
.■ny time to redeem the irrterest charged or, in the case of a 
sale being directed, to jiurchase the same. 

(4) Mvevy a]iplication lor' air order under srrb-nde (2) 
shall be solvocI on the judgment-debtor and on bis paitvcis 
for such of them as arc vitbin British India. 


(o) Every appheation made by any partirei ui rhe 
judgment -debt or under sulr-rule (8) shall be served on the 
decree-holder and on the judgment-debtor, and on siiclr ol 
the other partners as do not join in the application and ns 
are within Er'itish India. 


(6) Service under sub-rule (4) or sub-rule (5) shall be 
deemed to be service on all the partners, and all orclers made 
on srrch applications shall be similarly served. 


Attachment of partnership property. — krill'! mle pro-Mclus lli.it in> . iit-n 
lion can imhc a^.iiiist .my partnership property except on a dooico pasE-oil aiyitnrt U i 
liim or iKjaim! the pailnat m the firm as mch, but a ludgnicnt-orcditor of a p.iitiior in .1 
liini may .iiJjily for an oidci charging that partvci's intii est ind for the appointment ol 
.1 rocoiver. Tlip sluio of a partner in a imitnciship bu‘-ineis is liable to .itt.idimciit 
iincicr s. (iO (/). As to di ciecs aaainst firms, scr 0. .30 below. — 


liseontion 01 rtt.rrn ^50. (1) Where a decree has been 
''™ passed against a firm, execution may be 

' gi-anted— 

(a) agaiiLst any property of the partnership ; 

(b) against any person who has appeared in his own 

name under rule 6 or rule 7 of Order XXX, or 


if) Juf/at Chvndtr v fan or Chundet (ISOS) 20 Cal 693. 
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M"lio has admitted on the pleadings that he is, 0. 2l,r.50. 
or Avho has been adjudged to be. a partner 

(^:) against any person who has been individually 
served as a paitner with a snmnions and has failed 
to ajipear ; 

hro'v'uled that nothing in this sub-nde shall be deemed 
to limit or othennsc affect the pron’sions of section 247 of the 
Indian {’ontract Act, I872. 

(2) Where the decree-holder claims to be entitled to 
cause the decree to lie executed against any person other than 
such a ]ierson as is rol'-'iTCt! to in sub-rule (1), clauses (b) and 
(c), as being a partner bi the firm, he may ajiply to the Court 
which passed the decree for leave and Avhere the liability is 
not disputed, such (Jourt may grant such leave or, where such 
liability is disputed, may order that the liability of such 
person be tried and determined in any manner in whicli any 
issue in a suit may be tried and determined. 

(3) Where the liability of any person has been tried and 
determined under sub-iule (2), the order made thereon shall 
have the same ■I'orce and be subject to the same conditions as 
to appeal or otherwise as if it w'ere a decree. 

(4) (Save as agaijist any property ol tlie partnership, a 
decree against a tirm shall luh release, render liable or otherwise 
affect any partner therein unless he has been served with a 
summons to a])poar and ausw'er. 


Scope of the rule.--'l hii lulc is new. I'Necution under this rule can only be 
(jraiiled svlieie a deeree 1 m.s been passed a<£aiiist a Jinii. The execution may be granted 
against the iiadncrslti}) jirojierti/. It may also be gmiilcd against the jiartners, in which 
ease the decree-holder may proceed against the separate property of the partners. It 
is not to be supposed, however, that where a deeree has been passed against a firm, execu- 
tion will bo granted as a mailer of course against all the partners : in certain oases, special 
Imve is necessary to issue execution against a ptaidncr. It is only when execution is 
applied for against a person referred to in sub-r. (J), els. (b) and (o), that it will bo 
granted as ot oourac. But ulierc execution is sought .igainst any other person alleged 
to bo a partner, the docreo-holdcr must apply to the Couit which passed the decree 
for leave to c.xccule the decree against him. Thus if in a suit against a firm a person 
has been individually served as a partner with the u rit of summons, but fails to 
appear at the hearing, and a decree is passed against the firm, the decree-holder is 
entitled to execution against him as of course : see el. (e) of sub-r. (1). But a decree-, 
bolder is not entitled to execution as of course against a person who is sought to be 
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0 . 21 , 
rr. 50, 51. 


“Against any person who has appeared.” — See 0. 30, rr. 3, (i and 7, and 
notes thereto. 

Leave to issue execution. — Order 30 deals with the mode of suina Km'-. I!ul' 1 
provides tiiat two or more persons being liable as co-partners may be sued in the inn’s 
name. It docs not matter that the firtn is dissolved at the date ot the suit 'O long as 
the ehiira in respect of which tho suit is brought arose during llio partnersiiip (h). Rule 
3 of Order 3d provides that whore tho firm is dissolved k> the knoii'li'ihje of the jiliiiiiliff 
Ijoforo the institution of the suit, the summons should be served upon (foi/ partner 
vilhin British India whom it is souglit to be made liable ; if .some only of sevei.il part- 
ners are served, and a deeroo is passed against tho Jim, tho deerce-Iiolder is not , iifilled 
to issue execution against a partner who was not served, iwt even if the (lteii<-liol'''i 
eippUei for leave under oub-r. (2). The reason is that rule 3 oi Older .id overiidts iih- 
r. (2) of this rule. .Sub-v. (2) only applies where there has Icon no di.-soliitioii, oi none to 
the knowledge of ttie ]jlaintifl. In order to bo entitled to ubtain leave under sii))-i. (2), 
tho decree-holder must Iiavc served him witli the summons in aceordanee with tho pro- 
viso to rule 3 of Order 30 (i). 

Issue to determine liability. — See notes above, Scope ol the iple.'' 

Minor partner, — ^Tho proviso to sub-v. fl) declares that nothing in Uiat -.iili- 
rulc shall bo deemed to bmit or otlicrwi.se allecl Uio provisions of scdiun 247 ot tlie 
Contract Act. The combined eOect ol the seelioii .and llie prc.scnl rule is ih't where 
a decree has hecn pa.ssed against .a linn coiilainiiig a minor partner, e.veculioii may 
be granted against the iiroperty of the firm including the minor’s share thei-ein, but it 
cannot be granted against tho separate property of tho minor partner. 

51. Where the property is a negotiable instrument not 
Attachment of negotiable deposited in a Coui't, nor in the custody 
instrument. q£ ^ pubhc oificcr, the attachment shall 

be made by actual seizui’e, and the instrument shall be 
brought into Court and held subject to further orders of 
the Court. 


made liable as a partner, but who was not served with the summons and who did not 
appear at tho hearing. In sueff a case the deercc-holdcr must apply for leave to 
oxeouto tho dooroo against suuli pemon. If such person admits the liability, tho leave 
applied for vviU be granted at onee. But if he disputes the liability, tho Court may 
direct nn issue to determine whether ho was a partner or held himself out to be a 
partner ill tho defendant firm (g). These rules follow from the peculiar nature of a 
suit against a firm and from the special rules as to service of summons in such a suit. 
To understand tliu present rule, it is necessary to peruse rules 3, 0 and 7 of Order 30. 
Tho important point to note is that whore persons are sued as partners in flic name oj 
their firm, ii is not necessary that the summons should he ser cd upon each one 
of them or for the matter of that upon any one of them : it; may ho served upon 
any one or iiioro of tho jiartncrs, or at the principal place of the firm’s Imsiness 
upon any person having the control or mamigement of the busine^v Ihoiigli he may not 
he a partner. 


(//) Davis V. Himan <0 t'o. [19031 1 K. B. 854. 
(/i) mis V. IIVirfcMJ! [1809] 1 (J. B 714, 71«. 


(0 Wigram v. Gov, Sons, Bitcl'ley d' Co. [1804] 
1 Q. B. 792. 





ATTACHMENT OF DECREE. 


287 


52. Where the property to be attached is in the cus- O. 21, 
^ tody of any Court or public officer, the *'*'• 

n^^todyot Court or public attacument Shall be maae by a notice to 
such Court or officer, requesting that 
such property, and any interest or dividend becoming pay- 
able thereon, may be held subject to the further orders of the 
Court from ivhich the notice is issued : 

Provided that, ivhere such property is in the custody of a 
Court any question of title or priority arising between the 
decree-holder and any other person, not being the judgment- 
debtor, claiming to be interested in such property by virtue of 
any assignment, attachment or otherwise, shall be determined 
by such Court. 

Attachment of property in the hands of a receiver. — ^A leoeiTcr is an 
officer of the Court. An attaohincnl tlui’cfore of money in the hands of a receiver mads 
without pri.rioin paunasion or eaiictimi of the Court for snch attachment, is improper 
and irrcfcular, cud cannot ho a-eognizrd l)y the Court (j). 

Priority. — Tlioro is a conflict of decisions as to whctlicr, where a fund in Court 
is attaohod hy several deoroe-iioldors they aie entitled to share ratably as in the ease 
of the estate of an insohont {!;). or wlicthcr they arc to bo paid in the order of their 
attaehments (1). 

Anticipatory attachment. — This rule applies only nlicro the property to bo 
attached is in the tualody of a public officer. It docs not allow of an anticipatory attach- 
ment of money expected to reach the hands of a public officer, .and is restricted only to 
money acluaUg in his hands (m). 


'V 53. (1) Where the property to be attached is a 

decree, either for the payment of money 

Attachment oi decrees. ,, , . « ^ j r , 

or tor sale in eniorcement of a mortgage 
or charge, the attachment shall be made, — 

(fl) if the decree were passed by the same Court, then 
by order of such Court, and, « 

(h) if the decree sought to be attached was passed by 
another Court, then by the issue to such other 
Court of a notice by the Court which passed the 
decree sought to be executed, requesting such other 
Court to stay the execution of its decree unless 
and until — 


(j) Mahommed Jllahonmed (1804) 21 Cal. 85; 

Eahn v. Alii Slahomed (1802) 16 Bom. 677. 
(K:) Suil'eeiui v. TTajee llaJiomed (1013) 38 Ufod. 
221 : 'J'Mi/rdas v. Jmjifi (1017) 44 Cal. 


1072. 

( 1 ) Tiruvongadita v. ThiruvaiigadiaU (1914) 26 
Mad. I.. J. 304. 

im) Thakurias v. JosepJt (1917) 44 Cal. 1072. 
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'). 2l,r.5j. (i) the Court wMch passed the decree sought to he 

’ executed cancels the notice, or 

{ii) the holder of the decree sought to be executed or 
his judgment-debtor applies to the ( oiirt re- 
ceiving such notice to execute its own decjco. 

(2) Where a (.'ouit makes an order under clause [a] oi 
sub-rule (1). nr receives an application under snl)-head (//} 
of clause (o) of the said sub-rule, it shall, on the application (ji 
the creditor who has attached the decree of his judginein- 
debtor. proceed to execute the attached decree and npplv 
the net proceeds in satisfaction of the decree sought to ht- 
executed. 

(3) The holder of a decree sought to l)e executed hy the 
attachment of another decree of the nature specified in sub- 
rule (1) shall he deemed to be the representative of the holde' 
of the attached decree and to be entitled to execute such 
attached decree in any manner lawftd for the holder Ihcieot. 

(4r) Whore the property to be attached in the ex-'ciition 
of a decree is a decree other than a decree of the nature re- 
ferred to in sub-rule (1), the attachment shall be made, l)y 
a notice by the Court which passed the decree sought to be 
executed, to the holder of the decree sought to be attacheu. 
prohibiting him from transfen-ing or charging the same in 
any way, and. where such deei’ee has been passed by any 
other Court, also by sending to such othei- Court a notice to 
abstain from executing the decree sought to be attached until 
such notice is cancelled by the Court from which it was sent. 

(5) The holder of a decree attached under this rule 
shall give the Court executing the decree such information 
and aid as may I'easonably be re({uired. 

(6) On the application of the holder of a decree sought 
to be executed by the attachineirt of another decree, the (Joiu't 
making an order of attachment under this rule shall give notice 
of such order to the judgment-debtor boiuid by the decree 
attached, and no payment or adjustment of the attached 
decree made by the judgment-debtor in contravention of 
such order aftc]' receipt of notice thereof, either throTigh the 
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Court or otherwise, shall be recognized by any Court so long 0- 21, 
as the attachment remains in force. 

Attachment and realization of decrees. — For tlie purpose of this rule decrees 
have been divided into two classes, namely : — 

(1) decrees for the payment of money or for sale in enforcement of a mortgage 
or charge, and 

(2) other decrees. 

Jfirst, as to attacliumnt of decrees . — Decrees of the first class are to be attached in 
the manner presciabcd by siib-r. (1}. Decrees of the second class are to bo attached 
in the manner preseribed by sub-r. (i). 

Next, us to realization, of atlarhed decrees . — ^Decrees of the first class are to be 
realized in the manner prescril)ed bj" sub-r. (2). There is no provision made in this 
rule for the realization of decrees of the 2nd class, e.g., a deerce for partition, or for 
foreclosure of a mortgage or a decree for specific performance. These decrees ate to 
be realized by a sale thereof. Cut dcerccs of the first class, that is, money-decrees and 
mortgago-deerecs, are not to bo realized by sale. They can only be realized in the 
mannor prescribed by sub-r. (2). 

Decrees other than money-decrees and mortgage-decrees,~Dl holds a 
deerce against J for partition of certain property passed by Court Z. D2 obtains a 
decree against D\ lor Bs. 0,000 in Court Y. If D\ fails to satisfy the decree obtained 
against him by Di, D2 may apply to Court F to execute his (D2’s) decree hy attachment 
and sale of the decree held by D\ against J. The decree held by Dl being neither a 
money-decree nor a mortgagc-dooroc, the ouly mode of realizing it in execution of D2’s 
decree ii by altaehinent and sole thereof. 

£ub-rule (6) : Adjustment of attached decree. — Tliis sub-rule is new. The 
latter jiait of the rule ghes eficot to a Bombay decision that ulieie a decree is attached, 
no .Kljurtiuiul of Ihedeoico subscyupuf to the attachment can be recognized by the 
Court (/!)■ Si e r. 2 ol tiiis Ordci'. 


54. (i) Where the property is immoveable, the 

attachment shall be made by an order 
prohibiting the judgment-debtor from 
transferring or charging the property in any way, and all 
persons from taking any benefit from such transfer or charge. 


Attachment of immo^ c- 
able piopurty. 


(2) The order shall be proclaimed at some place on or 
adjacent to such property by beat of drum or other customary 
mode, and a copy of the order shall be affixed on a conspicuous 
part of the property, and then upon a conspicuous part of the 
Court-house, and also where the property is land paying 
revenue to the Government, in the office of the Collector of 
the district in which the land is situate. 

(;t) GopoZ V. JoMfimal Boiix. 522. 

lo 
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0. 21, Omission to beat the drum. — Snch an omission is a “material iiregularify” 

rr. 54-S-7. within the meaning of r. 90 of tliis Ordci (o). 

Proclamation of sale. — See r. 64 below and notes thereto. 


liemoviU of attachment 
after patiefuction of decree. 


55 . 


Where — 


(o) the amount decreed with costs and all charges and 
expenses resulting from the attachment of any 
property are paid into Court, or 

(6) satisfaction of the decree is otherwise made through 
the Court or certified to the Court, or 


(c) the decree is set aside or reversed, 

the attachment shall be deemed to be withdrawn, and, in the 
case of immoveable property, the withdrawal shall, if the 
judgment-debtor so desires, be proclaimed at his expense, 
and a copy of the proclamation shall be affixed iu the manner 
prescribed by the last preceding rule. 


56. Where the property attached is current coin or 
currency notes, the Court may, at any 
Order for payment of coin time cluriiig the continuance ot the attach- 

or currency notes to p-irty t ^ , i . i • , 

entitled under decree. ment, diiect that such coin 01 ' iiotes or a 
part thereof sufficient to satisfy the decree, 
be paid over to the party entitled under the decree to receive 
the same. 


57 . Where any property has been attached in execu- 
tion of a decree, but by reason of the 
^Det ermination ot attach- decree-holder's default, the Court is unable 

to proceed further with the application 
for execution, it shall either dismiss the application or for 
any sufficient reason adjourn the proceedings to a future 
date. Upon the dismissal of such appheation the attach- 
ment shall cease. 

Object of the rule. — ^The object of the rule is to put an end to doubts uliicli 
have arisen from time to time as to tho eontinuance of an attaehment by reason of the 
practioe of “ striking off proceedings ” or “ removing proceedings from tho file ” for 
which there wa-s no justification under any of the earlier Codes. 


(a) Trimliak v. Sana (1888) 10 Bom. 504. 



INVESTIGATIOSr OF CLAIMS AND OBJECTIONS. 


291 


Investigation of Claims and Objections. 0.21, r.58. 

58 . (1) Where any claim is preferred to, or any 

objection is made to the attachment of, 

In^estigation of claims to. anv Drooerty attached in execution of a 

and obicctions to attach- i 

mcnt of, attached laopcity. dccree ou tne gTouud that such property 
is not liable to such attachment, the.,.ClQnr t 
shall pr oceed to investigate the claim or objection with the 
lUsT power as regards the examination of the claimant or 
■objector, and in all other respects, aAilh.e was.a.party to the 
suit 

Provided that no such investigation shall be made Avhere 
the Court considers that the claim or objection was 
designedly or unnecessarily delayed. 


(2) Where the property to which the claim or objection 
, , , applies has been advertised for sale, the 

Court ordering the sale may postpone it 
pending the investigation of the claim or objection. 


Rules 58 to 63. — These rules deal with investigation of claims iwcferrcd to pro- 
perty attached in e.\eoutioii ol a decree, and of objections to (ho attachment of such 
propel ty. 

5 copc of the rule. — Objections to attachment raided by a jjnrty to the suit in 
■which the decice under o.vceution was passed or by his rcpnnailalive fall within tho 
scope fit 17. Olijcctions to attachment raised by a llnril pi/iy come under the jircscnt 
rule. Thii ilWiiictioii is important in two ways : — 


1. Whole an objection to attacliincnt is made by a piiHy to tho suit or his rcjirc- 
sintaln,, the olijector should jjrocccd by an application under il : a separate suit for 
the put jio.' loDctl. Blit where an objection to atlnchnienl i.s made by a third party, 
the objecioi m.iy nV/nr piocecd by an a ppliealion under this rule or ha may bring a 
rcgulai 'iii'i to esiabli.sli his objection; lailuro to proceed by an application under this rule 
is no bar to a se]jaralc stiit. Tho object of tliis rule is to give a claimant a speedy and 
summary remedy, but the rule docs not deprive him of his remedy by suit. Tho summary 
remedy given by this rule is alternative to tho remedy by way of suit (p). 

2. An order made under s. 47 allowing or disallowing an objection to attachment 
is a “ decvec (s. 2), and is thercfoie ujrpealablc. But orders under rr. CO, Cl and 62 
made upon an a])plication under this rule are not appcalalh (q), and tho remedy of the 
party au.iinst whom the order is made is by- a regular suit to ostablisli the right whioli 
ho claims to tiic property in dispute. Such suit mn.st he broiiglit within one year from 
tho date of the order [Limitation Act, art. 11] (r), but subject to such suit, the order is 


(n) Sundae Sinqh v. Ghasi (1806) 18_A11. 410; 
Kri.ii.tuhhupali v. Vihrama (1895) 18 Mad. 
l^l. 1 7 RaqhunaUi v. Sarosh Kama (1809) 
23 Itimi. 2CG. 


(}) Aidul V. Muliimviad (1882) 4 All. 100 '> 
Dayaram v. Gotardhandts (1904) 28 Bom. 
458. 

(r) Ilarishankar v. Narain (1894) IS Bom. 200. 
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0. 21 , conclusive (s) ; see r. 63. TJ It has been stated above that an order under r. 60, 61 or C2 
rr. 5S=fiO. is unt appealable. The reason is that an order made under any of these rules is included 
in the list of appealable orders specified in 0. 43, r. 1. But an order under r. CO, 61 oi 
(12 made by a Judge on the original side of the High Court of Calcutta, Madras, or Bombay 
is a ‘"judgment” within the meaning of clause 1.5 of the Charter, and is therefore 
appealable under that clause {t). 

The following illustration showa the operation oi rr. .'58-62. In execution of a dccn-e 
obtained by A against B certain property alleged to belong to JB is attached. If the ])io- 
perty attached is claimed by C, C ma.y bring a regular suit for a declaration that the 
property attached belongs to him and for removal of the attachment. Or, if he desires 
to avail himself of the speedy remedy provided by this rule, he may present an applUa- 
lion to the Court executing the decree claiming that the property belongs to him and fur 
lire 1 emo val of the attachment. If C adopts the latter course and his claim is allowed 
(r. ('0), .1 (decree-holder) may bring a suit under r. 6.3 for a declaration that the properly 
belongs to B (judgment-debtor), and is therefore liable to attachment. And if C’s cLiim 
is disallowed (r. 01 ), he may bring a suit for a declaration that the property attached 
tjelongs to him, and is thei"cfoie not liable to attachment. If no sneh suit is broucht 
uithin one year from the date of the order under r. lib or (il, the order i\ ill be conclusive. 

Objections to attachment, though made by parties to a suit or their np/csc/it- 
iives, come within the scope of this rule if the objection is based on the ground that the 
pi-oporty attached is held by tliem o» behalf of n third jtarlg as a trustee, guardian, oi in 
other (iduoiary e.ip.ioity. 

Rules s 8 to 63 apply to “debts” also. — .4 obtains a decree ag.iinst 74 i."- 
Ka. ."i.flOO, and attaches in execution of the deoree a debt alleged to bo due by 0 to L, 
Can C .il>ply under this rule to have the attachment mmoved? Yes; and if the all.ieh- 
moiit is nov removed, ho may institute a suit ior .a decLiralion that no debt is due troia 
him to B. The .suit must be brought witliin a year from the date of the order affain-": 
him. Tf no suolr suit is filed, the order will he conclusive against him (rr). 

59. The claimant or objector must adduce evidence 
to lie adduced to show that at the date of the attach- 

ment he had some interest in, or tvas 
possessed of; the property attached. 

60. Where upon the .said investigation the Court is 

satisfied that for the reason stated in the 
.itSiraut* claim or objection such property was not, 

when attached, in the possession of the 
judgment-debtor or of some person in trust for him, or in the 
occnjiaiicy of a tenant or other person paying rent to him, 
or that, being in the possession of the judgment-debtor at 
such time, it was in h^ possession, not on his own account 

(s) Ruliivn Jinx Abdul Eader (lOOo) 32 Gal. 537 ; I 555. 

SardJuiri Eal v. AmMka Perskad (1888) 15 I {v) Chidawdtara v. Ea/naiamy (1904) 27 67 • 

(’III. 521, 526, 15 I. A. 123. Taytdiulli v. Aimaram (1014) 33 Horn. 

(0 Sabhopaihi v. yarayanasami (1902) 25 Mad. > 
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or as his o^vn property, but on account of or in trust for some 
other person, or partly on his own account and partly on account 
of some other person, the Court shall make an order releasing 
the property, wholly or to such extent as it thinks fit. from 
attachment. 


Effect of order of release,— All oiclei made under thi.s lulc iclcasint; the pro- 
fpity attached hem aUadimcnt is oidj pioiiwonaland Jiahle (o be set aside hi a re- 
gular suit (r. (j 3). “ It is nut coni hisnc ; a suit maj be 1 rought to claim the propeity, 

nofw itDstantling the eider ' (a). It Jias not the effect therefore of putting an end 
to an attachment dulj made, so as, to kaie the claimant tree to deal with the property 
as he hhea, ii a suit is biouglit by the deciec-holdei to establish his right to attach 
the piopcity, and a dcciee is passed foi Idm, the cflett of tile decree is to eel aside the 
erder of tdiase, and to niainlain the .itlacbment oiiginallj" made. The result is that any 
private transter ot the piopcitj h\ the claimant, though made ujler an order under this 
inle releasing the piojert.v tioin .ittailimeiit, mil be roid under s. 64, if the right to 
attach is suhscqucntlj established b\ a ^iiit under r. 63 (w). In exeention of a decree 
obtained hy A against U ceitain pwpertj standing in tlm name of 0 (H’a son] is attach- 
ed. C objecis to the .vU.vehiiioiit, .iiid tlio piopcity is released from attachment under 
this rule. 0 then mortgages the propeity to il/. .-I then sues B and C for a declaration 
that B, and not C, is the real owner of the property, and that the property is therefore 
liable to bo sold in execution of hi-, deeicc against £,and .i decree is passed in hi« favour. 
The property is then lo-attaohcd and sold in execution of .I's decree, and purchased 
bv P. Tho mortgage to -If is a liiinsfer contrary to the attachment within the meaning 
ot a. 64, and P takes the piopcity free from tho moitgagc. 


61. Where the Court is satisfied that the property 

was, at the time it was attached, in the 
prScrty^ttaciici possession of the judgment-debtor as his 

own property and not on account of any 
other person, or was in the possession of some other person in 
trust for him, or in the occupancy of a tenant or other person 
paying rent to him, the Court shall disallow the claim. 

62. Where the Court is satisfied that the property 

, is subject to a mortgage or charge in favour 

Continnance of attach- p * ^ • j 

aient Bubjcct to claim of Qi some peisoii iiot in possession, anci 
mcumiiranccr. tlunks fit to coutmue the attachment, 

it may do so, subject to such mortgage or charge. 


* 63. Where a claim or an objection is preferred, the 
party against whom an order is made 
ii'^ay institute a suit to establish the right 
which he claims to the property in 


(v) SardhaH Lai y. At/dtUta Pershad (1888) 15 Cal. 
621, 16 l.A. 123. 

(vO Bonomali v. Prosvnna (1896) 8S Cal. 829; 


Ram Chandra v. J\iude$htcar (1906) S3 Cal. 
1168 ; AH Ahmad Khan v. Bawidhar (1909) 
31 All. 367. 


0 . 21 . 
rr. 60-63. 



294 


THE FIRST SCHEDULE. 


0-21, dispute, but subject to tbe result of such suit, if any, the order 
rr. 63, 64. conclusive. 

Scope of the rule. — This rule proviclps tliat unless the party against nliom an 
order is made under r. CO, 01 or C2 institutes a suit to establish the right ^\ hieh lie claims 
to the iiroperty in dispute [within the period of a 5 'car from tlie date of {lie order as 
provided by art. 11 of the Limitation Act, 190S], the order made against him shall he 
oouolusive. 

“ Subject to the result of such suit, the order shall be conclusive.”— Thi-i 
'meani, that unless the suit is brought as provided 115 ' this rule, the party ng.iin,it uhom 
the order is made cannot assert, cither as plaintiff or as defendant in any other suit or 
as a party to any other proceeding, the right denied to him by the order (r). A obtains 
a di-cree against B, and in execution of the decree attaches oertain property alleged 
to belong to jB. C claims that he is in possession of the property under a sale from B 
of a dale prior to the attachment, and applies that the property be released from 
attachment.. The executing Court finds that C was in possession at the date of the 
attachment, but that the sale to him was lioUtious and disallows Cs ebim. Xo .suit 
is brought by C within the picriod of a year to establish his right to the property. The 
properly is then sold in execution, and purolmsed by P. P then sues 0 for pnsse.<sioii, 
C is precluded in this suit from again asserting his right as purchaser fl'om 1) Xo 
suit having been brought by him within the period of limitation, the order disnllowinu 
his claim became conclusive against him under this rule. 

Payment by claimant under protest. — If the claimant fails, and the attacli- 
ment is not removed, ho is not compelled to bring a suit under this rule for a dcelara- 
tion of his title to the property. He may prevent the sale of the property by ]wying the 
decretal amount to the decree-holder, and then sue for it as money jiaid under compul- 
sion of law, i.e., under pressure of execution-proceedings (y). FurUier lire claimant N 
not bound to take proceedings under the Code to set aside the attaohmoiit. He may pay 
the amount of the decree under protest, and then .sue as stated above (z). 


Sale generally. 


64. Any Court executing a decree may order that 
any property attached by it and liable to 
attaS ‘{’o“o“sSfa'’ana seIc, ot sucb portioH thereof as may seem 
necessary to satisfy the decree, shall be 
sold, and that the proceeds of such sale, 
or a sufficient portion thereof, shall be paid to the party en- 
titled under the decree to receive the same. 


x) yevuigauda v. Pare»ha (1808) 22 Bom. 640; 
Snrnamoyi v. Aalintosh (1000) 27 Ca). 714; 
Koipjana v. Doomi (1006) 20 Mad. 225. 
Ditlichnnd v. llamkWifn (1881) 7 G&l. 048, 8 
1. A. 03 ; Jugdeo v. Raja Singh (1888) 15 


Cal. 656. Sec also JasvaUingji v. Secretarij 
of Stale (1800) 14 Bom. 209. 

(g) Kanhoifa Lai v. National Bank of India 
(1913) 40 Cal. 598, 40 1. A. 50. 
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65. Save as otherwise prescribed, every sale in execu- o. 21, 

tion ot a decree shall be conducted by an rr- fi5, 66. 
anfii ow’Mc”” officer ol the Court or by such other person 

as the Court may appoint in this behalf, 
and shall be made by public auction m manner prescribed. 

“ Save as otherwise prescribed.” — S(c i. 76 Ixlow. 

66. (1) Where any property is ordered to be sold by 

public auction in execution of a decree, 
pnw“Slrtion" “ the Court shall cause a proclamation of 

the intended sale to be made in the lan- 
guage of such Court. 

(2) Such proclamation shall be drawn up after notice 
to the decree-holder and the judgment-debtor and shall state 
the time and place oi sale, and specify as fairly and accurately 
as possible — 

(а) the property to be sold ; 

(б) the revenue assessed upon the estate or part of 
the estate, where the property to be sold is an 
interest in an estate or in part of an estate paying 
revenue to the Government : 

(c) any incumbrance to which the property is liable : 

(d) the amount for the recovery of which the sale is 
ordered ; and 

(e) every other thing which the Court considers mate- 

rial for a purchaser to know in order to judge of 
the nature and value of the property. 

(3) Every application for an order for sale under this 
rule shall be accompanied by a statement signed and verified 
in the manner hereinbefore prescribed for the signing and 

, verification of pleadings and containing, so far as they are 
known to or can be ascertained by the person making the 
verification, the matters required by sub-rule (2) to be speci- 
fied in the proclamation. 

(4) For the purpose of ascertaining the matters to be 
specified in the proclamation, the Court may summon any 
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O. 21, person whom it thinks necessary to summon and may examine 
rr. 68, 87. ^ respect to any such matters and require him to produce 

any document in liis posses.sion or power relating thereto. 

specification of property to be sold. — Sdc notes tnr. flO “ Material 
irregularity in publishing or conducting sale,” No. I. 

Specification of revenue. — See notes to r. 00 below, “ llatcrial in-egularity 
in publishing or conducting sale."’ Nos. 1 and 2. 

Specification of incumbrances. — Sec notes to r. 90 below, “ Material irregu- 
larity in publishing or conducting sale.” No. 1 . 

Sale by Court — Duty of Court. — In a case iu which the terms of the pioela- 
mation were not clearly explained by the ofScer of the Court condnoting the sale to .i 
person present at the sale who asked that the terms be explained, and such person wa- 
thereupon misled into buying property which was subject to mortgages amounting to 
•more than its value, the Judicial Committee in setting aside the sale observed : “Tn sales 
under the direction of the Court it i.s incumbent on the Court to be scrupulous in the 
extreme and verj- careful to see that no taint or touch of fraud or deceit or tni'.represonte - 
tion is found in the conduct of its ministers. It would be disastrous, it would he iib.-.o- 
! lutely shocking, if the Court were to enforce against a purcha.scr misled by its duly 
accredited agents a bargain so Ulusorj' and so imconscientioua ns this ” (u). 

Irregularity in publishing sale. — Roc notes tor. 90 below, Material iircgu 
Inrity in publishing or conducting sale." 

67 . (1) Every proclamation shall be made and pub- 

Mode c£ Tnniriag ptocu- lished, as nearly as may be, in the manner 
presciibed by rule .54, sub-rule (2). 

(2) Where the Court so directs, such proclamation shall 
also be published in the local official Gazette or in a local 
newspaper, or in both, and the costs of such publication 
shall be deemed to be costs of the sale. 

(3) Where property is divided into lots for the purpose 
of being sold separately, it shall not be necessary to make 
a separate proclamation for each lot, unless proper notice 
of the sale cannot, in the opinion of the Court, otherwise 
be given. 

Non-compliance with the provisions of this rule. — Omission to caiTy oul 
the provision.^ of this rule docs not render the sale void. Such an omission, howovcv. 
amounts to a “ material irregularity"’ within the meaning of r. 90 below, and the sale 
may be set aside if the Courtis satisfied that substantial injury has re.sulted from the 
irregularity (6). [The reader is advised to read r. 90 at this stage, and note particularly 
the proviso to that rule.] 

(a) Kola Nita v. Earperink (1908) 30 Cal. 333, I (I>) ffona itunor v. Gafom CAuTuftr (1891) 18 Cal. 

331, 36 I. A. 32, 37. I 122. 



ADJOURNMENT OE SALE. 


297 


68. Save in the case of property of the kind described 0. Zl, 

nme of Mic prowo to the rule 43, no sale here- 

under shall, without the consent in writ- 
ing ot the judgment-debtor, talve place until alter the expira- 
tion of at least thirty da 3 's in the ease of immoveable pro- 
perty, and of at least fiite6iif..day& in the case of moveable 
property, calculated from the date on which the copy of the 
proclamation has been affixed on the Court-house of the Judge 
ordering the sale. 

Non-compliance with the pi'ovislons of this rule. -It a salo U held before 
the c\|'>ir.ition of the peiiod piesciilx'd bv tliK rule, it is not loid, but the case is one 
oi 111.1 tr-iial iriegulaiity ivitbin llic im.iniiia of i. Oil. .md tlic sale iviJl be set aside if the 
C'ouit IS -ntisfiod that Mihsl.iiiti il in|iii\ Im'- iiMiltfd fiom the irrosularity (r). 

69. (1) The Couit may. in it'^ discretion, adjourn 
Adjonramcni oi sten- anv Sale hereimder to a specified day and 

hour, and the officer conducting any such 
sale may in his discretion adjourn the sale, recording his 
reason for such adjournment : 

Provided that, where the sale is matle in, or within the 
precincts of, the Court-hotise, no such adjournment shall 
be matle Avithout the leaA'e of the Court. 

(2) Where a sale is adjourned under sub-rule (1) for a 
longer period than ^ven d^s. a fresh proclamation under 
rule 67 shall be made, unless the judgment-debtor consents 
to AA'aive it. 

(3) Every sale shall be stopped if before the lot is knock- 
ed down, the debt and costs (including the costs of the sale) 
are tendered to the officer conducting the sale, or proof is 
given to his satisfaction that the amount of such debt and 
costs has been paid into the Court which ordered the sale. 

Omission to fix hour for sale. — Such an omis'-inn uinounti. to a '■ material 
inegiiliirity ” within the nieanin<r of r. 90 below ((f). 

Omission to issue fresh proclamation. — Sucli .m omission amounts to a 
“ nutoiial irregularity ” within the me.ining of r. 90 below (e). 

70. Nothing in rules 66 to 69 shall be deemed to apply 

„ . , to any case in which the execution of a 

decree has been transferred to the Collector. 

(e) V. AhmeA (1894) 21 Col. 06 20 I. A. 1 (<Q Mahabir v, D^uMAart (1904) 81 Col. 815. 

176. f (e) Ba^al Chunder v. RafMthur (1891) 18 Cal. 496. 
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0. 21 1 Execution of decrees by Collector. — Sec ss. 68 to 72, and the third Schedule, 
r. 70-72. 

71. Any deficiency of price which may happen on a re- 

sale by reason of the purchaser's default, 
Defauitini! purchaser ans- and all expenscs attending such re-sale, shall 
werawe for los- on rc-saio. Certified to the Couit 01 ’ to the Collector 

or subordinate of the Collector, as the 
case may be, by the officer or the person holding the sale, and 
shall, at the instance of either the decree-holder or the judg- 
ment-debtor, be recoverable from the defaulting jiurchaser 
under the provisions relating to me execution of a decree for 
the payment of money. 

72. (1) No holder of a decree in execution of n'hich 

„ , ,, , . property is sold shall, without the express 

for or buy proiicity nithout permissioii of the Couit, bid for or purcliase 

pcriai-sMoii. , i . ■* 

the propertya 

(2) Where a decree-holder purchases with such permis- 

sion, the purchase-money and the amount 
viioro dccroo-iioider pur- duG ou the cleciee iiiay, subject to the 

amount ot tlccico . , « , . 'J , 

may be taken as 1 JH 3 malt. prOVlSlOnS 01 SectlOIl TS, 06 Set Oil agaiUSt 

one another, and the Court executing the 
decree shall enter up satisfaction of the decree in whole or 
in part accordingly. 

(3) Where a decree-holder purchases, by himself or 
through another person, without such permission, the Court 
may, if it thinks fit, on the application of the judgment-debtor 
or any other person whose interests are affected by the sale, 
by order set aside the sale ; and the costs of such applica- 
tion and order, and any deficiency of price which may happen 
on the re-sale, and all expenses attending it, shall be paid by 
the decree-holder. 

No separate suit, — Where a dccrcc-hoWer vithout leave of the Court buy-i 
the property of tlic iudpmcnt-dcbtor at a Court wile, the remedy of the latter i? by appli- 
cation under this rule and s. 47, and not by a separate suit : a separate suit is barred 
under s. 47. The que'.tion u hother the sale should be set aside or not is a question be- 
tween the “ parties to the suit ” relating to the “ execution ” of the doorcc within the 
moaning of a. 47, and it must therefore be decided by the Court executina the decree, 
and not by a separate suit (/). Note the words “ may by order sot aside the sale ” in 
sub-i. (S). 

(!) Qmvt Sahharam (180S) 22 Eom. 271; Dwrga y, Bahnant (1901) 23 -til. 478; Viraraghata 
V. ’Venkata (1893) IG Had. 287. 



SALE OE MOVEABLE PROPERTY 


299 


“ The Court may, if it thinks fit, set aside the sale.”— Those ^^o^d‘s cloiirly 0. 21, 
sho'VN tint a purchase b-y a dccu i. -hoWc i rMthout pcimi-'-ioii not i])\o facto \oid, such rr. 72-74. 
paichast IS \ iilid until it IS s( t ismo niidn this rule {g) In dctoimmmg Mhctliti the 
sale should ho set aside, the ( ouit should talc into considoiation uhcthci the pioporty 
has been sold at an ader^ualL oi imdtuuato price (ti). The sale may bo set aside oven 
after coiifiimation (i). 

Sett'n< off decretal amount against purchase money. — It may be one ot 
the tcims on u Inch the pi imi'sion to hid is granted tluit tlicic should not be this right 
of set oil. In such a case no st*- oh cm be diicctcd (j). 

73. No officer or other person having any duty to 

perform in connection with any sale ^all, 
piudu"11\'o(“c“‘‘‘”“ “ either directly or indirectly, bid for, acquire 
or attempt to acquire any interest in the 
pioperty sold. 

Coiipsio Tiansfoi of Ihu]H't\ lit, I3(. 

Sale of moveable p-ojjeity. 

74. (1) "Where the property to be sold is agricnl- 

dueJ'' " tuial produce, the sale shall be held, — 

(«) if such produce is a growing crop, on or near the 
land on which such crop has groivn, or, 

(6) if such produce has been cut or gathered, at or 
near the threshing-floor or place for treading out 
grain or the like or fodder-stack on or in which 
it is deposited : 

Provided that the Court may direct the sale to be held at 
the nearest place of public resort, it it is of opinion that the 
produce is thereby likely to sell to greater advantage. 

(2) "Where, on the produce being put up for sale, — 

(ft) a fair price, in the estimation of the person holding 
the sale, is not offered for it, and 

(6) the owner of the produce or a person authorized 
to act in his behalf applies to have the sale post- 
poned till the next day or, it a market is held at 
the place of sale, the next market-day, 


(ff) Ganeih 7 , Gopal (1917) 41 Bom 357 
(7(0 Maihitra v Nathunx (1885) 11 Cal 731. 


(0 TliaViu V .Ron^u(lOOO) 32 Mad 242. 

0) Hazarmal v. Nanidev (1908) 82 Bom. 379. 
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0. 21, the sale shall be postponed accordingly and shall be then 
•r. 74=78. completed, whatever price may be ofiered for the produce. 


75. (1) Where the property to be sold is a growing 

crop and the crop from its nature admits 
to'grow^rao'™'’^ beiiig stoi’cd but has not yet been stored, 

the day of the sale shall be so fixed as to 
admit of its being made ready for storing before the arrival 
of such day. and the sale shall not be held until the crop has 
been cut or gathered and is ready for storing. 

(2) Where the crop from its nature does not admit of 
being stored, it may be sold before it is cut and gathered, 
and the purchaser .shall be entitled to enter on the land, and 
to do all that is necessary for the purpose of tending and cutting 
or gathering it. 


76. 


Negotiable iiiatiiimcnt 
florl ^ii.ircs in coipointion*' 


Where the property to be sold i.s a negotiable in- 
.strument or a share in a corporation, the 
Court may instead of directing the sale to 
be made by public auction, ^luthorize the 


sale of such instrument or share through a broker. 


77. 


Sale b> public auction 


(1) Where moveable property is sold by pub- 
lic auction the price of each lot shall be 
paid at the time of sale or as soon after 
as the officer or other person holding the sale directs, ami 
in default of payment the property .shall forthwith be re-sold. 

(2) On payment of the purchase-money, the officer or 
other person holding the sale shall grant a receipt for the same, 
and the sale shall become absolute. 

(3) Where the moveable property to be sold is a share 
in goods belonging to the judgment-debtor and a co-owner, 
and two or more persons, of whom one is such co-owner, res- 
pectively bid the same sum for such property or for any lot. 
the bidding shall be deemed to be the bidding of the co-owner. 

'/ 78. No irregularity in publishing or conducting the 

'irregularity netto vrtiate piOperty shall vitiate the 

Injured sale j but any person sustaimng any injury 
by reason of such irregularity at the hand 
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of any otlier person may institute a suit against Mm for com- 
pensation or (if such other person is the purchaser) for the 
recovery of the specific property and for compensation in 
default of such recovery. 

Scope of the rule. — T liL ink jnovidcs for the cah; of inegularity in publishmc 
or conduc tins' the ■-alo of vioi > alh ]iioi erty. Buie 00 deals n ilk inegularity in puhlish- 
ing 01 condiictine the ‘■ale of lutmmiable property. 

79. (1) Where the property sold is moveable pro- 

pdiM IV 01 liioss tijit pio- uhich actual seizure has been 

petv .ivw- .,,,1 s.iuie‘ delivered to the pur- 

chaser. 

(2) AVheie the piopcity sold is moveable property in 
the possession of some person other than the judgment-debtor, 
the deliver}'- thereof to the purchaser shall be made by giving 
notice to the ]ierson in possession prohibiting him from deli- 
vering possession oi the ifroperty to any person except the 
purchaser. 

(3) Where the pi opeity. sold is a debt not secured by a 
negotialile instrument, or is a share in a corporation, the 
delivery thereof shall be made by a UTitten order of the Court 
prohibiring the creditor from receivmg the debt or any in- 
terest thereon, and the debtor Mom making payment thereof 
to any person except the ]iiu'chaser. or jirohibiting the person 
in who'iC name the share may he standing from making any 
transfer of the share tfi any person except the purchaser, 
or leceiving jiayment of any dividend or interest thereon, 
and the manager, secretary or other proper officer of the 
coxpoiation from permitting any such transfer or making 
any such payment to any person except the purchaser. 


1 'raiibiLi 01 iiciiotiaLlc in- 
btiumcnlb and shaics. 


80. (1) Where the execution of a document or the 

endorsement of the party in whose name 
a negotiable instnmient or a share in a 
corporation is standing is required to 
transfer such negotiable instmment or share, the Judge or 
such officer as he may appoint in tMs behalf may execute 
such document or make such endorsement as may be necessary, 
and such execution or endorsement shall have the same effect 
as an execution or endorsement by the party. 


0 . 21 . 
rr. 78-80. 



302 


THE FIRST SCHEDULE. 


0 . 21 , 
rr. 80=83. 


(2) Such execution or endorsement may be in the fol- 
lowing form, namely : 

A. B. by C. D., Judge of the Court of (or as the case may 
be), in a suit by E. F- against A. B. 

(3) Until the transfer of such negotiable instrument or 
share, the Court may, by order, appoint some person to re- 
ceive any interest or dividend due thereon and to sign a re- 
ceipt for the same ; and any receipt so signed shall be as valid 
and effectual for all purposes as if the same had been signed 
by the party himself. 

81 . In the case of any moveable property not herein- 
before provided tor, the Court may make 
an order vesting such property in the 
purchaser or as he may direct ; and such 
property shall vest accordingly. 


Sale of immoveable ‘projxrty. 


W'hat Couits may order 
aoles. 


82 . Sales of immoveable property 
in execution of decrees may be ordered by 
any .Court other than a Court of Small 
Causes. 


83 . (1) Where an order for the sale of immoveable 

property has been made, if the judgment- 
Po-.troiimoiit 01 sail to debtor can satisfy the Court that there is 

enable judmnciit-dcbtor to it j f 

raise amoniit oi iiccilc reason to belicve that the amount ol the 
decree may be raised by the mortgage or 
lease or private sale of such property, or some part thereof, or 
of any other immoveable propei-ty of the judgment-debtor, the 
Court may, on his application, postpone the sale of the pro- 
perty comprised in the order for sale on such terms and for 
such period as it thinks proper, to enable him to raise the 
amount. 


(2) In such case the Court shall grant a certificate to 
the judgment-debtor authorizing him ndthin a period to be 
mentioned therein, and notwithstanding anything contained 
in section 64, to make the proposed mortgage, lease or sale : 
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Provided that all monies payable under sucb mortgage, 
lease or sale shall be paid, not to the judgment-debtor, but, 
save in so far as a decree-holder is entitled to set off such 
money under the provisions of rule 72, into Court : 

Provided also that no mortgage, lease or sale imder 
this rule shall become absolute until it has been confirmed 
by the Court. 

(3) Nothing in this rule shall be deemed to apply to 
a sale of property directed to be sold in execution of a decree 
for sale in enforcement of a mortgage of, or charge on, such 
property. 

Confirmation of sale by Court. — Where permission to raise the amount of 
decree hy piivate sale li.i-, liecn sianled to the judiment-debtor by two Courts in each 
of whioli there has l)ecn a decree ji.i-sed apainst him, it is cnouph if the sale is confirmed 
by one Court : it is supeifluoun to apiily to the other Court tor conflrmttion of the 
same sale [h). 

y 84. (1) On every sale of immoveable property the 

person declared to be the purchaser shall 
pay immediately after such r^eclaration a 
deposit of twenty-five jrer cent, on the 
amount of his purchase-money to the officer or other person 
conduciing the sale and, in default of such deposit, the pro- 
perty shall forthwith be re-sold. 

(2) Where the decree-holder is the purchaser and is 
entitled to set off the purchase-money under rule 72, the Court 
may dispense with the requirements of this rule. 

Material Irregularity.— It I'ls been hold by the High Court of Allahabad that 
if tlio doposit of 25 jxr cciil. is not m.ude immediately, tliei-e no sale, and that the pro- 
perty should be forlhuilh put up again and sold (Q. On the other hand, it has been 
held by the High Courts of Calcutta and Madras that failure to deposit the 2S per cent, 
as required by this rule is iio more than a “ material incgulnrity ” within the meaning 
of r. 90, which would render the sale voidable if substantial injury has resulted by reason 
of such irregularity (m). 

85. The full amount of purchase-money payable shall 
be paid by the purchaser into Court before 
oi'^pmehtee-Seyf *“ the Coui’t closcs ou the fifteenth day from 
the sale of the property : 

(k) Andanapa v. Bliimrao (1805) 19 Bom. 530. (ni) Bh\m v. Haruan (1880) 10 Cal. 83 ; Venkata 

(l) Amir Jiegam v. Bank of Upper India, ltd, v. Sama (1801) 14 Mad. 227. 

(1008) 30 All. 273. 


0. 2i. 
rr. 83-85. 
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0. 21, Provided that, in calculating the amount to be so paid 
rr. S5'S8. Court, the purchaser shall have the advantage of any 
set-off to which he may be entitled under rule 72. 

“ Shall be paid by the purchaser.” — Tlio purchaser is bound to aeo ch a tlu* 
money reaches the Court in time to batisfy the requirements oJ this rule, li the ])ut- 
chasc-nioncy is not received by the Court in iimc» it will not avail him to say 1 1*.' t h« * had 
posted the money in time, for the Post Office is not the .igent of the Court (?i). 

Where the Court or office is closed on the fifteenth day, — In t.uv.h (.is.* 
the payment may bo made on the ne\t da> on which tixe Court or office is ojh . 1 . • 

General CUnsps Act 10 of 18ft7. s. 10. 

86. In default of payment within the period mentioned 

in the last preceding rule, the deposit 
pajSent“‘ “ " Hiay, if the Court thinks fit, after defray- 

ing the expenses of the sale, be forfeited 
to the Coverument and the property shall be re-sold, and the 
defaulting purchaser shall forfeit all claim to the property 
or to any part of the ^nm for which it may subscc[uently be 
sold. 

Forfeiture of deposit to Government.— Thu old scotioii pro\itli'd t'lil. iho 
deposit " sknll be toitoited to Government.” This provision led to haiiWiip iiicci- 
tain cases. To obviate any lurdohip Uut may arise, the ords ■' may, if Uie Court 
thinks, fit,” lia\o b(cn substituted for the vord ‘‘ bliall.” It is no longer o'.Iiu.itoi y 
upon (lie C'oiiit to foiicit the deposit in tmri/ me. 

87. Kvciy re-, sale of immoveable property, in tlefaidt 

of payment of the purchase-money A'.'ilhin 
Notification on rc-saic. the pei'iod allowed for such payment, 
shall be made after the issue of a fresh 
proclamation in the maimer and foi- the period hereinbefore 
prescribed for the sale. 

Fresh notification. — AlicsU noUheatioii is only neeessary '\\bcii tlu ic-sale 
is in default of payment of tho ijuicltaic-inoiiey withiu the timo allotvod by i. Sj. Xu 
fresh notification is necessary for a re-salc in default of payment of the 25 per cent 
deposit required by r. (o). 

■'!. 88. Where the property sold is a share of undivided 

immoveable property and two or more 
*“ persons, of whom one is a co-shaier, re,s- 
pectively bid the same sum for such pro- 
perty or for any lot, ^e. bid shall be deemed to be tbe bid of 
the co-sharer. 

Soo as to movoablo pioperfcy, r. 11, bub-r. (3) above. 

(n) RaiAckaadfa v. ife/'/a (1808)22 Bom. 415. ] (o) Vailabhm v. 12 Uxd. 4b4. 


^otilication ou rc-salc. 


Bid 01 co-shttrer to have 
piclcrencc. 
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89 . (1) Where immoveable property has been sold 0.21, r.89. 

in execution ol a decree, any person, 
wip on' deposit. either owning such property or holding 
an interest therein by virtue of a title 
acquired before such sale, may apply to have the sale set 
aside on his depositing in Court, — 

(«) for payment to the purchaser, a sum equal to five 
per cent, of the purchase-money, and 

(6) for payment to the decree-holder, the amount 
.specified in the proclamation ot sale as that for the 
recovery of which the sale Ava,s ordered, less any 
amount which may, since the date of such pro- 
clamation of .sale, have been received by the decree- 
holder. 

(2) Where a person applies under rule 90 to set aside 
the sale ot his immoveable property, he .shall not, unless he 
withdraws his application, be entitled to make or prosecute 
an application under this rule. 

(3) Xothing in this rule sliall relieve the judgment- 
debtor from any liability he may be under in respect of costs 
and interest not covered by the proclamation of sale. 

Who may apply under this rule. — The applic.ition to set .aside a sale of im- 
inoa cable pio] city held in cMtutioii ot a dccico may undci this rule bo made by — 

(1) any pci son otMnng the piopcity, or 

(2) any peison lioIdniK an inteicst in sucli propeitj by siituc of a title acquired 

bctuie tlic sale. 

Any person owning the property. — The propcity may be owned by the judg- 
ment-debtor, or it may bo owned by some other person and sold as the property of 
the judgment-debtor. A transfers (by way of gift or sale) certain immoveable property 
to 5. Subsequently the property is attached and sold as .I's property in execution of 
a docieo obt.iinod by C against A. it, as the person ottiu’wy Ihc property, may apply 
under this rule to set aside the sale. 

Any person holding an “ interest in the property by virtue of a title 
acquired before the sale. — A co-sharci may apply under this rule, for he has an 
interest in the property (p). And so also a mortgagee (q). But a person who has merely 
agreed to purchase the property cannot apply under this rule, for a mere contract for 

In) Ttthi Kam v. Izzitl Ah (1908) 30 All 192, 106- I (g) Paretli Nath Natogopal (1002) 29 Cal. 1, 

190. I 


20 
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0 . 21 , 
rr. 89, 90. 




fale of immoveable pioperty docs not of itself create any interest .in the pro- 
perty (r). A co-heir also may apply under this rule (s). 

Deposit of 5 per cent. — ^This deposit must bo made, though the decree-holder 
may himself be the purchaser. The fi\-e per cent, is intended as a compensation to the 
purchaser for his trouble and disappointment for the loss of that wliich was, perhap.s, 
a good bargain (/). 

“ For payment to the decree=-holder ” — Rateable distribution,— The e.v- 
pression “ decree-holder ” in el. (b) of sub-sec. (1) refers to that person alone for satis- 
faction of whose decree the sale had been ordered. It does not include other decree- 
holders who would have a right to claim rateable distribution out of the sale iwocecds 
under see. 73. It is therefore enough if the judgment-debtor depo.sits such amount as 
is sufficient to satisfy the claim of the dccrcc-holdcr at wliosc instance the properly was 
sold. It is not ncecssary that the amount dcpo.5itcd by him should be sufficient to 
satLsfy decrees held against him by other decree-holders also (w). Furtlior, when a 
judgment -debtor dc])osils in Court a sum sufficient to satisfy the claim of tb.e ])ersoii 
for satisfaction of whoso decree the properly wa.s ordered to bo sold, the other decree- 
holders are not entitled to a rateable distribution thereof under s. 73 (a). 

£ub-rule (a). — Where a person applies to set aside a sale under tliis rule and sai- 
aegweady applies under r. 00, ho is not entitled to prosccide the application made by 
him under this rule (to). But an application, though purporting to bo made under 
r. 90, may not really be one under that rule, but one under s. 47 : the provisions of 
sub-r. (2) do not apply to such a case (x). 

Sale of property by separate lots. — Where properly is sold by so])aralo lots 
in execution of a decree, it is not open to the judgment-debtor to aiiply under tins rule 
to set aside the .sale of some only of such lots. The application must be lu set aside 
the sale of all the lots (y). 

90 . (1) Where any immoveable property lias been 

sold in execution of a decree, tbe decree- 
Appiication to set a.-ido bolder, 01 Biiy persoii entitled to share 

?olo on jiround ot imgii- . i i n * . n . • i* 

larity or imud. Ill a ra,teable distribution ot assets, or 

whose interests are affected by tbe sale, 
may apply to tbe Court to set aside tbe sale on tbe ground 
of a material irregularity or fraud in publishing or conducting 
it : 


Provided that no sale shall be set aside on tbe ground 
of irregularity or fraud unless upon tbe facts proved tbe 
Court is satisfied that tbe applicant has sustained substantial 
injury by reason of such irregularity or fraud. 


f r) Hlafiadeo v. Vasudeo (1800) 23 Bom, 181. 

(s) See Abdi'l V. JHatij/ar (1903) 30 Cal, 426, 

(t) Tinomil v. A'vetZ JJastaffhiri (1899) 22 Mad. 

280. 

(«) GatiesA v. ViM (1912) 37 Bom. 387, 

(») Earai v, Faizlur (1013) 40 Cal, 019. 


(w) liajendra v. XH liatan (1890) 23 Cal. O.'iS. 

(z) Harihat Kant v. Hama Famlu (1009) 33 Bom. 
608. 

(y) Kripanath v. Ham Laksmi (1807) 1 C. W. N. 
703. 
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Who may applyiunder this rule, — The only persons that may apply nndei O.21ir,90. 
this rule are — 

(1) the decree-holder, 

(2) Any person entitled to share in a rateable distribution of assets under s, 73 ; 
and 

(3) any person whose interests aie afieoted by the sale — an expression obviously 
of a wider import than the expression “ a person holding an interest in 
the pioperty sold ” used in r. 89 above (z). 

A purchaser at a Court sale, who seeks to set aside the sale on the ground that he 
was indueed by fraud to pay a larger price for the property, is not entitled to apply 
under this rule (a), for though ho may sustain injury by reason of the fraud, it eannot 
bo said tlmt his title to the property is affected by the sale. 

Scope of the rule. — A sale lield in execution of a deerco may be act aside under 
this rule only if the follouing conditions aie present : — 

1. Thcie must be a matciiul inirjvhoity or fraud. 

2. The matoiial irrcgulaiitj or fiaud must be in publishing or conducting the 

snlt. 

3. The apiilioant must have sustained substantial injury. 

4. _ Such injury must have been caused by reason of the material irregularity or 

tiaud. 

Material irregularity in publishing or conducting sale. — The following are 
instances of material iiregulaiity in publMiing or conducting a sale in execution : — 

1. Omission to specify in the pioclamation of sale tho extent of the property 
to bo sold, or the revenue assessed on it (6), ox tho amount of income derived 
horn it, or the incumbrances to which tho property is subject (c) : see r. 6G 
of this Order. 

2. Jlis'tatemcnt of the ^ aliic of the piropcrty or of Government revenue in tho 
piochiiiatioii of sale such a j is oidenlated to mislead intending bidders (d), 
sec 1 . bU of this Order. 

3. Omission to affix a copy of tho sale proclamation as required byj. 67 of this 
Older (l). 

4. Omission to have a drum beaten as required by r. 67 of this Order read with 
rule 54 (/). 

5. Holding a sale of immoveable property before the expiration of 30 days from 
the date on which tho copy of the proclamation has been affixed on the 
Court-house of tho Judge ordering the sale (g ) : sec r. 68 of this Order. 


( :) Abdul Jcic v. Tufa.uddin (1014)19 C. W. K. 
3'IG, 1*26. See Ilurduun Lai v. tsalamutr 
ut-ltth (1010) .lb .Ml. 358 
(a) .Bin idoAuit \. liai Uma tlaiti (1S03) 20 Cal. 
8, 19 I. A. 194. 

(9) Aihapptt V. Ba»)aAr{flAnfi(1808) 21 Hod. 61 ; 
Madma v. Palaniappa (1900) 23 ]Ua<l. 
028. 

(a) Mali aul v. Bhmeani (1002) 0 C. tV. B. 83G. 

( lO Sttadalmwid v. Phul Kmr (1896) 20 All. 412, 


25 I. A. 14fi ; .Vahibir Perstiad v. Otpberts 
(1883) 0 Cal. «3«. 10 I. A. 25; Girdhan 
Suish V. Uurdm Narain (1870) 20 W. K. 
44, 3 I. A. 230. 

(a) Jdam Kumar v. Oolam Chunder (1891) 18 Cal. 
422. 

(rt Trimbak y. Nana (1880) 10 Bom. 504. 

(o) Taiadduk v. Ahmad (1894) 21 Col. GO, 20 1. A. 
170. 
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0.2 1, r. 90. Hon-S£ecification oi the hour to \\hich a sale 18 adjourned (%) see i b<) if 

thie Order 

7 Omission to issue a fresh pioclamation nhcie a sale is adjourned for mon 
than seven days (i), unless the pioclamation has been as aived (j) Wheic i 
sale pioolamation had been issued at the instance of the judgment debtor si\ 
times and a flesh proclamation n as subsequently issued notiff mg tint m 
the absence of ana ordci of postponement the sale aa ould be held at th 
monthly sales cominencmg on I3tb July 1901 at Moiighyi, but thi nioiithlv 
sales did not begin until 17th Jul}, owing to the xbsenee of the piesidm, 
offieei from the station and the sale in question aa as held on dOth July in the 
courso of the monthly sales, aaithout a fiesh pioolimation, then Loidship 
of the Pnay Couneil evpiesscd the opinion that in holding the sale on dOtii 
Julj , the Court did not net 111 contraa ention of the proaisioiis of the f odi 
and tliat there aaas no iiregulaiita in publishing the sale and hold tint 
assuming there avas iriegnlanty, there aa isnoeaidcnee of substint il injiiia 
and that the sale aaas theiefoie aalid (7) see i G9 of this Oidei 

8 Default in pi^ inent of the deposit of per cent as leqiiiied bv i S4 of this 

Order (1) 'icc notes to r h4 

9 Omission on tlio part of the plaintiff to Inac a guntdian ad htrm ijipoinkJ 

of a defendant, ailicio a/7er deciec, but befoie sale, the difindmt Ins 
been adjudged to be of unsound mind (w) see 0 32, i 15 


10 Wnere psoperty belonging to a judgment debtona as attichcd and the jud„ 
ment debtoi died pending the attachment leiaing a aaidoaa ind i imn i 
son, hut no notice of the subsequent pioceeeliii'o, m att leliment aa is 
sera ed on ana peison lepiescnfing the mmoi fuithei fheii^li the p i 
peity consisted of 109 mou/ahs, the proclamation of sile aa is leiel out 
aaithout beat of dium in one onla of the mouaxlis and afii ed to i tree iii 
that a illage , and, fuither, the piocl iiiution didnotsjnofa llii eneiiii 
biances to aahicli the piojieity aaas liable, but staled mcielv tlu aiiniiil 
pioht income and the aalue of the jiiopcrta and the piopeila aa is sold 
at a gloss under aaluation then Lnulsli ps of the Piiaa (ouneilhell 
that the aboae iiregnluities aaiio ill miteml in caul ii dies inltlua 
accordingly set aside the sile («) 


Tt IS to bo noted in this connection th it if tin aet oi omission coinpl line d c f iniouiit s 
to a mateiial iiregulanly, the sale is not aoid, but aoidible Being aoidabli it is liable 
to bo sot aside undei tins lule on the apphcatioii of any of the persons ni> ntioiii d in tl e 
rule But it is important to note tint it aaill not be set aside miUi6 it n jiroaed tint 
substantial mjuiy has lesulted flora the iiicguliiitv see the proaiso to tlu lulc But 
avherc the act or omission complained of amounts to an illegalUt/, it iindeis the sile aoid 
ab imho, and no proof of iiijuiy is icquiiid In cases (3), (j), (8) and (9) aboae it aaas 
contended that the omission complained of amounted to an lUeijahly, and tint tin s ile 
aaas thcufoic loid ab initio and tint it should theiefoie be diehi( d void aa itl out jin t 


(/() i>urno Moyee \ Daklina (1807) 24 Cal 291 , 
Bkilari V 'iiirja Mont (1001) 6 C AIV & 
4S 


(i) Gopee Aalh v Lwhmetput (1878) 3 C*il 542 
(i) Bipin Behan Slttra \ Jatindranath (1910) 37 
{kj til 897 

Lai Rang crmgh v liaianeihiiar (1011) 39 Cu 


29 38 1 200 

(1) Ahmad Bakhsh v Jalta (1006) 2b All 23'>, 
Bhim'itngh\ 5aruwn (1889) 10 Cal 
(w) Aflrfli/flMtt V Kalianamidram (1890) 19 
21 ) 

(w) Krishna Penhad \ Motichand (1913) 40 C 
0j5, 40 I A 140 
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£ substantial injury. But it was hold that the omission, amounted to a material irre- 0.21, r,90. 
ulariti] uidy. and the sale was not void but voidable only, and it could not therefore 
0 set aside unless mbstantinl itijunj uas pioved. Sec notes to s. (13, “ Sale whelh void 
nd when voidable.” 

“ Publishing or conducting the saie.”— This rule applies only whore an 
■regularity has been committed in ptiblis/iitig or txnidticlintj the tale. Henco.this rule 
oes not apply if the sale is sought to be set aside on the ground that the decree in c-vc- 
ution of which the property uas sold was obtained without service of summons on 
ho judgment-debtor (o), or that it uas obtained by fraud (p), or that the Court that 
old the property had no jurisdiction to sell the same (}), or that execution of the decree 
"as time-barred (r), or tliat the property sold was not saleable property within the 
leaning of s. (10 (s). None of these eases involves any “ irregularity in publishing or 
onductiiig the sale.” In all tlic-e eases (he remedy of the p.irty seeking to set aside 
he sale is by .i ngiilar suit. 


Fraud In publishing or conducting sale. — ^The woi-ds '■ or fraud ” are new. 
'ho pre.sont rule requires that an aiiplieation to set a.side a sale on tho ground of fraud 
n publishing nr cojuluetiiig the sale slaaitd bo inade unihr this rule. 

The ob'onatioiis ot their Ldnl-liips of the i’rhy Council in Ijila Bunseedhur v. 
Koonuuir lihidc \nii {!] lia ve a inatei l.i 1 bein ing on tho question ns to when a sale should 
10 sot aside on the ground of fiaud («). In that case their Lordships said that whore 
sale was impeached on tho ground ot fiaud, a difference mu.st 1 k“ mndo between an in- 
loocnt pui'ohaser and ono tainted by tlin Iraud which luis braught about tho cxooutiou 
ale. '• The quostinn i.s, in the formei' ease, which of Ino innocent jiarties shall sulferj 
n the lattei, ulietlier he ulio has uronged the other paily shall he allowed to enjoy tho 
I'uits of his uinng-iloiiig. A < 'ourt exercising equitable jmi'dict ion may withhold its 
land in tho one ease, and yet set .iside the .sale uitli or uithout terms in tho other.” 


A cliaige against a deeiee-boldei' that he and tho-e who acted in concert with him 
lave acted in such a miiuner as to |)ve\eur tho best price from being obtained dors not 
if itself aiuoiint to a cliai'go of fraud within tho meaning of this iiile. .1 obtains a docrco 
gainst yj, and olit.siiis leave to bid at the auction sale. ,1 then enters into an agreement 
rith a third jieison that if that person uould not bid at the sale. .1 u ould sell tho pro- 
lerty to him it .1 should bconino the piirclmser. The property is ]uit up for salo and 
iiirchased by . I . The agreement does not constitute a fraud xvitliin the meaning of this 
ule, though it may liaxe discouraged competition at the auclion (r). In a recent case 
'ir Lawrence Jenkins, C.J., said : ‘"The word ‘fraud’ is very loosely used in this class 
if eases [that is cases under r. 90] : any irrcgul.arity is taken to be fraud with tho consc- 
[uenco that such a finding involves. But a finding of fraud should be roBorved for that 
t’hich is dishonest and morally tvrong: and it is not sufficient to come to a vague finding 
f fraud : actual fraud must bo established ” («>). 


Substantial injury. — Material iricgularity or fraud standing by itself is no 
[round for .selling aside a sale. There must be mibslmitinl injury occasioned by tho 


f) Siei Lall v. '^luiUt Kareem (180C) 2j Cal, GSO, 
08i). 

9) Mhagendra v. Fran yath (1002) 20 Cal. 303, 20 
I. A, 00. 

?) V. Agha Ali Khan (1890) 18 All. 141, 

145. 

') OatigfUliara v. lialhabai (1883) 0 3rad. 237. 

0 Ramchhttibar Mhr v. Bechu Bhagal (1883) 
7 All. 611; Umetl v. Jaa Ram (1007) 20 


All. 012, GU. 

(0 (1866) 10 M. I. A. 454. 473*474, ^ 

(**) Pareah Path v. Uari Charan (1911) 38 Cal. 
G22, 620. 

(r) yiahomeii M^ra y. Sariwi Vijaya 

Raghvnadha (1000) 23 Mad. 227, 27 1. A. 17. 
{«) Pareeh Path v. BaH Charan (1011) 38 Cal. 
622, 020. 
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. 21, irregularity or fraud (*). The substantial injury alleged by the application must bo 
proved: it cannot be assumed from the mere foot that there was a material irregularity 
or fraud in publishing or conducting the sale. The mere fact that there was a material 
irregularity or fraud in publishing or conducting the sale, will not justify the Court i n 
assuming that substantial injury has thereby been caused. Hence although an applican t 
under this rule may prove material irregularity, such as non-speoiSoation of (tovein- 
ment revenue in the proclamation of sale (y), or inadequate description of the property 
sold ( 2 ), or the holding of the sale before the cxiniy of the period prescribed by i . 08 
of this Order («), the sale trill not Ijc set aside, unless it is proved that liad it not been 
for the irregularity the property would have realized a substantially larger piieo than 
what it did at the sale. The same rule applies whore the sale is impeached on the ground 
of fraud. 


91 . The purchaser at any such sale 
to^s?f'a,ide'Ui’/on%r™M ln execiitioii o± a clecree may apply to the 
SUSietaSlt!' Court to set aside the sale, on the ground 
that the judgment-debtor had no saleable 
interest in the property sold. 

Scops of the rule. — This rule enables the Court to relievo a purchaser on the 
ground that tho judgment-debtor had no saleable interest in the properly. T1 does 
not apply whore a sale is sought to bo set aside by an nuotion-imrchascr on the around 
that ho had been induced by misrepreseiitatioa or concealment to buy the properly loi' 
more than its real value (4). Tho remedy of tho purchaser in such a ease is by a i emdai 
suit. 

Saleable interest. — Tills rule applies only where a judgment-debtor lias no sale- 
able interest at all. Hence tho rule does not apply if the judgment-debt or in-- even 
a partial interest in tho property sold (e), however small that interest may bo. 1 n otlni 
words, a purchaser is not entitled to have a sale set aside under this rule on the uioiind 
that the judgment-debtor Ind a sUeablo intorost in a very small portion or the 
property, and had no saleahle interest in a Major portion of tiio property {d). 

92 . ( 1 ) Where no application is made under rule 

89, rule 90 or rule 91, or where such appli- 
absSuto ’ otoc catiou is made and disallowed, the Court 
shall make an order confirming the sale, 
and thereupon the sale shall become absolute. 

^'(2) Where such application is made and allowed, and 
where, in the case of an. application under rule 89, the deposit 
required by that rule is made within thirty days from the 
date of sale, the Court shall make "ah order setting aside the 
salej 

( 2 ) JIarhans Jual v. JOiRdrin Lai (1809) 21 AIL 140. 1 (6) Brij Mohun v. Ji^i Vma Ifath (1803) 20 Cal. 
iu) Macnatfhten v. Makubir Pershai (1883) 9 Cal. 8, 10 1. A. 154. 

058, 10 I. A. 23. I (c) Ram Coomar v. Shushee (1883) 0 Cal. 620 ; 

( 2 ) Arunaehellnin v. ArunacJtellatn (1889) 12 Had. Ram Narain v. Divarkanath (1000) 27 Cal. 

10, 15 1. A. 171. 1 264. 

(a) TasadduJe v. Ahmad (1804) 21 Cal. OC, 20 I. A. I (d) Sonaram v. ^loMrajn (1001) 28 Cfll. 235. 

170. ' 
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Provided that no order shall be made unless notice of O. 21, 
the application has been given to all persons allected thereby. *'*’• 

(3) No suit to set aside an order made under this rule 
shall be brought by any person against whom such order 
is made. 


No suit will lie to set aside an order made under this rule.— No suit will 
lie to set aside an order made iiiiaor this rule by any person against whom such order 
is made. The party against \\liom the order is made has a remedy by way of appeal 
under 0. 4:j, r. 1, cl. (j). Nou an order under this rule may be — 

(1) either an order confirming the sale, or 

(5) an order setting aside the sale. 

bull-] . ( 3 ) makes it f^uite cloai that wliaterer the order may be, whether it is 
one confnmiiig the sale or onobcUing aside the sale, no suit will lie to set aside the 
order. 

Appeal to the Privy Council. — ^An appeal lies to His Majesty in Council 
from an ndei passed under this rule and r. 90 (c). 

93. Where a sale of immoveable property is set aside 
under rule 92, the purchaser shall be 
in“c1Zn entitled to an order for repayment of his 

piu’chase-money, with or Avdthout interest 
as the Court may direct, against any person to whom it has 
been paid. 


Scope ol the rule. — A puicliaacr maj, under r. 91, ipaist confirmation of the 
talc ; u hilo under this rule lie may apply after eonfirmalion for a refund of the purehaso- 
inont'\ on Ihr uiouiid that the iudgmciit-debtor had no saleable interest in the pro- 
U)- Ret no refund could bo made under this rule i£ the judgment-debtor had 
tome salfiljlc iutcicst in tlin piopoilj , houovor small it might be (g). 


Regular suit. — The purohasci is not limited, ■nhere the judgment-debtor has 
no saleable interest in the property, to the procedure prescribed by this rule. It is 
competent to him to proceed bj' a rceulnr suit to rccOTcr the purebaso-monoy (A), In 
a recent ease, boss cyor, the High Court of Allahabad bold that under the present Code 
the prrroliirscr is not entitled to a refund of the purchube-rnonoy evoopt by an applica- 
tion rrndcr s. 91 to have the sale set aside (i). But whether ho iM'Ooeeds by an applica- 
tion under this rule or by a regular suit, lie is entitled to receive back his purchase-money 
orrly if the judgment-debtor had no saleable interest at all. If it is found that the 
judgment-debtor hud some interest in the property, however small it may be, the pur- 
cliaser cannot by sr«'f, atry more Ilian by tipjiicalion, obtain a refund of the purchase- 


(s) Erhhna Pers/md v. ilotichmi (1913) 40 Cal. 
833, 40 I. A. 140. 

If) SimriHAu v. Kama (1883) 8 Mad. 99. 

&] Runhamed v. Clialtm (1880) 9 3Iad. 437 : 
Malammai v. Bachcho (1905) 27 All. 537, 


539. 

(5) liugtomji v. Vinamk (1010) 35 Born. 20 ; Ram 
Kumar v. iiflm Oour (1909) 37 Col. 67. 

(t) Nmnu Lai v. Bhagmn Das (1017) 39 All. 114 
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0 . 21 , money in proportion to the extent to which the judgment-debtor had no interest. The 
rr. 93, 94. reason is that in the ease of a s.iIp under a decree of the Court, there is no warranty of 
title either by the decree-holder or bj- the Court as there is in the case of private 
sales (j). “ The result is that the purchaser must be taken to buy the property with 
all risks and all defects in the judgment-debtor's title except as aforesaid by [rr. !H 
and 93J, that in the absence of fraud his only remedy is to recover back his purcha.se- 
money where it is found that the judgment -debtor liad no nideahlc inlereat in the jiru- 
perty al all, and that he cannot by suit, any more than by application, obtain a 
refund in iiroportion to the extent to which the judgment-debtor had no intere.^t '' {I:]. 

94 . "Where a sale of immoveable lU’operty has become 
absolute, the Court shall grant a certi- 

Ccitiflcatc to piirdiaaci. .. ,, , 

hcate speciiymg the property sold and 
the name of the person Avho at the time of sale is declared to 
be the purchaser. Such certificate .shall hear date the day 
on which the sale became absolute. 

What passes at a Court sale. — As regards piivato sales, there is in the 
al).scncc of a contract to the contrary, an implied coven.ant for title by the vendor ii.s 
provided by the Trnn.sfer of Property Act, 1SS2, s. Ho, sul)-s. (2). But as regards sales 
under a decree of tlie Court, there is no warranty of title either by the dccroe-lioldei' 
or by tlie Court. Rule 13 of this Order shows that the decree -holder, wlien applyim: lor 
execution, has only to specify the judgment-debtor's share or interest in tlie pro)i('rly 
■‘to the host of his lielief," and “so far as he has lieen able to a.scortiiin the same." Rule 
00 shows tliat tlie proclamation only profc-sscs to specify the parlicular.s prescribed by 
that rule iuchuling the property to be -sold and the judgment-debtor's interest therein 
“ as fairly and accurately as possible.'’ Hence what piassos to a purchaser at a Court- 
sale is the “right, title and interest" of the judgment-debtor, wimtever tlial interest 
may he. In oilier words, a purchaser at a Court sale buys the properly with .'.11 risks 
and all defects in the judgment-debtor's title, except where it is found t Iiat the jiidirment- 
(lebtor had no .saleable interest at all (f). In the latter ease, the pureli.iser may ajiply 
to have the sale sot a.side under r. 01 of this Order, or he may apply for a return uf tlie 
purchase-money under r. O.I. If the purcliasc-nioiiey has lieeii distri billed ariioiissl 
tlic creditors of the judfmrnt-debtur under s. 73. lie may lolluw the money hi tlieii' 
hands (ni). Jiiil, — and tliis is an imjiorlant eonsetpieiice of tlie purchaser Inlying only 
the right, title and interc.st of the jurigmeiit-debtor, — the sale uill not lie set aside if tiie 
judgment-debtor has even a partial interest in the property, nor will tlie purchaser be 
entitled to a refund of the purchase-money to the e.xtent to which the judgment-debtor 
had no interest, unless the case be one of fraud ( ii). Upon the same principle a purchaser 
in execution of a money decree is bound by the estoppel which hinds tlic jiidgmeiU- 
dobfor wliosp inlere.st he liad purchased (o). 

(i) See Transfer of Propeity Act, s. 55 (i). Hobliagchaml v. Jlliaiclitiml (188'2) 0 bom. 

(t) fihanto Chanthr v. jVflin .S’»t7i (1901) AH. IDS. 

1155 ; Mvhamiiiad v. liat-hcho (1905) 27 All, , (is) KithuH Lai v, ilaJiamwad (1801) 13 All. 383. 

637 ; Sundara v. Venl-ata (1894) 17 Mod. [(») Shanto Chander v. Nain Svkh (1001) 23 AH. 

228 ; Bogal v. Amritahil (1902) 20 Cal. 353 ; Doiial v. Amrita (1002) 20 Cal. 371) : 

370. I Admimhlmtor-General v. Aghore (1002) 2a 

(7) Dorab Ally v. J^Tentlors of Khagab Molieeoodeen I Cal. 420. 

(1878) 3 Cal. 806. 5 I. A. IIG ;8Aanfo Clian-,{o) Piayay Raj v. Sidhu IVi/wuf (1908) 33 Cal. 877 : 

Her v. A’afii Svth (1901) 23 All. 355 ; i Contrast Canesli v. Pmhattam (1900) 33 

Sundara v. Ventnia (1894) 17 Tlad. 228 ; , Boni. 311. 
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It h<ib been stated above tliat wbat passe-sto a purchn'.er at a C'liurt-salc in excou- 0 . 21 , 
tion cf a money deeree is the ‘‘ riplit. lille and iulca'sl” of tile judjiment -debtor in the rr. 94-96. 
property Bold. To detcvniine the natuie and extent of the judament-debtov's right, 
title and intercbt in thi' piopert v .^oid. the lest is a-- stated iiy Lord Watson in the course 
of the argument in PcKaclii Chellini- v. ('Iiiunaliimbiiir {p). vhat did the Court intend to 
sell, and nlmt did llie ])iircliaser understand that lie bought ? These arc (iuc.stions oi 
fact, or ratlier of mixed law and fact, ami mii't be determined aecordiiig to the evi- 
dence in till ['ailiciilai ease (</). 

Variance between proclamation of sale and sale-certificate, — It is 

providetl liy 0. 21. r. 0(i, tliat nherc projicrly is ordered to be sold in execution of a 
deeree, tlu pioelamation of sale should “specify as iairlj and accurately as iiossiblc 
the projicrty to be sold." By the present rule it is provided that where property is sold, 
and tile sale lieconios nliBolulo, tlie Court shall grant a certificate “ specifying the pro- 
perty sold." It sometimes happens that tlie properly a.s de.scrihcd in the certificati 
of sale is dillerent from that descril "d in the pioelamation of sale. In such a ease tli. 
description of the properly in tlie pioil.iiiintioiiof sale is coinl'min as to what was th ■ 
subjcct-niii tter of the sale. A.s si.-ip d In their Lordships of tile Ihivy Council in Thal-ui 
Barmlm \ ..Jiliuii Bun' (r), “ that w liichis sold in a judicial .sale of this kind can be notliinu 
but the ]iiopeity attaolicd. and that property is cimchisUibj described in and by th- 
schcdiil- to wliieli tlie attaohnienl refers.” that is, the scbcdiile of attaclied propcrti 
annexed to tlie ]'rocUim<itioii nt sale. 

95. "Wlieie tlie iiiiinoveable jiropoi-ty .sold is in the 
ocfupancv ol the iiiclgiiieiit-debtor or of 

Dclhors 01 jiiopoity in **■ i • i i ix* ± 

occupancy oi jnUgmont- SOlUe p6J‘S0U Oil lllS OCJialt 03’ 01 SOITIG pGl’- 

° son claiming under a title created by the 

judgiiient-dcbtor sulisequently to the attachment of such 
propeity tiiid a certificate in respect thereof has been granted 
uncle]' iiile 1)4, the Court shall, on the apjilieation of the pur- 
chaser, order delivery to be made by jnitting such purchaser, 
or any jierson Avhomhe may appoint to receive delivery on 
his behalf, in possession of the property, and. if need be, by 
removing any jicrson tvho refuses to vacate the same. 

Delivery of possession to purchaser.— The possession contemplated 
this rule i'* hha*- nr acttial posscs^sion. Sec notes to r. 35 of this Order. 


96. "V^liere the property sold is in the occujiancy of a 
tenant or other person entitled to occupy 
oc™iu\'cyo7(er"mr''' ^ Certificate in respect there- 

of has been granted under rule 94, the 
Court shall, on the application of the purchaser, order delivery 


Jj) (1887) 10 lliid. 2il, 248, 14 I. A. 84. See also 
titmbhnnuUi v. Volap Singh (1887) 14 Cal. 
572, 579, 14 I. A. 77; Mahttbir rershai v. 
^lohcshv'ur Nath (1800) 17 Cal. 584. 588-89, 
17 I. -A. 11. 


(») Abdul Atiz v. Appuiiammi (1904) 27 Mad. 
ISl. 31 I. A. 1 ; Tara Lai v. Sarobar Singh 
(1900) 27 Col. 407. 27 I. A. 3 i. 

(r) (1913) 41 Col. 500, 41 I. A. 33. 
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O, 21, 
rr. 96=99. 


to be made by affixing a copy ol the certificate of sale in some 
conspicuous place on the property, and proclaiming to the 
occupant by beat of drum or other customary mode, at some 
convenient place, that the interest of the judgment-debtor 
has been transferred to the purchaser. 


Delivery of possession to parchaser.— The po^se^sion contcmplutt tl Iia 
this rule is symbolical po«'=e'-ion. See notes to r. 3j of this Older. 


Resistance to delivery of possession to decree-holder or 
Pvrehaser. 


97. (1) Where the holder of a decree for the posses- 
„ sion of immoveable property or the pur- 

l{G<>i«tancc or obstruction _ . -J-J-*/ 

to jioiiscsbion of immoteaiie cJiaser 01 anv siicJi proiDertv sold in execu- 

])io])ci fy. . *' X X 

tion of a decree is resisted or obstriicted 
by an}!- person in obtaining possession of the property, he may 
make on ajiplication to the Court complaining of such resist- 
ance or obstruction. 


(2) The Court shall fix a day for investigating the matter 
and shall summon the party against whom the application 
is made to appear and answer the same. 

Regular suit. — Tlio decree-holder may either KsdU to the sitmmarv loiu'ih 
provided by tliia rule or he may biini; a legular suit. Failure on the pait of the tlLCH e- 
bolder to avail liinisolf of the remedy under this rule docs not deprive him of the rialif 
of brinuins a icrulai suit against the party obstructinc execution of tiro dccicc (s). 


V., 98, Where the Court is satisfied that the resistance 

jtcMstapcc or oiistiuctioii 01 obstructioir was occasioned without any 
by jndgment-aebtor. causB by the judgmeut-debtor or by 

soirre other person at Iris irrstigation. it shall direct that the 
applicant be put into possession of the property, and where 
the applicant is still resisted or ohtructed in obtaining posses- 
sion, the Coui't may also, at the instance of the applicant, 
order the judgment-debtor, or any person acting at his insti- 
gation, to be detained in the civil prison for a term which may 
extend to thirty days. 


99. Where the Court is satisfied that the resistance 
or obstruction was occasioned by any 
pcrson (other than the judgment-debtor) 
claiming in good faith to be in possession 


(.») Balvant v. Balfaji (1884) 8 Bom. G02. 
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of the property on his own account or on account of some 
person other than the judgment-debtor, the Court shall make V 
an order dismissing the application. 

Any person other than judgment-debtorclaiminf: to bs in possession of 
the property. — The “po'.'-c-sion'' as used in this nileis not limited to actual 
physical pos^c-sion. It iiieliides also conMiuclive possobsioii. such as possession by a 
tenant. Thus if the piopeily is in the actual possession of a tenant, and resistance or 
obstruction is olTeied by the bndlmd, the application must be dismissed under this 
rule, for the landlord is in coH'/iiir/iiP possession of the piojicrty by his temaiit ((). 

100. (1) "Where any person other than the judgment- 
DisiM-scsMoii bv dccioc- debtor is dispossessed of immoveable pro- 

hoidcr 01 imiciinsci. peitv l)y the holder of a decree for the 

possession of such projDcriy or, where such property has been 
sold in execution of a decree, by the purchaser thereof he may 
make an application to the Court complaining cf such dis- 
possession. 

(2) The Court sliall fix a day for investigating the matter 
and shall smnmon the party against whom the application 
is made to ajipear and answer the same. 

“ Is dispossessed." — Whcic mere symholioal poi^cssion is dcliTorccl to the 
doorcc-lioldci or puichascr under r. 90. the person in possession cannot be said to bo 
“ dispos-essed " Milhin the meaning of this rule so as to entitle him to apply under 
this iiile («). It IS the delivciy ot actual possession alone (r. 95) that can constitute 
disiiOLsC'.'jOii M itliiii the inc.iniiig of this rule. A person u lio is in possession through 
his tenant M ill be said to be dispossessed ” tvithin the meaning of this rule, if the 
tenant is ousted fioiii the piropcrty hy the dehvcrj' of actiiel possession to the decrce- 
hoklcr oi jiiirchaser (a). 

Dispossession under order of Collector, — ^IWien a person has been dis- 
possessed under an order made by the Collector to ri horn execution proceedings are 
transfer! ed, he should apply to the Collector, and not to the Court, complaining of such 
disposacssinii. This rule has no application nhen c.\coution has been transferred to 
the Collectoi (w). 

101. Where the Court is satisfied that the applicant 
Bon.j Me claimant to be was iu possessiou of the property on his 

restored to possession. accouiit OT on accouiit of some pcfson 

other than the judgment-debtor, it sliall direct that the appli- 
cant be put into possession of the property. 

(0 See Maneluaam r. FalireMnd (1001) 25 Bom. i (c) Brajmbala t. Ottrudoa (1006) 33 Cal. 487. 

478. (w) Bofho V. Eanmati (1013) 37 Bom. 486. 

(u) Ibrahim t. Itamjadu (1003) 30 Cal. 710. ' 


0 . 21 , 
!*. 99-10 
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O. 21, 
r. 102, 103. 


D. 22, r. 1 


' 102 . Nothing in rules 99 and 101 shall apply to resist- 
ance or obstruction in execution of a 
decree for the possession of imniovealjle 
property by a person to whom the judg- 
ment-debtor has transferred the property after the institution 
of tne suit in which the decree was passed or to dispossession 
of any such person. 

103 . Any parte not being a judgment-debtor against 
whom an order is made under rule 98, 
torcpj.u Miii'.'"'”'' I'lile 99 or rule 101 may institute a suit 
to establish the right which he claims to 
the present possession of the property ; but subject to the 
result of such suit, if any, the order shall he conclusive. 

5uit to establish right to present possession.— The imist lie hi'ouu'ht 

witliin one year from tlio date of the order: Limitation Act. UiOS. sch. !. art. II A. 
If no suit is brouuht within the aforesaid period, the order will lie concluriv'. 


OEDER XXIL 

Heath, Marriage ard ' Insolvency of Parties. 

I. The death of a plaintiff or defendant shall not cause 

xo abate, nont by party's the suit to abate if the right to sue sur- 

ileatli. n iwlrt to mio tor- . ° 

vives. vives. 

in what cases the right to sue survives and in what cases it does not. — 

To answer tliis question, we must turn to the provisions of — 

I. The Indian Contract Act 9 of 1872, .s. .37, and 

II. The rndi.in Succession Act 10 of 1865, s. 288, in oases to which IheSueoes- 
sion Act applies, and the Probate and Administration Act ii of 1881, .s. Sil, 
in ca.'cs to which the Probate Act applies [.sec notes to 0. 7, r. +]. See. Si' 
of the I’robafo Act is a reproduction of s. 288 of the Succe.ssion Act. 

T. CmiUart Acl, s. 37. — Section 37 of the Contract Act run.s as follow.s : ''L'ro- 
mises Irind the reprcscnt.ativcs of the promisors in case of tlic death of such promisors 
l)cforc jiertnrmancc iinUas a coiilrarg iiUention appmrs from the contract.'' E.xpandiii" 
the italicized words, wo may say that contracts Involving tlic exercise of special skill nr 
involving sjiccial personal confidence arc not binding on the representatives of the pro- 
misors. A promises to paint a pic-'.ure for H by a certain day at a certain price. A 
dies before the day. The contract cannot be enforced either by U’s representatives 
against B or by B against U’s representatives. The reason is that the right to sue doc.s 
not survive to or against the representatives of .4. 
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II. Succession Act, s. 268 and Probate Act, s. 89. — The following arc the provi- 
sions of thn Indian Sneopssion Aft, s. 268, and the Probate and Administration Act, s. 
89 : “All demands whatsoever and all rights to prosceutc or defend any action or speoial 
proceeding, existing in /a rour u/ or against a, person at the timo of his decease, 
survive to and against his executors or administrators, except causes of action for 
defamation, assault as defined in the Indian Penal Code, or other personal injuries 
not causing the death of the party ; and cxcci)t also cases where, after the death 
of the party, the relief sought could not be enjoyed, or granting it would bo nugatory.” 

Analysing the above section, we may say that the right to sue does not survive 
in the following cases : — 

(i) Suits for defamation, assault or other personal injuries not causing the death 
of the party. [Where death is caused by a personal injury, the legal representative of 
tho deceased may sue the wrong-doer for damages under Act 13 of 1855.] 

(ii) Cases where, after the death of the party, the relief sought could not be enjoyed, 
or granting it would be nugatoiy. 


Illustrations. 

of cZ. (i). — 1. A sues £ for defamation. A dies before decree. The right to sue does 
not survive, and the suit abates. That is to say, A’s representativo is not entitled to 
prosecute the suit. 

3. A sues B for damages for assault. A dies before decree. [It is assumed that 
the death has not been caused by the assault.] The right to sue does not survive and 
tho suit abates. 

of cl. {ii). — 3. A sues B for divorce. A dies. The cause of action does not survive to 
his representative : Stanhope v. Stanhope (1886) 11 P. U. 103. 

4. A sues B to recover possession of his minor daughter illegally detained by B. 
TS dies before decree. The cause of action docs not survive against B'a representativo 
and the suit abates ; Sharifa v. Mmekhan (1901) 25 Bom. 574. 

5. A .sues B to establish his riaht to the office of Makant. A dies before decree. 
The suit abates, for the right claimed is a personal right to an office : Sham, Chand v. 
Bhayaram (1895) 22 Cal. 92. 

6. A sues B for an injunction to restrain liim from preventing .4 from enjoying 
tho honour of standing at a particular place in a temple. B dies pending tho suit. Tha 
suit abates : Josiam v. Swami (1910) 34 Mad. 76. 

In cases other than those cohiprised in clauses («) and {ii), the right to sue does survive. 
Tho right to sue for damages for breach of contrdct,thc right to sue on a promissory note, 
the right to sue for a debt, tho right to sue on a mortgage, the right to sue for wrong 
done to property, arc all instances of right that are not extinguished on the death of the 
plaintiff or defendant. In all these cases the suit docs not abate on the death of the 
jilaintiff or defendant. 

2. Where there are more plaintifis or defendants than 
one, and any of them dies, and where 
sev^eTptotatiihTr deLd- the tight to sue survives to the surviving 
sSJvires? plaintifE or plaintiffs alone, or against the 

surviving defendant or defendants alone, 


0. 22 
rr. 1, 



318 


THE FIRST SCHEDULE. 


O. 22, tie Court stall cause an entry to tiat ejSect to be made on 

rr. 2, 3. tbe record, and the suit shall proceed at the instance of 
the surviving plaintiff or plaintiffs, or against the surviving 
defendant or defendants. 

Cases where right to sue survives to surviving plaintiff alone.— 

Where a suit is brought by several joint-owners of immoveable property for damages 
for trespass, and one of the plaintiffs dies during the pendency of the suit, the suit may 
be oontimicd by the surviving joint-owners, and the legal representative of the deceas- 
ed joint-owner is not a necessary party to the suit (.r). 

Cases where right to sue survives against surviving defendants alone. — 

Where Uie defendants arc executors or trustees, and arc sued in their representative 
capacit}', if <any one of them dies before decree, the suit may be continued against tin- 
surviving executors or trustees, and the legal representative of the deceased executor 
or trustee is not to be added as a defendant. 

✓ 3- (1) Where oue of two or more plaintiff’s dies and 

the right to sue does not survive to the 
Procedure in case of death surviviug plamtiff 01 ’ plaintiff s aloiie, or 

of one of scvi ral iilaintill, or , i i 

ofsok'iiiaiiitiii. a sole plaintiff or sole siuTivmg plaintiff 

dies and the right to sue survives, the 
Court, on, an application made in that behalf, shall cause the 
legal representative of the deceased plaintiff to be made a 
parry and shall proceed with the suit. 

(2) Where within the time limited by law no applica- 
tion is made under sub-rule (1), the suit shall abate so far as 
the deceased plaintiff is concerned, and, on the application 
of the defendant, the Court may award to him the costs whifli 
he may have incurred in defending the suit, to be recovered 
ii'oiii the estate of the deceased plaintiff. 

“Dies.”— Thu worrl ‘vlie.-,” in this rule refers to death before decree. Thi.s rule, 
tbf-rr (oic, ilof.M not apply to cases in which a plaintiff dies after decree and bcfoie 
appeal (y). 

The suit shall abate “so far as the deceased plaintiff is concerned.”— 

W'lii I u one of two or more jilaintiffs dies and the right to sue survives to the surviving 
pl.niiiiiff 01 plaintiffs alone, as where the right is a joint right, the surviving plaintiff or 
plaiiiiiff:- limy proceed with the suit. This case has been dealt with in r. 2 above. The 
present rule provides inter nlia that where one of two or more plaintiffs dies and the 
rigiit lo ,'ue io's neitsun-iue to tliosuviving plaintiff or plaintiffs alone, the legal repre- 
scnlaliM' of the deceased plaintiff ought to lie made a party to the suit. For this pur- 
pi p'l' .in application should be made to the Court, and such application must be made 
^Y^Uli'l 6 mouths from the date of the death of the deceased plaintiff. Sub-rule (2) pro- 


U) &L Chandramohan v. Bisieanihhar (1803) 1 | (v) Udmonada v. Hinatcht (1331) 3 Vad. 336. 
deng, L. K. 0. C. 42. I 
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vidos that here no such application is made, the suit shall abate so fur as the deceased 0. 22, 
plaiiifijf is rnnrptned. The « nrrK itnlieired above mean that the suit shall pri man'/?/ rr> 3, 4, 
abate so far as the deceased plaiiitifl is conccmcd, but they do not mean that the suit 
shall in no case abate as a whole. If the suit is of such a natiiie that it can proceed in 
the absence of the legal rcijrescntativo of the dceca-^d jdaintift. it will abate so far only 
as the deceased plaintiff is conceincd. But if it is of .-uch a character that it cannot 
proceed in the absence of the legal lepiesentatnc, it will abate as a whole. 

Legal representative. — Sec s. 2, cL (ii), and the notes on that clause. 

4 . (1) Where one of two or more defendants dies and 
the right to sue does not survive against 
procedme 111 C.1S0 of totii the surviviug defendant or defendants 

of one 01 so^cl.ll (Mcndaiitb , i t p i ^ • • 

orolioicdeicudant. aloiie, 01 a 8016 deienclaDt 01 sole surviving 
defendant dies and the right to sue 
survives, the Court, on an a 23 plication made in that behalf, 
shall cause the legal representative of the deceased defendant 
to be made a pai^y and shall proceed udth the suit. 

( 2 ) Any person so made a party may make any defence 
appro^rriate to his character as legal representative of the 
deceased defendant. 

( 3 ) Where within the time limited by law, no applica- 
tion is made under sub-rule ( 1 ), the suit shall abate as against 
the deceased defendant. 

This rule applies even though a preliminary decree has been passed. — 

.4 sue n. C and D for diisolution ot partnoiship and tor accounts, and a preliminary 
decree is pa-.ed in the suit, it die alter the date of the preliminary decree. Some 
two years after his death, .1 applies to have the name of his heir brought upon the 
record. The application is barred by limitation, and the suit abates as against B (c). 

The suit shall abate “as against the deceased defendant." — Where one 
of Uio or more defendants dies, and the right to sue survircs .against the surviving de- 
fendant or defendants alone, as where the liability is a joint one, the suit should bo pro- 
ceeded with as against the surviving defendant or defendants. This cnee has been dealt 
with in r. 2 above. The iirescut rule provides inter alia that wliero one of two or more 
defendants dies, and the right to sue does not surcice against the surviving defendant 
or defendants alone, as in a suit for partition or a suit for p.iitucr-.hip accounts, the legal 
repiescntative of the deceased defendant ought to be made a party to the suit. For 
this purpose an application should be made to the Couit, and such application must 
be made ssithin six months from the date ot the death of the deceased defendant. Sub- 
rule (3) provides tliat wheio no such application is made, the suit shall abate as against 
flu: deceased defendant. The words “as against the deceased defendant ” are new. These 
words mean that where no application is made to bring the legal representative on the 
record within the time limited by law, the suit abates primarily ns against the deceased 


(:) Moll Lai \. Ham JVorniiK (1917) 30 All. 531. 
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O. 22, <>efcndant only. But wLere the facts of a case are such that the suit cannot proceed 

fr. 4-7. -u the abeenco of the legal rcpicscntatire, the suit 'will abate os a whole. 

Illustrations. 

(1) A mortgages certain property to B. C stands surety for repayment oi the 
mortgage-debt. B sues A and C, praying as against A for a sale of the mortgaged pro- 
perty, and as against C ior a decree for tire payment of the mortgage-debt. C dies ])end- 
iirg the suit. Xo application is made by B to bring on the record the legal representa- 
tive of C ■within 0 months from the date of C's death. The suit abates as against G only . 
•incl not as a vhole : Mchdi Ilu'.ain v. Siujia Begam (1902) 2.3 All. 200. [in this case it 
's clear that fi could have abandoned his claim against C, and sued A alone on the 
"lortgage]. 

(2) .-1 sues his partners B, C, D and F for dissolution and for accounts oi the part- 
■eeiship. A decree is pa.ssed in the suit by which it is ordered that a sum of Es. 9.000 
should be contributed by A, B and C, and that out of that sum Es. 1,740 should be 
jiaid to D and the rest to F. A appeals from the decree making B, C, D, and F party 
respondents. B and G aKo appeal from the decree making A, D and F party re.spond- 
ents. Pending the appeal 1) dies. Xo application is made by the appellants in cither 
.ippeal to bring on the record the legal lepicscntatir c of it within the period ol limita- 
tion. The appeals abate as a w hole, for it is not a case in which the appeals could pro- 
ceed in the absenoe of the legal rcpi'osentative of 7), as the suit rs one for paitncish,p 
accounts : Raj Chundcr v. Giinga Dm (1904) 31 Cal. 487, 31 1. A. 71. 

5 . Where a question arises as to whether any ]4oi.son 
is or is not the legal representative of a 
.s deceused plaintifi or a deceased defendant, 

such question .shall be determined by the 
Court. 


Xo abatriiKnt by icabon 
of death alter Iicarlug. 


6 . Not\vith.standing anything contained in the fore- 
going rules, whether the cause of action 
sruivives or not there shall be no abatement 
by reason of the death of either party bet- 
ween the conclusion of the hearing and the pronouncing of the 
judgment, but judgment may in such case be pronounced 
notwithstanding the death and shall have the same force and 
effect as if it had been pronounced before the death took 
place. 


7 . (1) The marriage of a female plaintiff or defendant 
shall not cause the suit to abate, but the 
riulcVfcmai'e sult may notwithstanding be proceeded 

■' with to judgment, and, where the decree 

is against a female defendant, it may be executed against her 
alone. 
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(2) Where the husband is by law liable for the debts 
of his wile, the decree may. with the permission of the Court, 
be executed against the husband also ; and, in case of judg- 
ment for the wife, execution of the decree may, with such 
permission, be issued upon the application of the husband, 
where the husband is l)y law entitled to the subject-matter 
of the decree. 


O. 22, 
rr. 7, 8. 


Husband’s liability for wife’s debts. — WIiok; a ^\ifc is living with her hus- 
band and m.iniiging the household aflairs, and in the eotirse of such managcmeiit she 
buys ncccsbaiics, the presumption is that the wife had authority to pledge her husband’s 
credit, and the husband is liable foi* the debt contracred hy her. But this presumption 
may be lebutted if the husband pio^cs that he supplied his^vife from time to time 
with an adequate allowance of loady j»’oiiey (a). 


8. (]) The insolvency of a plaintitf in any suit which 
the a.s‘'igiice or receiver might maintain 
veMytoissuT*''*'’ fd' tlie lieuefit of liis creditors, shall not 

cause the suit to ..hate unless such assignee 
or receiver declines to continue the suit or (unless for any 
special reason the Court otherwise directs) to give security 
for the costs thereof within such time as rhe Court may direct. 

(2) Where the assignee or receiver neglects or refuses 
to continue the suit and to give such 
fails to contmue suit or gi\c secxuity wii 11111 the tinio SO Ordered, the 
defendant may apply for the dismissal 
of the suit on the ground of the plaintiff’s insolvency, and 
the Coui't may make an order dismissing the suit and award- 
ing to 1 he defendant the costs which he has incurred in defend- 
ing the same to be proved as a debt against the plaintiff’s 
estate. 

This rule applies to the case of a plaintiff insolvent.— This rule lays down 
the procodiiro to bo followed where a plaintiff becomes insolvent. As to the case of tho 
insolvency of a defendant in a presidcncj--town it is now provided hy sec. IS of the Pre- 
sidency Town Insolvency Act, 1909, that where a defendant to a suit has been adjudged 
an insolvent, tho Court may, at any lime after the mating of the order of adjudication, 
slay any suit vi other proceeding ponding against tho insolvent before any Judge or 
Judges of the Court or in any other Court subject to the superintendonoo of the Court. 
It is further piotided by the same bcolion tliat any Court in which proceedings are 
pending against a debtor may, on proof that an Older of .vdjudioation has been made 
against him under the Act, either stay tho proceedings or allow them to continne on 
such terms as it may think just. As to cases governed by the Provincial Insolvenoy 
Act, 1907, sop see. 10, sub-sec. (2). 

(a) Morel Brothers & Co. v. Earl of Wsslmereland 1903] 1 K. B. 61. C. A. 


21 
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THE rmST SCHEDULE, 


O. 22, 
rr, 9, 10. 


(1) ^O^ere a suit abates or is dismissed under this 
rftect ot „h.,tr™..roV Order, no iresh suit shall be brought on 
the same cause of action. 


(2) The plaintiff or the person claiming to be the legal 
representative of a deceased plaintiff or the assignee or the 
receiver in the case of an insolvent plaintiff may apply for an 
order to set aside the abatement or dismissal ; and if it is proved 
that he rvas prevented by any sufficient cause from continuing 
the suit, the Court shall set aside the abatement or dismissal 
upon such terms as to costs or otherwise as it thinks fit. 

(3) The provisions of section 5 of the Indian limita- 
tion Act, 1877, shall apply to applications under siib-iule (2). 

Effect of abatement or dismissal. — Coirpur 0. 9, rr. 8 and 9. 

Application to set aside abatement or dismissal.- Tlic tolloi'iii" ijn^Dn, 
ma}' apuly under ‘sulj-riilc (i), naiiith, (1) IIk phiiittff. ^\hcio a suit lias abated undui 
r. 4, sub-r. (3), (2) //« Iiynl n pii'icntnltn of a (Incninl plaintiff, ■\\licic a suit has abated 
under r. .3, sub-r. (2), and (3) the iiivguecof fin iiisohcni phiintijf, uhcio a suit is die- 
missed under t. 8, sub-i. (2). 

Cause of action of original and revived suit must be the same.— Xo 
fresh cause of action can bo imported into the res'iTod suit, tor the prooeodim's in the 
teTivod suit are a continuation of the piocccdings in the oiipinal suit (h). 


10. (1) In other cases of an assignment, cretdion or 
devolution of any interest duiing fhe 

Piocoduie in tn«o 01 a^si- ^ 

pnment btioie iiuai ouici penclcncy ol a suit, tJie suit may, l^y leave 
of the Coiuf:, be continned by oi' against 
the person to or upon w'hom such interest has come or devolved. 

(2) The attachment of a decree jreniliiig an appeal tliere- 
irom shall be deemed to be an interest entitling the person 
who procured such attaednneni to the benefit of sub-iule (1). 

other cases of assignment, creation or devolution of interest. — The 
preceding rules ot tliis Older provided for bonic cases of as'ignmoiit, creation and de- 
volution of interest. Rule 8 prorided for the cate of assignment on the insolvency of a 
plaintiff, rule 7 foi the case of creation of an intoiesl to a husband on marriage, and rules 
2, 3 and 4 for the case of devolution of interest on the death of a party to a suit. The 
present rule piovides fni cases of assignment, cication and devolution of iiiteicst ollm 
than those nientionod .aliovo (c). 

Assignment of interest. — ^TJio uoid "inteiest" in this lule means interest 
1 1 the piopcrty, the sulijcot-matter of the suit (d). 

(h) Sham Chaml ^. Bhaynnoa (1893) 22 Cal. 92. (i) Uaridi C'lmiulra v.ChmitIpote Co, Id. (1903) 

(/■) BhiiyiiaH Das \. A’i/l«,ila(1004) 0 C. tV. K. 30 Cal. 001. 

171, at p. 17 j. 
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lllusirations. O. 22, 

1. A Flics li for recovcr3- of potei-isiioii of certain property. Pending the suit, ^ 

A sells his interest in the propcrlj- to C. C may apply under this rule to hove lus name 
substi tuted as plaintiff in A’s ])lace. 

2. ..I .sues the firm oi BC to iccover Rs. 5,000. Pending the suit, the firm of BC 
transfers ,ilj its .is.sets and lialiilities to the firm of XT. Thereupon A applies to the 
Court under tin's rule to have the firm of XT joined as a party defendant. Tlie appli- 
eation should he lefui-ed, for the assignment cannot be said in anj- sense to be an assign- 
ment of tlie detendanfs interest in the hnbjecl-matler of Ike suit. The word “ interest 
in this rule means inteiest in the propertj-. the subject matter of the suit : Harish Chandra 
V. Chtiiidjiair C'li. Ld. (1903) 30 Cal. 9G1. [Here the subject-matter of the suit is the 
amount claimed by A, namely, K.s. 5,000.] 

During the pendency of a suit. — These uords mean “ before a final decree 
has been [j.t-st-d in the suit.” See the marginal note to the present rule. 


li. In -tlie application of this Order to appeals, so far 
as may be, the word “ plaintiff ” shall he 
ppSSs“'*“’" li^^d to include an appellant, the word 

“ defendant ” a respondent, and the word 
“ suit ” an appeal. 

12 - Nothing in rules 3, 4 and 8 shall 
tweSgT “ “* ‘''Pply *0 proceedings in execution of a 

decree or order. 


OKDEK XXIII. 

Withdrawal and Adjustment of Suits. 

1. (1) At any time after the institution of a suit the 23 r. 
plaintiff may, as against all or any of the * 
abandonment .ai imt of defendants, witMiaw his suit or abandon 
' part of his claim. 

(2) Where the Court is satisfied— 

(a) that a suit must fail by reason of some formal de- 
tect, or 

(b) that there are other sufficient grounds for allowing*' 
the plaintiff to institute a fresh suit for the sub- ' 
ject-matter of a suit or part of a claim. 
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i. it may, on such terms as it thinks fit, grant the plaintifi per- 
mission to withdraAV from such suit or abandon such part of 
a claim with liberty to institute a fresh suit in respect of the 
subject-matter of such suit or such part of a claim. 

(3) Where the plaintiff Avithdraws from a suit, or aban- 
dons part of a claim, without the permission referred to in 
sub-rule (2), he shall be liable for such costs as the Court may 
award and shall be precluded from instituting any fresh suit 
in respect of such subject-matter or such part of the claim. 

(4) Nothing in this rule shall be deemed to authorize 
the Court to permit one of several plaintiffs to Acitlulraw 
without the consent of the others. 


5iib==rule (1) .. — ^This aub-rulc is new. It docs not create any new li 

inerely affirms the right of .i plaintiff to withdr.rw a suit in whole or in part ag.iiusl all 
or any of the defendants, and is added hei-c to make the rule a com])lcto ennnei ition ot 
the law relating to the withdrawal of and from suits. Sub-rule (1) contcmpLrtcr a With- 
drawal of the suit, sub-rrrlo (2) a withdrawal/rom the suil. If a pitrly desires to with- 
draw from the suit with liberty to institute a ircslr suit, he must apply to tl r Court 
under sub-rule (2) to permit liim so to withdraw. If ho docs not dcsiie to have th,il 
liberty, Ihon ho can withdraw the suit of his own motion under sub-iulo (1) . nl luj 
order of the Court is neocsiaiy (e). 


“Formal defect’’ — “Sufficient grounds.” — A suit may he defective ii. fumi 
or it may he defective on ike nierffs. Leare may be granted under this rule whirr llio 
suit must fail by reason of some formal defect, but not wlien it must tail on tin meiit-, 
unless there are sufficient grounds within the meaning of sub-rule (2). el. (b) (/). I’lm- 
a misjoinder of parties or of causes of action is ,i tormal defi'ct ; .so is tin- nujuTips! \ 
lion of the subjeol-mattev of a suit. In such c.rsc,s, Ic rve may be granted lo (he j 1.' intill 
to withdraw from the suit with liberty lo iiisUtute a frcsli suit (f/). ISimtk' rly, le.ivt may 
he granted where a inaleiiaJ document is not properly stamped or is not registriid (7i), 
lor these are in the nature of formal dcleuls. Bui the Court has no power unde i tin- 
rule to grant permission to the plaintiff to withilinw from the suit v ith liberty to insti- 
tute a fresh suit in a case where issues have been joined and the plaintiff fails to produce 
evidence in support of the issues : the reason is that the case is one in which the suit 
must fail not by reason of some formal detect, but on the merits, and the apprehension 
ot failure in the suit cannot be said lo constitute a “ sufficient ground ” for allowing the 
plaintiff to institute a fresh suit (i). “ It is impossible,” said Scott. C. J., in a recent 

case, “ to lay down any exhaustive deliiiition of what are siiffioient grounds vithin the 
meaning ot [this rule], but I think that the Court should not allow a suit to lx; will'drawn 
after the partie.s arc ready for trial if .sticlr xr ithdrirwal may operate lo the projudme or 
the defeirdant (j). Infact, cl.iuses(a) .rnd (b) of sub-r. (2) are to be read togotln ' , .iml 


ie) Makant v. Purshoiaituias (1903) 32 Sem. 345 
347. 

( 0 Zahuninnisaa v. Ehuda (1381) 3 All. 528. 
t'j) Watson V. CoUeclor of Baibhahyo (1869)13 
M. I. A. ICO ; Gamshi v. Khairati (1394 1C 
All. 270. 


(A) Misser Debso v. Buldeo (1873) 5 All. H. C. 110. 
(0 Watson V. Collector of Itajihahye (1869) 13 
M. I. A. 160 : Sakh lal v. Eliiklii (1889) 11 
All. 187. 

(}) Mahipaii v. Natha (1900) 33 Bom. 722, 720. 
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tlio iiiicntion is that a ground included in clause (b) must be o£ the same nature as the 0. 23i 

ground specified in clause (a), that is to say, it must he something of the same nature rr 1-3. 

as fonnul iffect (h). Thus no permission should bo granted under sub-rule (2) where 

after the ease for both the plaintiff and the defendant has been closed, the Court gives 

time to the plaintill lo adduce documents to counteract the effect of documents produced 

by the defendant, and the plaintiff fails to adduce the documents on the appointed 

day (1). 

Withdrawing without permission,^ — If a plaintiff withdraws from a suit 
without the ]HT!nisaion of tlic Court, he is precluded from instituting a fresh suit in res- 
pect of the ^aiiio suhjeet-mattor Eut if the subject-matter of the second suit is 
different fio-n that of the first (u)- <>r if the second suit is not against the same 
pariles (o), the second suit is not barred. 

Defendants in fresh suit. — Wheie a suit haa alialcd as against one of several 
deft 'id tuts. 1,1(1 it is tiicu uitlidr.ren with permiaaion to brincr a fresh suit, such per- 
mission does not emillc the iil.iinlirl lo join the legal rcpirscntativcs of the deceased 
deteiid’i'i ,1- i'.'rt.t defendants to the lit 'll suit, the suit hating abated as against him (p). 

Whether an AppeUate Court has power to allow the withdrawal of a 
suit with liberty to bring a fresh suit. — ^It has Ixcn held by the High Courts of 
Allahahad (ol and Madr,ts(r) tiiatit Jus. Onfheother hand.it has beon'held bythe 
High romr of Ilorahay (i) that it lias not. The reason given by the latter Courtis that 
this tule „u]ilics only to pcwHng suits, and not to «uits that have already been dis- 
posed of b;t llie Coiitt of first instance. 

* 2. Tn any fresli suit instituted on permission granted 
iiiaitaiion laiv not .sflect- uudef tlic last preceding rule, the plaintiff 
ed hy iii«t suit. Ijp bound by the law of limitation 

in The -hinie maiinor as if the finst suit bad not been instituted. 

Limitation, — 'li'e fiesli ,uit must be inslifuled within the period of limitation. 

It will n'l; fie alter llic period of limitation rten though the suit that was permitted io 
be uiihd; I'.iii was within the jiciiod of limitation (tl. 

3. "Wberc it is pi’oved to the sati,staftion of the Court 

e(„u„r-ui.i 01- .ait. ^een &dw^d.,wJi9lly 'or 

in part by any lawful agreement or com- 
proiintse. or where the defendant satisfies the plaintiff in res- 
pect of the whole or any part of the subject-matter of the 
suit, the Court shall order such agreement, compromise, or 
sati.sfaction to be recorded, and shall pass a decree. in. accord- 
ance theiewith, so far as it relates to the suit. 


(it) ^ali Prasanna v. Panc^nam (1917) 44 Cal. 
36 Tt 

,'Jiai SasAitai v. iSM'tapa (lffl3) 37 Bom. t82. 
ni) Ac/iuta v. Achutan (1808) 21 ^d. 35. 

(n) JSaMi'iii v. Ham (1694) 21 Cal. 205. 

(o) M'U-Acila V. liamelrnni (1882) 8 Cal. 871 


(p) SBshama v. HvryfinaTayana (1913) 38 Mad. 643. 

(q) Afzal ▼. AHtffi (1016) 37 All, 320. 

(r) Kamayya v, Papayya (1917) 40 Mad. 259 

(F. B.], 

(f) Eknalh y. Ranoji (1011) 35 Bom. 261. 

(0 Varalai v. ^SAonwfivar (1005) 20 Bom. 219, 
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). 23, r. 3. Scope of the rule. — The agi'comcnt, compromise or satisfaction contemplated 
By tliis rule may (1) relate ichoUij to the suit, or (2) it may relate only to a part thoroof, 
or (3) it may also comprise matters that do not relate to the suit. Where the .agreement 
lehoHi/ relates to the suit, the Court should, on being invited by the parties, recoj-d the 
agreement, and pass e deei-ee in accordance with the agreement, and tlie suit .stops there. 
Where the agreement relates to a jxtrl only of the suit, the Court should, on tlie applica- 
tion of the partie.s, jiass a decree in accordance with tlie agreement, and tlie suit may 
be proceeded with a.s regards the remeiuing matters in dispute. AVhcrc the agreement, 
besides relating to the suit or a part thereof, also eonipriscs matters that do not relate 
to the suit, the deeree sliould comprise only such terms of the agreement as relate to the 
suit, but not the rest. Of course, if the agreement in any one of the three e.i.-e.s is not 
lawful, the Court is not bound to record it. 

Where a compromise set up by one party is denied by the other.— 

Suirpose that ii party to a suit, alleging that the suit ha.s been adjiusted by a lawful agree- 
ment, applies to the Court to record the agreement and to pass a decree in aecordance 
therewith. .Suppose, further, that the opposite party to the .suit denies that there was 
any such agreement as alleged, or, while admitting that there was such aii agreement, 
alleges that he wishc.s to iceede from it. Ha.s the Court the power, it the tact of the 
.agreement is denied, to determine whether as a f.act tlie alleged agreement adjusting the 
suit has been made, and to pa.si, a deex'cc if it finds as a fact that the alleged agreement 
was made ? The words ‘'where it is proved to the sutisfartion of the Court that a wuit has 
been adjusted wholly or in part"’ clearly show that ilie Court has power under this rule, 
wliero an agreement or compromise is denied, to decide whctlier, as a fact, the alleged 
agreemoiit or compromise was made, and, if it is satisfied tliat it was made, to record it. 

Procedure to be fallowed under this rule, — Where the Court is saiislied 
that a suit has been compromised, it is the duty of the Court under tliis rule livsl to 
m.ike an order recording tlie eomiiromise, and then to pass a tlrcrec in aocorilancc with 
the compromise. The passing of the order is not a mere matter of form: it is a 
matter of substance. The reason is that an appeal is allowed only from the order 
recording the compromise [.see 0. 43, r. 1, cl. (m)] but no appeal is allowed from the 
decree whicli follows the order [see s. 90 (3)] («). 

Court cannot refuse to record a compromise except where it is un° 
lawful.— Where both parties to a snit apply to the Court under this rule to pass .i 
decree in iiccoidancc with the terms of a compromise, the Court has no iiowcr to refuse 
to pass the decree, merely beciinse in its view the. comproini.se is too favoiir.able to one 
of the parties (n). But if the agreement or compromise is unlawful, as where it is 
opposed to public policy, the Court should refuse to pass a decree on tlie compromise 
even though both the parties consent thereto (le). 

It has been recently hold by a Full Bcncli of the Bombay High Court that a com- 
promise in a suit which comes under the Dekkhan Agricultuiiiits’ Bch'of Act (XVII of 
1879) is not had in law because it is made without compliance with the provisions of 
sec. luB of that Act (a). 

Where the decree comprises matters that do not relate to the suit.— 

The decree to be passed under this rule must be confined to matters that relate to 

in) Paian Bhupendra yaUittVie) ^ Cai. 86. Had. 850. 

( i) Mmimm v. Yesit (1898) 22 Bom. 238. (x) ShSmsyagappu v. Gosiadapya (lulJ) 

( w) Susidarumbal v. Yopaeanayurulchal (1014) 38 Bom. 614. 
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the suit. This does not mean that the decree to be passed in aecordaneo with a com- O. 23 , 

promise must be restiictcd to the reliefs claimed in the plaint. "All terms which form i rr. 3# 4. 

the consideration for the adjustment of the matters in dispute, whether they form ^ 

the subject-matter of the suit nr not. become related to the suit, and can be embodied . 

in the decree." Thus, where *4 sued i> on a promissoi'y note, and a compromise was 

arrived at betu een the pai tics u heieby Ji agreed to pay the amount of the note by in- ’ 

stalmcnts, and the amount u as also niddc a charge on certain immoveable property of B, 

it was held that there u as nothing in the present rule to rcstiict the Court from making 

the amount a charge on B's property, even though the relief claimed uas for a money- 

decree onlj'. The charge, though not claimed as a relief, related to the suit (y). It formed 

the consideration for the time allow cd for payment of the sum decreed by instalments, 

and thus constituted an integral and necesaarj- part of the adjustment of the claim in 

the suit (;). 

Award. — .1 institutes a suit agaiii.st B. Subsequently A and B agree to refer 
the matters- in di^puto.s in the .suit to aibitration. So order of i-eferenec is obtained 
from the Court, in other words, tlie arbitration is one vilhc.iil the intervention of the 
Court. Tile parties then proceed with the arbitration, and an award is made. Do the 
submission and award conslilnte an ‘‘adjustment of the suit by agreoment ” within 
the meaning of tlie present rule so as to entitle either party to the suit to ask the Court 
to record it and jiasa a decree in accordance with it, or is the case governed by Schedule 
II relating lo arbitration ? On this point there is a eonflict of decisions in Bombay. 

On tho one hand it has been held that the procedure to bo followed is that prescribed 
in tho present section (a). On the other hand, it has been held, Jiaving regard to the 
provisions of s. 89, that tho proocdrirc to be followed is that prescribed in paras. 20 and 
21 of Schedule II below (4). The Calcutta (c) and Madras (d) High Courts are inclined 
to tho latter view. 

4. Nothing in this Order shall apply 
oiS^o-n5ialiS"‘“”' to any proceedings in execution of a decree 
or order. 

Proceedings in execution. — This rule provides tiiat the provisioiis of rr. 1 and 
3 shall not apply to execution proceedings. An application for execution of a decree 
is a proceeding in cxeention ; the Com t. therefore, has no power to allow the applicant 
to witlidiaw the application undci r. J, sub-r. (2) above with permission to make a 
fresh application (e). 

An enquii-y before the Commissioner pursuant to a preliminary decree is a pro- 
ceeding in execution. A compromise, therefore, of matters before the Commissioner, is 
a compromise of a proceeding in execution, and it cannot therefore be recorded under 
r. 3 above. But a compromise of the whole suit, though it be pending the enquiry before 
the Coinmissioner is not a compi-omise of merely a proceeding in execution. Such a 
eompromise may therefore be recorded under r. 3 above {/). 

(y) Kurmetappa v. Situsappa (1907) 30 Uad. 478 ; ' (0) Shaiakshaw v. Tyab (1916) 40 Bom. 380. 

Saba^hy v. Vanmahelinya (1014) 38 I (c) ZH'?uoii>;y V. JaitirrAand (1903) 30 Col. 218. 

Mad. 069. ii) Fenialachala v. Rmgiah (1611) SC Mad. 363. 

(s) Gotnnda Chandra v. Dwarlta Nath (1908) 36 (ej itata v. Bmi (1914) 86 All. 172. 

Cal. 837. (jf) Pngdas v. Girdhardas (1602) 26 Bom. 76, 82. 

( a) Earakhbai v. Janmabai (1913) 37 Bom. 630. I 
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OEDER XXIV. 


Payment into Cowt. 


0 , 24 , 
rr. 1,2. 


1 . The defendant in any suit to recover a debt oi dauiages 
T, a . , 1^7) at any stage of the suit, deposit 

Depo^l by flefcnaant of.;'’ -1 

^oant in s.itisfactioii of m Coiut such suni of uioney as he considers 
a satisfaction in full of the claim. 


Payment into Coart with denial of liability.— There is no inoTision in 
this rule cnahlinfr a defendant to pay money into Court with a defence denj ira li.’l ilit\ . 

Suit to recover debt or damages. — Thi.s order .applies only to suits ten "deht 
or damages ’, and not to suits of aujf other kind. Where a suit is instituted .i''tnn...i 
a defendant to recover a debt or damages from him, he may pay into Comt sueli ainonni 
as lie coiisirkri a satisf.nction in full of the pluinliff’s claim. By such paynu nl into 
Court, the defendant may dcriro two acHantages, one in respect of hiteie.st, for whicli 
see r. 3 below, and tli'' other in respect of costs for w inch see r. 4 below and illusli.ilion.. 
thereto. 

A .suit for an injmiotion to restrain a defendant from building so as to inUiJea 
with the irlaintift's light and air, but incluihig no claim Jor damages, is not a suit far 
•‘debt or damages" witliin the meaning of this rule. In dealing with such.i suit tin 
Court has, no doubt, a di'orotion under the Sppcifio Ecliof Act I of 1877 to .rwaid d.ima- 
gesin lieu of an in, junction. This ciicumstance, however, docs not make the ^uil om 
for “ damages ” within the meaning of this rule {g). 

5uit for accounts.— Tliis rule docs not apply to a suit for accounts (/i). 

Suit to recover debtor damages together with other relief.- Thismli 
applies to suits to recover debt or damages, though there may be other reliefs claimed 
in the suit. e.g.. injunction (?). 


2. Notice of tbe deposit shall be given tiumigli the 
„ Comt by tbe defendant to tbe plaintib, 
0 ice 0 eposi . amount of tbe deposit shall (unless 

tbe Court otbenvise directs) be paid to tbe plaintiff on bis 
appbeation. 


* ’Unless the Court otherwise directs.” — These words show that Uic Oouit 
has the discretion to refuse to allow monies to bo paid out, but that discretion is to 1u 
exercised reasonaHy. Thus where Ihc money sued for and paid into Court is due on 
a promissoiy note, it tvouid be unreasonable in the absence of special circumstance'* 
not to allow the plaintiff to take the money out (j), 

( 7 ) Luxumon v. Moroba (1807) 21 Bom. 602. ((J) LmrJca Bats v, Oirish Ohunder (1899) 26 Cal. 

ill) Nichols V. Evens (1883) 22 G. D. 611. 766. 

(tO See Moon v. Bickimon (1800) 03 L. T. 371. | 
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3. Xo interest shall he allowed to the plaintiff on any O. 24, 

iiiic. jii iicj.oBit not deposited by the delendant from the ^ 
date of the receipt of such notice, whether 
the sum deposited is in full of the claim 
or falls short thei'eof. 

4. (1) Where the ]Dlaintiff accepts such amount as 

„ , , , . satisfaction in part only of his claim, he 

ds fajitisfac- may prosecute ms suit for the balance ; 
and, if the Court decides that the deposit 
by the defendant was a full satisfaction of the plaintiff’s claim, 
the plaintiff shall pay the costs of the suit incurred after the 
de 20 osit and the costs incurred juevious thereto, so far as they 
were caused by excess in the plaintiff's claim. 

1 , 2 ) Where the pluintilT accepts such amount as satisfac- 
li(jii in full of his claim, he shall present 
t a^wolp/nlnMu to the Court a statement to that effect, and 

such statement shall be filed, and the 
Court shall pronounce judgment accordingly ; and, in direct- 
ing by whom the costs of each party are to he paid, the Court 
shall consider which of the parties is most to blame for the 
litigation. 

lUnolnitioii^. 

(.1) I /j J!s. loc. Vj 'idC'. ./ for the amoiiiil. Ii.im’ii" made no donwnd for 
paynici’i. .I’.id lisying no ioa<iou to Believe that llio delay eau'.ed by making n demand 
tvonUl ".’o liiiu^t a disadvantage. On the plaint being lik'd, U pays the money into 
Couil. /.' ..ecepis it in full satisl'aclioii oi Ids claim, but llie Court sliould not allow 
him any ihe litigation being j)i(".umably grouudle'..'. on ld.s part. 

(li), h iiie, .'1 under llie eij'eum>tances mentioned in illuslr.ition (a). On tlio plaint 
being lil"d, .1 disputes llie elaiin. Alterwards .1 pays tlie money into Court. B accepts 
it in lull 'aii-taetion of his claim. Tlie Court sliould also gi\e II Mb coRts of suit, U's 
conduct li.'cing shown tliat tlie litigation was ncccssaiy. 

(e) -1 owes B Ks. 100, and i.s willing to imy lum that sum without suit. B claims 
Rs. 150 and sues A for the amount. On the plaint being filed A iiays Ks. 100 into Court 
and disputes only his liability to pay tlie remaining Rs. 50. B accepts the Rs. 100 in 
full satisf.'iction of his claim. The Court elionld order him to pay /I’s coats. 


ORDEK XXV. 

Seciifity for Costs. 

1. ( 1 ) Where, at any stage of a suit it appears to the 0 . 25 , r. I, 
Court that a sole plaintiff is, or (when there 
may’‘™e*”r“qSdreir froS ai’e ffiore plaintiffs than one) that all the 
plaintiffs are, residing out of British ln^ 
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0. 25, r. 1. and that such .plaintiff does not, or that no one of such plain- 
tiffs does, possess any sufficient immoveable property within 
British India other than the property in suit, the Court may, 
either of its own motion or on the application of any defend- 
ant, order the plaintiff or plaintiffs, within a time fixed by 
it, to give security for the payment of all costs incurred and 
likelj to be incurred by any defendant. 

(2) 'Whoevei' leaves British India imder such circum- 

stances as to afford reasonable probability 
that he will not be forthcoming whenever 
he may be called upon to pay costs .shall 
be deemed to be residing out of British India within the mean- 
ing of sub-rule (1). 

(3) On the application of any defendant in a suit for 
the payment of money, in which the plaintiff is a woman, the 
Court may at any stage of the suit make a like order if it is 
satisfied that such plaintiff does not possess any sufficient 
immoveable property within British India. 

Object of the rule. — The object of tlie mb is to ])ioviclo for the proteotiuii ol 
defendants in certain cases where, in tlie iwenl of siicce'S, they may have diflicully in 
realizing their costs from the iJaintiil (/.•). 

Application of the rule. — Secuiitv for the co‘<tsof a defendant may be rociuired 
from a plaintiff in tlie following two ea.ses : — 

]. (a) Where the plaintiff resides out of RritlUi India, nr where there .rre two 
01 more jilaintiffs. nU the plaintiffs lesiilc out of British India ; unri 
^b) where none of the plaintiif.s has siillicicnl immoveable property within 
Bi itish India other than the projKTty in suit. 

II. (a) Whcie the plaintiff is a woman ; 

(b) where hci mit is for the iKiymcut ot mone 3 ' ; avO 

(c) she does not possess sufficient immoveable property within British India" 

Discretion of Court in requiring security for costs from non-resident 
plaintiff. — The word “may"’ implies discretion. In the exercise of this discretion 
the Court will not order security for costs from a plaintiff residing out of British India 
in eases in which he cannot bo rendered liable for the defendant’s costs, c.i?., an adminis- 
tration suit by the xilaintiff as a creditor or a legatee in which the plaintiff’s claim is 
admitted, or a suit on a mortgage or a promissory note where there is no defence. In such 
eases no security for costs will be ordered even thowjh the plaintiff resides out of British 
India, and has not sufficient immoveable property within British India, not oven though 
the plaintiff be a woman (1). 

( k) Preiiudtttnd, in the goods ol (1894) 21 Cal. 632, I (() Premehmi, in the goods of (1864) 21 Col. 832, 

at p. 836. I 836. 
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British India. — The C'.intonnicnt of Wadh'n an in Knthla^^al is not within British 0. 25. 
India (m) . nui is thc’Cantonmcnt of Sceundeiabad (n) ; nor is Rajkot Civil Station (o). rr. I, 2. 
See noti- tn 1, “ Biitisli India ” 

Where the plaintiff is a woman. — ^The ncce'Sitj foi the provisions of sub-r. 

(3) arises fiom thc[]iio\ i-ioiis of s Ifi, bi which it isciiactrd that no woman can be arrest- 
ed or detained in the end im on in tv mtion of adeciec ioi tlicpajment of money (p). 

But the Comt has a di-eutioii m flu inattoi, and m the tvcioiso of its disoietion, it 
Mill not isVcencial 1 oil ii tjniie ■'iiuiit, fui costs tioin a Moraaii-plamtiff. if the result 
of such iii’oichr Mill he piacticalh to chlcat the suit Mhcie it has been instituted ioiia 
fide and has become almost njie ioi hi iiing (<;). 

Other cases in which security for costs may be required under the Code, 

— See 0 . JJ, 1 8 l]ilaintifl s insohem\|. (). ‘$7, i 4 [siimmaiy suit on negotiable 

instrument'-l/O 41. i .7 [^ccniili on -In of <\iciilionj, O 41. t. b [security where exe- 
cution Is oiaiited of .1 dome a| luahd tiumj, (). 41. i 10 [seeuiity from appellant], 
and 0. 47, i 7 [sicuiitv on gi mt ot k itilieate of leeie to ap 2 Mal to the Pnvy Council], 

2. (1) In the eseiit oi such security not being fur- 
nished within the time fixed, the Court 
shall nuke an order dismissing the suit 
unless the plaintifi or plaintiffs are per- 
mitted to -withdraw therefrom. 

(2) Where a suit is dismi&.secl under this rule, the plaintiff 
may apply tor an order to set the dismissal aside, and, if it 
is proved to the satisiaction ol the Court that he was prevent- 
ed by any sufficient cause trom furnishing the security within 
the time allowed, the Court shall set aside the dismissal upon 
such lei'iirs as to security, costs or otherwise as it thinks fit, 
and shall appoint a day for proceeding with the suit. 

(3) The dismissal shall not be set aside unless notice of 
such application has heeir served on the defendant. 


ORDER XXVI. 
Commissions. 


Commissions to examine witnesses. 


1 . 


Cases in which Couit may 
issue cojnmhhion to c\a* 
tame witDChs. 


Any Court may in any suit issue a commission for the 0. 26, r. 1, 
examination on interrogatories or otherwise 
of any person resident within the local 
limits of its jurisdiction who is exempted ' 


Emperor v. ChxmaiHal (1012) 14 Bom. L. B. 
876. 

(h) Hoosem Ah v. Abid Ah (1604) 21 Cal. 177. 

(o) Oifeen Empress v. Abdnl (1880) 10 Bom. 


166. 

(») Prmcha7idf in tho goods of (1864) 21 Cal. 832. 
836. 

(?) y<im»bai v Daji Govind (1010) 35 Bom. 421. 
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0. 26. under this Code from attending the Court or who is from 
sickness or infirmity unable to attend it. 

Power of Court to issue commissions.— Sec s. 75 almvc‘. 

Cases in which commissions may be issued. — A cummi&^ion can only liu 
LaiicJ in the cases specified in this nile and lulc*. 4 and .7 below, and in no other ca^.e. 
Therefore, a. connniss.ion should not be i.e.'-ued for the e.'camination of the head of a tuiill. 
though it may be alleged byhim that it is derogatory to a person in Ids position to aptasn 
personally in Court as a witness (r). 

Persoiis exempted from attending: the Court.— Among!.! those '•o e«mpted 
are women Taho. aecoidiiig to the cu.stora and manners oi tlic country, ought not to lie 
compelled to appear in public (.sec .s. I.")’). Siiehvomcn ought to he examined on 
commi'.rioii. eseu thouah they may h.ne appe.ned in piililic I'efoie (s) and tbmmhan 
iillee.ilii ii of iiiini'iiality i< made .sgaiii-.f tliem {!). 


2. An order for the issue of a commission for the exa- 
. . miiiation of a witness may be made by the 

(lid. 1 101 I’oinnii-ioii. ri J. -J.! r -j. j- 

t ourt either of its own motion or on the 
application, supported byafihdavit or otherwise, of nnypaitr 
to the suit or of the witness to be examined. 

8. A commission for the examination of a person wlui 
wiici,. nitness icsu.a I'esicles witMu the local limits of tlie jiiris- 
witiiiii couifa iudsdietion. (jfetion of thc Coui't issuing the same may 

be issued to any pc®'"'' whom the Court thmks fit to execute, 
peisiiii, 101 niioso exa- 4. (1) Anv’ Coiii’t may in any siiil 

mmatiOTi may ^ 

issue a commission lor the examination o1- - 

(a) any,, person resident beyond the local limits oi its 
jurisdifition ; 

(M any person who is about to leave such limits before 
I the date on which he is required to he examined 
\ in Court ; and 

(c)'any civil or military ofl&cer of the Govermnent 
who cannot, in the opinion of the Court, attend 
without detriment to the public service. 

(2) Such commission may be issued to any Court, not 
being a High Court, within the local limits of whose jurisdiction 

fr) Veerabttdram v. Natdfaja (1905) 28 Med. 28. ^ {t) Binodini v. Kala Chaml (1901) 5 Cal. W. K 

f&) MoJies Chvmler v. Mmikk LfM (1890) 20 Cal. ccxxxH. 

050. I 
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such peihou resides; or to any pleader or other person whom 
the Coui’t issuing the commission may appoint. 


O. 26, 
rr..4-7. 


(3) The Court on issuing any commission under this 
rule shall direct whether llie commission shall he returned to 
itself or to any suboidinate Court. 

Commission for the examination of witnesses. — A commission will bo 
gianted almost as a mattci oi conr»e tor the ojmmination of a material wilness {«). 

Plaintiff asking for a commission to examine himself. — Suppose a plaintiff, 
residing in llfllii, institules a suit in Bomliny, and then applies to the Bombay Court 
for the issue ol .i commi'..ion toi liis examination in Delhi. In such a case the Court 
wiU lefuse the application unk" .■ mi\ ..tiong ca-e. is made oul, because the Bomhay 
tribunal is cliosen bj the jj'aintill liiii>'eli (r). 

Defendant asking for a commission to examine himself. — The case, how- 
o\er, is diflcii iil, w lieii the i]i|il.> itu ii is made by adeftndaitt, and especially a defend- 
ant lawfulh Ksiikiit out ol ilie |iiii'ilittioii, accoiding to the ordinary course of his 
life and business. Tlie C'ouil will licit ugaid the case ot a cletendant with the same 
strictne'ss as the ease ol i, jilamtifi (lo). 


'/ 5 . Where iiny Court to which application is made for 

„ , the ig-bue of a commission for the exami- 

ComilllaslOll Ol luiucst 10 . .... , 

exaininc witness not within uatioii oj a person residing at any place 
" ‘‘ not within British India is satisfied that 

the evidence ol such person is necessary, the Court may is, sue 
such commission or a letter of ret^ue.st. 

“ Or a letter of request.” — The-c wonK aic new. Sec s 77 above. 


6. Cvery Court receiving a commission for the exa- 
couit to ..vimiiio witiKsi. niination of any person shall examme him 
pursuant to enjnmi moii to be examined pursuant thereto. 


7. Where a commission has been duly executed, it 
shall be returned, together with the evi- 

Retmn o£ commission , , I j-in j_ e 

ttitiidcpoaitions oiflitne^,- cleiice taken under it, to tne Lourt, from 
which it was issued, unless the order for 
issuing, the commission has otherwise directed, in which case 
the commission shall he returned in terms of such order ; and 
the commission and the return thereto and the evidence taken 
imder it shall (subject to the provisions of the next following 
rule) form part of the record of the suit. 

(a) Stiree Da^s v. J/aar Moazzum (1871) 15 W. S. v. Burits (1804) 64 X.. J. Q. B. 104; licelai 

447. , V. WaUeij (1893) 9 Times Bep. 571. 

(t) Boss V. Woodford 1894) 1 Ch. 38, 42, Xew (is) ,6. 
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26 . 

8 = 10 . 


w’S. Evidence taken under a commission shall not he 
When. dopositioiiB may I’cad US evidence in the suit Avithout the 
be read in cTidencc, COllSCnt Of the party agaillSt AA’hom the 

same is offered unless — 

(a) the person who gave the eA'idence is heyond the 

jurisdiction of the Court, or dead or unable from 
sickness or infirmity to attend to lie personally 
examined, or exempted from personal appeal ance 
in Court, or is a ciAnl or military officer of the 
GoA’emment who camiot, in the opinion of the 
Court, attend without detriment to the imblic 
serAuce, or 

(b) the Court in its discretion dispenses with the proof 

of any of the circumstances mentioned in clause 
{a), and authorizes the eA'idence of any person 
being read as eAddence in the suit, notwithstand- 
ing proof that the cause for taking such evidence 
by commission has ceased at the time of reading 
the same. 


Commissions for local investigations. 

9. In any suit in w'hich the Court deems a local iiiA'es- 
commission, to make local tigation to be requisite or proper for the 

imcstigatjons. purposo of eluciclatiiig any matter in dis- 

pute, or of ascertaining the market A'alue of any property, 
or the amount of any mesne profits or damages oi' annual 
net profits, the Comb may issue a commission to such person 
as it thinks fit directing him to make such inA^estigation anti 
to report thereon to the Court : 

Provided fnat, where the Local Government has nrade 
rules as to the persons to Avhom such commission shall be 
issued, the Court shall be bound by such rules. 

10. (1) The Commissioner, after such local inspection 
Procedure of Commie- as he dcems uecossary and alter reducurg 

to Avriting the evidence taken by him, 
shall return such evidence, together with his report in writing 
signed by him, to the Court. 
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^^ipmraflirt PCT ^ nifty be 
examined iu person. 


(2) The report of the Commissioner and the evidence 0. 26, 
Eeport and deposition, taken, by him (but Bot thc evideuce without *’*’• 

to be evidence m suit. lepott) shall bc evidence in the snit 

and shall form part of the record : bnt the Court, or, with the 
permission of the Court, any of the parties to the suit, may 
examine the Commissioner personally in open Court touching 
any of the matters referred to him or 
mentioned in his report, or as to his report, 
or as to the manner in which he has made the investigation. 

(3) Where the Court is for any reason dissatisfied with 
the proceedings of the commissioner, it may direct such fur- 
ther inquiry to be made as it shall think fit. 

to examine accounts. 

It. In any suit iu which an examination or adjustment 

cota)ni«iou to examine accouiits is necessaiy, the Court may 
OT adjust aceoants. ^ coiimiissioB to siich persou as it 

thinks fit directing him to make such examination or adjust- 
ment. 

,2. (1) The Court shall furnish the Commissioner 
„ ^ ,, with such part of the proceedings and 

to gixo Coinmw 1 • . a ' ° 

tff" instiuc. such instructions as appear necessary, ana 

the instructions shall distinctly specify 
whether the Commissioner is merely to transmit the pro- 
ceedings which he may hold on the inquiry, or also to report 
his own opinion on the point referred for his examination. 

(2) "I’he proceedings and report (it any) of the Com- 
„ missiouer shall be evidence m the suit, 

Fxacci!diiit,'ii and TPpou to, , 

bo evjdonce; inurt may but WllOie tfiC COUIT lUlS I’eaSOll tO DC dlS- 
dliect further inquiT}-. j.- r; i -j.! xi -r T r T. 

satisfiti! mth them, it may direct such 
further inc[uiry as it shall think fit. 

Commissions to make ])U7'titio)ts. 

13. Where a preliminary decree for partition has been 
passed, the Court may, in any case not 

Commiea'jion to make •* •itp t j* a • 

paititioii 01 immoN cable pioYideu foi Dy bectioii o4-, issuB a com- 
mission to such person as it thinks fit to 
make the partition or separation according to the rights as 
declared in such decree. 
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>44. (1) The Commissioner shall, after such inquiry 
piooediue of coinmte- as may be necessary, divide the property 
into as many shares as may be direi-ted 
by the order under which the commission was issued, and 
shall allot such shares to the parties, and may, if authorized 
thereto by the said order, award sums to be paid foi the 
purpose of equalizing the value of the shares. 

(2) The Commissioner shall then prepai’e and sign a 
repoi't or the Commissioners (where the commission nas 
issued to more than one person and they cannot agree) shall 
prepare and sign se]>arate reports appointing the shau- of 
each ]rarty and distinguishing each share (if so directed by 
the said ordei') by metes and bounds. Such report or reports 
shall be annexed to the commksion and transmitted to the 
Coiu't ; and the ( hurt, after hearing any objections which the 
parties may make to the report, or leports. shall contirni, 
vary or set aside the same. 

(3) Where the Court confirms or varies the report or 
reports it shall jrass a decree in accordance with the same .is 
confirmed or varied ; but where the ( 'ourt sets aside the re- 
port or reports it shall either issue a new commission or i-'iihe 
such other order as it shall think fit. 


General 2 )rovisioiis. 

15 . Before issuing any commission under this Uider, 
the Court may order such sum (if any) 
to’te ‘pawl iSo 'court!*™' as it thuiks reasonable for the expenses 
of the commission to be, within a time 
to be fixed, paid into Coui-t by the party at whose instance 
or for whose benefit the commission is issued. 


16 * Any Commissioner appointed under this Order 
may, unless othenvise directed by the 


Povcis of Commis&ioncis, 


order of appointment, — 


(a) examine the parities themselves and any witue.'^s 
whom they or any of them may produce, aird any 
other persdn whom the Commissioner thinks proper 
to call upon to give evidence in the matter refer- 
red to him ; 
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(6) call for ana examine documents and other things O. 26, 
relevant to the subject of inquiry ; 1®'** 

(c) at any reasonable time entci" upon or into any 
land mentioned in the order. 


17. (1) The provisions of this Code relating to the 

^ ^ summoning, attendance and examination 

Attendarce and exajiun- r -i ^ -i n 

ation of vitncsbrs i.cioir of witnesses, and to tJie remuneration of, 

• CommlBBlonci. i.* .! • ■% .. 

and penalties to be imposed upon, 'wit- 
nesses, shall apply to persons required to give e'vidence or to 
produce documents imder this Order whether the commission 
in execution of which tliey are so ]-equired has been issued 
a Court situate within or by a Coiiit situate beyond the 
limits of British India, and foi- the purposes of this rule the 
Commissioner shall be deemed to be a Civil Court. 

(2) A Commissioner may apply to any Court (not being 
a High Court) within the local limits of whose imisdiction a 
witness resides for the issue of any process which he may 
find it necessary to issue to or against such witness, and such 
Court may, in its discretion, issue such process as it considers 
reasonable and proper. 

18. (1) Where a commission is issued under this 
parties to oppooi bororc Older, the Couit shall direct that the 

commissionoi. parties to the suit shall appear before the 

Commissioner in person or by their agents or pleaders. 

(2) Where all or any of the parties do not so appear the 
Commissioner may proceed in their absence. 


OEDER XXVTL 

iS'ttits by or against the Government or Fublic Officers in 
their official capacity. 

1, In any suit by or against the Secreta^ of State for o. 27, r. 
Buita by or against Go- Iji^ia iu CouDcil, the plaint or written 
statement shall be signed by such person 
as the Government may, by general or special order, appoint 
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0 . 27 , 
rr. 1 fi. 


in tMs .behalf, and shall be verified by any person whom 
the Government may so appoint and who is acquainted with 
the facts of the case. 


Suits by or a^a’nst Government. — Suits by or against the Govemmciit must 
be instituted by or against the Secretary of State for India in Council ; see s. 79 above. 

Notice in suits against Secretary of State or public officer. — See s. 80 

above. 


2. Persons being ex-offido or otherwise authorised to act . 
Persons anthorizcd to act fd’ the G ovei nmcnt i n icspect of any j udicial 

for oo%oinine,it. pioceediiig shall be deemed to be the recog- 

nized agents by whom appearances, acts and applications under 
this Code may be made or done on behalf of the Government. 

3. In suits by or against the Secretary of State for 
Plaints In suits ijy or India in Council, instead of inserting in 

against Cot eminent. .|.j^g plaint the name and description and 

place of residence of the plaintifi or defendant, it shall be 
sufficient to insert the words “ The Secretary of State for 
India in Council.” 


4. The Government pleader in any Court or such 

Agent for oovernmont to Other pcisoH US the Local Government 
leceitc process. £qj. any Court appoint in this behalf, 

shall be the agent of the Government for the purpose of re- 
ceiving processes against the Secretary of State lor India in 
Council issued by such Court. 

5. The Court, in fixing the day for the Secretary of 

State for India in Council to answer to 

the plaint, shall allow a reasonable time 
for the necessary communication with the 
Government through the proper channel, and for the issue of 
instructions to the Government pleader to appear and answer 
on behalf of the said Secretary of State for India in Council or 
the Government, and may extend the time at its discretion. 

6 . The Court may also, in any case in which the Govern- 

ment pleader is not accompanied by any 
Attraflance of poiBon nbio persou OH the part of the Secretary of 

to aiibWi T quc<;tiO!iB relating ^ -i i *^1- 

to suit against Government. fetate lOI India HI CoUBCll, WhO may 06 

able to answer any material questions 
relating to tbe suit, direct the attendance of such a person. 
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7. (1) Where the defendant is a public officer and, 0. i 

on receiving the summons, considers it ^ 
ErtciiBipn of timr to cn. prouer to make a reference to the Govern- 
reterence to Government, mciit before aiisweiing file plauitj he may 
apply to the Court to grant such extension 
of the time fixed in the summons as may be necessary to 
enable him to make such reference and to receive orders 
thereon through the proper channel. 

(2) Upon such application the Court shall extend the 
time for so long as appears to it to be necessary. 

8. (1) WTiere the Coveinmeiit undertakes the defence 

of a suit against a public officer, the Govern- 
pnuic'omc™ nirnt pleader upon being furnished vdth 
authority to ajjpear and answer the plaint, 
shall apply to the Court, and upon such application the Court 
shall cause a note of his authority to be entered in the register 
of civil suits. 

(2) Where no application under sub-rule (1) is made 
by the Government pleader on or before the day fixed in the 
notice for the defendant to appear and answer, the case shall 
proceed as in a suit between private parties : 

Provided that the defendant shall not be liable to arrest, 
nor his property to attachment, otherwise than in execution 
of a decree. 


OKDER XXVIII. 

/Suits by or against Military Mm. 

1. fl) Where any officer or soldier actually serving the o. 28 , 
Government in a military capacity is a 
«iZf"bta,i.“Jc.!fe mS? paity to R suit, and c annot .obtam Jeaye 
?S^o"'defcidVti“m. of absence for the puipf)se of prosecuting - 
or defending the suit in person, he may 
authorize any person to sue or defend in his stead. 

(2) The authority shall be in writing and shall be signed 
by the officer or soldier in the presence of (a) his commanding 
officer, or the next subordinate officer, or (6) where the officer 
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O. 28, o]- soldier is serving in military staff employment, the head 

rr. 1-3. Qj. superior officer of the office in which he is employed. 
Such commanding or other officer shall countersign the autho- 
rity. which shall be filed in Court, 

(3) When so filed the countersignature shall be suffi- 
cient proof that the authority was duly executed, and that 
the officer or soldier by whom it was granted could not obtain 
leave of absence for the purpose of prosecuting or defending 
the suit in person. 

Explanation . — In this Order the expression ‘‘ command- 
ing officer means the officer in actual command for the 
time being of any regiment, corps, detachment or depot to 
which the officer or soldier belongs. 

2. Any person authorized by air officer or a soldier to 

„ ^ prosecute or defend a suit in his stead may 

or appoint piOSeCllte OX 0610X10. it III pel BOX! Ill the 

same manner as the officer or soldier could 
do if present ; or he may appoint a pleader to prosecute or 
defend the suit on behalf of such officer or soldier. 

3 . Processes served upon any person authorized by an 

, officer or a soldier under rule 1 or upon 

flervlcc on person bo au- , ^ • i i r • t 

tiiorized or on tils pleader, any Djeader appointed as aforesaid by 
6 goo sen ce. petsou shall be as effectual as if they 

had been served on the party in person. 


OKDKP XXIX. 

Suits by or against Corporations. 

1. 29, r. 1. 1 - In snffis by or against a corporation, any pleading 

.■Subscription and vcri- may be signed and verified on behalf of 
acutiou of pleading Corporation by the secretary or by 

any director or other principal officer of the corporation rvho 
is able to depose to the facts of the case. 

"Who is able to depose to the facts of the case.”— Whore a plaint or written 
■-t.iloment is signed and verified by a director, secretary or other pi'incipal officer of 
!i 1 oiporntion. it must be stated in the plaint that he is a director, secretary or principal 
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officer of the Company, and that ho is able to depose to the facts of the ease. If there Q. 
is no such statement in the plaint or written statement, the plaint or written statement rr. 
should not he admitted, unless the defect is made good by an affidavit containing such 
statement (z). 


2. Subject to any statutory provision regulating ser- 
„ . .. vice of process, where the suit is against 

Service on corporation. . • , i i ® i 

a corporation, the summons may be served' — 

(a) on the secretary, or on any director, or other prin- 
cipal officer of the corporation, or 


(6) by leaving it or sending it by post addressed to the 
corporation at the registered office, or if there is 
no registered office then at the place where the 
corporation carries on business. 


3. The Court, may, at any stage of the suit, require 
„ ^ , , the personal appearance of the secretary 

^emaance oi oflicer of or 01 any director, or other principal omcer 
of the corporation who may be able to 
answer material questions relating to the suit. 


V' ORDER XXX. 

Suits by or against Firms and Persons carrying ov (nisiness 
in names other than their own, 

1. (1) Any two or more persons claiming or being 0.3C 
liable as partners and carrying on business 
oifSm! in Biitii-h Lidia may sue or be sued in the 

name of the firm (if any) of which such 
persons were partners at the time of the accruing of the cause 
of action, and any party to a suit may in such case apply to 
the Court for a statement of the names and addresses of the 
persons who were, at the time of the accruing of the cause 
of action, partners in such firm, to he furnished and verified 
in such manner as the Court may direct. 

(2) Where persons sue or are sued as paitnei-s in the 
name of their firm under sub-rule (1 ), it shall, in the case of 
any pleading or other document required by or under this 


(s) Snmath EaH Indian Kat/trat/ Coy, (1306) 2^ ^*1. 268. 
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. 30, r. 1. Code to be signed, verified or certified by the plaintiff or the 
defendant, suffice if such pleading or other document is signed, 
verified or certified by any one of such persons. 

Suit by or ag'ainst firms. — ^The whole of this Order is new. The rules as to 
the attachment of partnership property and the exerulicn of decree against firms will 
lie found in 0. 21. rr. 49 and !50 above. 

This order deals with the mode of suing firms. Rule 1 provides that two or 
inure persona claiming or being liable as partners may sue or be sued in the firm’s 
name. Rule 2 provides that tvherc a suit is instituted by partners in the name of 
their firm, the plaintifis airall, on demand in writing by tho defendant, declare in 
writing tiio names and places of residence of tho partners. If tho plaintiffs fail to 
comply with tho demand, the Court may stay furtlicr proceedings. If tho demand 
is complied with, the suit will proceed as if all the partners had been named at 
plaintiffs in the plaint. As regards signature and iierijiralion where a suit is brought 
ill a firm name, it is provided by r. I, sub-r. (2) that it will suffice if tho pleading 
or any other document regnired to be signed or verified is signed or verified by any 
one of tho partners : it is not necessary that all the partners should sign or 
verify it. As regards appearance in a suit brought against a firm, it is to be noted 
that a firm cannot appear us a firm, and tho partners should therefore appear in» 
dividually in their own names, but all subsequent procccdiriEa should continue in 
tho name of tho firm (r. 6). Where a suit is brought against a firm no partner can 
put in a personal defence (y). He can only file a written statement /or and in ike 
name of the firm. Tho docroo also must bo in tho name of tho firm (s), though all 
the partners may not have appeared (a). As to execution of a decree passed against 
a firm, see 0. 21, r. flO. 

Rule fl applies to suits between co-partners, and rule 10 to suits against a person 
carrying on business in a name other than bis o\\ ii name. 

“ At the time of the accruing of the 'cause of action."— These words 
show that a suit may bo brought by or against a firm in the firm name though the firm 
may have been dissolved before the date of the suit, provided the oauso of action 
arose before dissolution. (6). 

" Carrying on business in British India." — 'fhiB mb applies to all partner* 
ships carrying on business in British India. Therefore a firm which carries on 
business in British India may be sued in the linn name under this rule, although it be 
a foreign firm the members of which are msidont out of the jurisdiction (c). 

Statement of names and addresses.— Rule 2 enables a defendant to obtain 
disolosurc of tho names of the partners in a plaintiff firm by a statement in writing 
by tho plaintiffs or their pleador. Under r. 1 any party to the suit may apply to the 
Court for a statement of tho names of tho partners in tho plaintiff or defendant firm to 
be famished and verified in such manner as tho Court may direct. 

Suits by or against individual partners.— See Indian Contract Act, 1872. 

43 and 45. 


(ii) FMis v. Wadesm 11899] 1 Q. B. 714. 

U) Barns V. Bsauehamp Bnthsrs [1893] 2 Q. B. 
634, 535. 

(a) LimgU, Ltd. V. Clark i Co. 11891] 2 Q. B. 652. 


(f) Barit <2 Son V. Uorris (1883) 10 Q. B. I). 463. 
(c) Wonxsier Cilv A CmaUy Bank-vg Co. v. 
Firbank, Pauling A Co. (1894) 1 Q. B. 784. 
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2 . (1) Where a suit is instituted by partners in the O. 30, 
name of their firm, the plaintiffs or their ■ 
aSce!™""' I’*'*”"'- pleader shall, on demand in UTiting by 

or on behalf of any defendant, forthwith 
declare in ■ivriting the names and place, s of residence of all 
the persons constituting the firm on whose behalf the suit 
is instituted. 

(2) Where the pkintifls or their pleader fail to comply 
with any demand made under sub-rule (1), all proceedings 
in the suit may, upon an application for that purpose, be stayed 
upon such terms as tie Court may direct. 

(3) W^ere the names of the partners are declared in 
the manner referred to in sub-rule (1). the suit shall proceed 
in the same manner, and the same consequences in all respects 
shall follow, as if they had been named as plaintiffs in the 
plaint 

Provided that all the proceedings shall nevertheless con- 
tinue in the name of the firm. 

Disclosure of partners’ names.— li tho plaintit! £im has uot mndo a full 
disclosure of their paitnois, the pioper procedure is not to dismiss the suit, but to allow 
the firm to put in a further dccUration making a full di-cIo«UTe, and thus remedy the 
defect (dj. 

^/3. Where persons are sued as partners 
Service ill the name of their firm the summons 

shall be served either - 

(а) upon any one or more of the partners, or 

(б) at the principal place at which the partnership 
business is carried on within British India, upon 
any person having, at the time of service, the 
control or management o' the partnership business 
there, 

as the Court may direct ; and such service shall be deemed 
good service upon the firm so sued, whether all or any of the 
partners are within or without British India : 

Provided that, in the case of a partnership which has 
been dissolved to the knowledge of the plaintiff before the .j- 


(iQ riRptrioI Pruting Co. v. BriHih Grown Aemrmt* Corporation (1918) 11 Cal. 681, 686. 



344 


THE FIRST SCHEDULE. 


o. 30, institution of the suit, the summons shall be served 
rr. 3, 4. gyery person within British India whom it is sought to 
liable. 

5erv]ce of summons — This rule is to be read with r. 1 above and 
with 0. 21, r. 50. It applies only to suits against partners in the vnnie of their firm. 
It provides a special mode of service upon firms carrying on business in Hritiih Iiidia, 
whether the partners reside within or without British India (c). One mode of ser- 
vice authorised by tho rule is service upon any one or moro of the partners ; the 
other is service at the principal place of business of the partnership, within British 
India, upon tho manager of such business. If the summons is not served in eitlier 
of these ways, the service is irregular (/). If it is served in either of these ways, the 
service is good service upon the firm, whether all or any of tho partners arc within or 
without British India. The aemoe being good service upon the firm, any decree 
that may be passed in tho suit agiunst tho firm ma 5 ' be exeeuted against tho property 
of the firm or partnership. 

If tho service is eSeeted in the firal mode prescribed by the rule, that is, if the 
service is upcni a partner, it is good service upon the firm, as wdl as u^iun that partner 
personally, but it is not sei vico upon any other member of tho firm so ns to make 
such member “ a person who has been iadmd««!ly served as a partner,” etc., within 
0. 21, r. 50, sub-r. (1), el. (o). Similarly, if tho service is eReoled in the second mode 
proscribed by tho rule, that is, upon a manager at tho place of partnorahii) Imsin'-ss, and 
tho manager is not a partner, tho service is good service upon tho linn, Init it it is not 
service upon any member of tho firm so ns to make such mcrabor “ a ixiiuou who has 
been individually served iis a partner,” etc., within 0. 21, r. 50, siib-r. (1), cl. (c) (p). 
This distinction is important for the purposes of execution, for, as wc have seen in 0. 
21, r. 50, where a decree has been passed against a firm, execution can bo issued 
without leave of the Court against tho property of the firm, and also against the 
separate property of any individual partner who was served with tho writ. But e.\o- 
eution cannot be isuod without leave of the Court against tho separate property of 
ony partner who was not served with tho writ and did not appea r. 

4 . (1) Notwithstanding anything contained in section 
45 of the Indian Contract Act, 1872, where 
paftnlr."* moie persoiis may sue or be sued 
in the name of a firm under the foregoing 
provisions and any of such persons dies, whether before the 
institution or during the pendency of any suit, it shall not 
be necessary to join the legal representative , of the deceased 
as a party to the suit. 

(2) Nothing in sub-rule (1) shall limit or otherwise 
afiect any right which the legal representative of the deceased 
may have — 

(c) Grant v. Anderson tb Co. (1892) I Q. B* 108. 788-790. 

(/) See Worcester City and Oovnfy Banking Co. (y> In re Ids (1886) 17 Q. B. D.756. 

Fir^nk, Pauling ds Co. (1894) I Q. B. 784» 


upon 

make 
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(a) to apply to be made a party to the suit, or 0* 30k 

rr. 4, 5 

(b) to enforce any claim against the survivor or sur- 

vivors. 

Indian Contract Act, 1872, s. 45. — A jiaiisrs a promissory note for Ba. S,000 
to a firm consisting of two partiiors B and C. If B dies, 0 alone cannot sue to re- 
cover the amount of the note. TJic suit must, under s. 45 of the Contract Act, 
be brought by C along with B'h legal representative (A). The ofiect of the present 
rule is that where the suit is brought in (he firm name, it is not necessary to join R’s 
bgal representative as a parly plaintiff. But the logil representative may apply 
to be made a pai-ty plaintiff. Tho mere fact that lie does not apply will not affect 
his right to claim tlie benefit of any decree that may be passed against A. 


5 . Where a suiTimtiiis is issued to a firm and is served 
ill ilic maimer provided by rule 3, every 
,ofv(d':‘ pciboji upon whom it is served shall be 
.,1 , . iiilbi'inctl Ity notice in writing given at 

the time of such service, wliethcr he is served as a partner or 
as a person having the control or management of the partner- 
ship business, or in both cliaracters, and, in -default of such 
notice, the person served shall be deemed to- be- served as a 
partner. 


Notice in what capacity served. — Whei-o a suit is brought against a firm »« 
the firm name, (be sumiiions u ill be issued ag.iinst the firm. Kiieb summons may be 
served cither upon any one or more of the partners or mion the person in control 
of the business. Tho present rule provides that tho person served should be informed 
by notice in writing (jiven ul the lime oj aervice, whether ho is served as a partner, 
or as ti poison in control of the business, or in both chciracters. In default of 
notice the person served will be deemed — not merely presumed — to be eerved as a 
partner. If he contends tlial he is not a partner, the proper coiirae for him to adopt is 
to appear under protest nndor r. 8 below dcniing that he is a partner. If ho docs not 
do so, ho will be deemed to iiavo been served personally as a partner within tho 
meaning of 0. 21, r. 50. suh-r. (1), cl. (c), and execution moy bo granted against him 
personally (t). 

Form of notice, — “ Take notice that the summons served herewith is served 
on you — 

(f) as a partner in the defendant firm of AB Co. : 

(it) or as the pei-son having the control or management of the partnership bus!- 
Dcss of AB is Co. : 

(tit) or as a partner in the defendant firm of AB is Co., and also as the person 
having the control or management of the partnership business of AB A Oo.” 


(A) .pylor Oitmd v. Balrass Das (1877) 1 All. 463. 1 
i it Baisiiab V. Bani of Benyal (19i4) 19 C. W. N. I 


1008. 
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are sued as partners in the name ol 
firm, they shall appear individually 
Appcarwicc oi paitncra. in their own names, but all subsequent 
proceedings shall, nevertheless, coTitiune 
in the name of the firm. 

Appearance of partners, — Though all procccdinga in a t>uil jn.stiiiited against 
a firm in the firm name arc to be conducted in the firm mime, the partners should, so fai 
as appearance is ooncemed. .'ippcar individually ill their own names. Thoteason ol the 
rule is that a firm cannot appear ns a firm. Where ii suit is brought against a firm ir 
the firm name, the appearance of one partner is the appearance of the firm {}). 

“All subsequent proceedings shall continue in the name of the firm,’’— 

Where persons are sued as partners in (he firm name, every hiibsequent proceeding must 
bo headed with the firm name as defendants. Tlic written statement must bo headed 
in the firm name, and the decree also must he against the firm in the firm name. The 
Court cannot in such a suit pass any personal decree ngninsi a ))aitiier. unless lie t» 
sued personally along with the firm (k). 


O. 30, 
6 - 8 . 


6 . Where 


rr. 


persons 

their 


7 . Where a summons is served in the manner provided 
fi-o appearance except by by rule 3 upou a persou having the control 

or management of the partnership busi- 
ness, no appearance by lum shall he necessaiy unless be h 
a partner of the firm sued. 

8 . Airy person served with summons as a partner 

under rule 3 may appear undei’ protest. 

Appcnrance under protest. t l i 1 

denymg that he is a partner, but sucJi 
appearance shall not preclude the plainilf! from otherwise 
serving a summons on the firm and obtaining a decree against 
the firm in default of appearance where no partner has appeared. 

App-arance under protest. — ^Whero a pt-rsoa served with siiiiimons as a partne 
denies that he is a partner, he may enter appearance under protest under this rule. 
Where an appearance is entered under prote.st, its cfiect is to nullify the service altoge- 
ther as regards the defendant firm. In such a case, the plaintiff may disregard the 
appearance under protest oltogether and have the summons served upon ono who if 
admittedly a partner or one who has the control or management of the defendant firm, 
as provided by r. 3 above, and having obtained a decree against the firm, ho may applj 
for leave to execute it against such person under 0. 21, r. 60. But the plaintiff is not 
bound to adopt this course. Ho may take out a chamber summons and contend that 
the party who appeared under protc.st is a partner or was a partner at the time the cause 
of action accrued, and apply on that basis to strike out of such appearance the denial 
of partnership. See Annual Practice, notes to 0. 48 A, rr. 4 and 7. 

<J) IVIWM Ui. V. Ctar* & Co. (1891) 1 Q. B. 652, | (i) Taylor v. OoIIfcr (1882) 30 W. U. (Bag,) 701. 
o56s I 
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9. This Order shall apply to suits between a firm and 
„ ^ one or more of the partners therein and 

SnifcsbetirecHco-partnprs *. i j n • 

to suits between nrins Jiaving one or more 
partners in common ; but no exec ution shall be issued in such 
suits except by leave of the Court, and, on an application 
for leave to issue such execution all such accounts and in- 
quiries may be directed to be taken and made and directions 
given as may be just. 


O. 30, 
rr. 9. 10. 


Scope of the rule. — Ihis luk- jiioMtlis llial snKs bctvceii a fiim and one of Us 
members, or between two fiinia with a coninun membei, may be instituted in the firm 
name, provided the fiims caiij on business in Siitish India (r. 1). But no execution 
can be issued in sucli a suit ntejil In/ Ifiii of the Couil 


10. Any person cariying on business in a name or 
„ „ . style other than his own name may be 

Snltagaln«t pci on tarn* 

lag on bu intis in iiiii'c .sucd iji hucli name or Si vie as if it were 

Other than hib o^m ^ i r * t . p 

a nrm name ; and. so lar as the nature of 
the case will permit, all rules under this Order shall apply. 


Scop: of the rule. — A peison tiading by himself as a fiim or in an assumed or 
trading name may be sued in his tiado name, but he cannot sue in that name (2). This 
rule docs not embh a plaintiff to sue the proprietor of a newspaper t» Ibe name of the 
newtpaper (m). 


ORDER XXXI. 


Suits by or against Trustees, Ejemtors and 
Administrators. 


1. In all suits concerning property vested in a trustee, 0. 31, r. I. 
executor or administrator, where the con- 
flri^ri;'rin”^m'rco?r<mrng teutioii is lietweeu the persons beneficially 
vested In trustees, interested in such propeity and a third 

person, the trustee, executor, or adminis- 
trator shall represent the persons so interested, and it shall not 
ordinarily be necessary to make them parties to the suit. 

But the Court may, if it thinks fit, order them or any of them 
to be made parties. 


<2) Mown V. Moffridge (1892) 8 TimCB Rep. 805. I 97. 

m) IH Btmales v. Nw York HerM [1803] Q B. I 
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Oa 31, When beneficiaries may be added as parties. — RcDeficiaries should always 

rr. 1-3. made parties when the tiustees aie not wholly uninterested in the ease (a), or they 
have an interest adverse to that of the lienclieiaiies (o). 


2 . Where there are several trustees, executors or 

Joinder of trastccs, exc- adiuinistrators, they shall all be made 
I utor<. and nriniiiiisiroioi-. parties to ft suit agaiust. oue or more of 

them : 

Provided that the executors who have not proved their 
testator’s will and trustees, executors and admini-strators 
outside British India, need not be made parties. 


3 . Unless the Court directs otherwise, the husband of 
a married trustee, administratrix or exeeu- 
tiix sball uot as such be a party to a suit 
by or against her. 


-<)RDEIl XXXll. 

I’iuifs by or against Minors and, Persons of 
Unsound Mind. 

0. 32, r. f. ^1. Every suit by a minor shall be instituted in his 
Minor to vnc by next uamo by a persou who in such suit shall 
be called the next friend of the minor. 

Who is a minor. — Every person domiciled in Brilish India who has not com- 
pleted the age of 18 years is a minor. In tho case, howeyer, of a minor of wlioso peiaon 
or property a guardian has been appointed by a Court of Justice, or whose irroperty 
is under tho superintendence of a Court of Wards, tho age of mojoiity is deemed to have 
been attained on the minor completing his nge of 21 years : sec Indian Majority Act 
IX of 1875, 8. 3. 

Object of having next friend or guardiar ad litem. — As a minor is deemed 
incapable of prosecuting or defending a suit liimself, it is necessary that his interests 
in the suit should be watched by an adult person. Such person is, in tho ease of a minor 
plaintiff, called bis next friend, and in tho case of a minor defendant, his guardian ai 
litem or guardian for the suit. But neither the next friend nor the guardian ad litem 
is a party to the suit (p). 

Title of suit. — ^Where a suit is brought on behalf of a minor, the title of the 
suit should run thus : “ A, B., a minor by his next friend C. B. v. X. Y." Where a 


(n) V. Jlouland (1860) L, B. 3 £q. 373. 
(a) Bera/aid v. namm>bb« 1800) 13 Mad. 107 


(p) Rwp Chaiid v. Dasodha (108) 30 All. 66 56 
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suit is brought ugaiubt a minor, the title of the suit should be : “ F. 0. v. A. B. & minor, o.;32, 
by his guardian ad litem C.D." | . 3 ^ 

Case in which a minor may sue without a next friend . — k minor can sue 
in a Presidency Small Cause Court without a next friend, when the amount olaimed 
does not exceed Rs. 600, and is due to him for wages or for work done as a servant : 

Presidency Small Cause Courts .Act I.") of 18B2, a. 32. 


2 . ( 1 ) 


"V^Tiere a suit is instituted by or on behalf of 

a minor without a next friend, the defend- 

Tvitiiout next friend, i,i.iiiit aiu iiiay apply to have the plaint taken 
off the file, Avith costs to be paid by the 


to bBLk(u off th( */)h 


pleader or other person by nhoni it w&s pre,sented. 


(2) Notice of such appikalion shall be given to such 
person, and the Court after hciiring liis objections (if any), 
may make such order in the muiter as it thinks fi.t. 

Taking the plaint off the, file. — 'I hi- mle contemplates the' case where u suit 
is instituted by a minoi k ithont n ne‘\i friemd. In such a case the deiendant may apply 
under this rule to have the jdaint taken eill the file. To bring his case within the rule, 
the defendant must show tiial llie plaintill is a minor and that the suit was instituted 
without a next friend. 


«■ (1) Where the defendant is a minor, the Court, 
on being satisfied of the fact of his 
liuaretkii mr Du -ml te. niinoritA’, shall appoint a proper person 

be nppointcfl by Coiirl lor , , - t r i 'j p i • 

minor acicntiant to be guaixliau loi tte suit tor such mmora 

(2) An order for the appointment of a guardian for the 
suit may be obtained upon application in the name and on 
behalf of the minor or liy the plaintiff. 

(3) Such application shall be supported by an affidavit 
verifying the fart that the proposed guardian has no interest 
in the matters in controvei-sy in the suit adverse to that of the 
mhior and that he is a fit person to be so appointed. 

(4) No order shall be made on any application under 
this rule except upon notice to the minor and to any guardian 
of the minor appointed, or declared by an authority competent 
in that behalf, or where there is no such guardian, upon notice 
to the father or other natural guardian of the minor, or, where 
there is no father or other natural guardian, to the jperson 
in whose care the minor is, and after hearing any objection 
which may be urged on behalf of any person served Avith 
notice under this sub-rule. 
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0. 32, ** Proper” person to be appointed guardian ad litem.— It is the duty of 

rr. 3, 4. the Judge himself to decide who is the proper person to be appointed as guardian 
ad litem (q). 

Where a minor defendant is not represented at all by a guardian ad 

litem. — The provisions of this rule as to the appointment of a guardian nd lUm for 
a minor defendant are imperative. Hence if a minor is sued without a guardian ad 
litem, and a decree is passed against him, the decree is a nnlUty, and it cannot he 
enforced against him (r). 

Where a minor defendant is substantially represented by a guardian ad 

litem. — There aie cases in which there have teen no formal application and no formal 
order for the appointment of a guardian nd Iiifni for a minor defendant. Imt in which 
the proceedings show that the minor Wa« iiiljdunlifilhj represented by .1 giiaidianad 
litem. In such eases it has been held that the want of a formal .appliration and onler 
for the appointment of a guardian nd I'.h m is hut an irriqvlariiij and vhit the decree 
wiU bind the minor unless it is shc-vvn that the defect in procedure has piejiid.ccd the 
minor (s). In Wntian v. Brnikc lic/mri (i). it .■mit was brought against .1 minor, but 
no order was applied for and none w.as made for the appointment of a gu.irJ'.in ad lii'in. 
In the plaint, however, which was admitted by the C'inirt. the mother of the miur r was 
described as hLs guardian. Further, the mother appeared throughout rlic pw.i .-dmis 
in the suit as the minor's guatdian. A decree Was passed against the minor, and in 
the decree and the execution proceedings the mother w.i,s described as the njiii'Ji'.s guar- 
dian. In a suit brought by the minor on allaiiiing majority to set asi.le tlir,- decree 
passed against him on the ground that no guardian nd litem had been ii])pointed .is re- 
quiied by the present rule it was held by their Lordsliips cf the Priiy Corim-il that t!.e 
Court in which the former .'uit was instituted had 6y its action given s.)ue‘ion to the 
appearance of the mother as a guardian nd liton, and that the ab.vonce of a foinial order 
of appointment was not fatal to the suit, unless it was shewn that the dt-fccl in proce- 
dure had prejudiced the minor. Their Lordships observed that th'-re was 1 otliin" in 
the proecedings of tliat suit to suggest that the interests of the minor were not duly 
protected by the mother or that the defect in procedure had prejudiced the minor and 
they accordingly held that the decree was binding upon the minor. It is clc.vr from what 
has been stated above that the mere absence 0/ nn njjidnrit such as i*- rcquirerl by 
aub-r. (3) is not sufficient to render the proceedinus illegal .ind voitl as -ig.iinbt a 
minor (u). 

• 4 . (1) Any pertion who is of sound mind and has 
Who miy aa as rirst attained inaiorit'v' may act as next friend 

friend or be appointed . . t 

guardian for til* suit. Ol E mmor OT ES ILIS gUarOlEn lOI 

the suit : 


Provided that the interest of such person is not adverse 
to that of the minor and that he is not, in the case of a next 
friend, a defendant, or, in the case of a guardian for the suit, 
a plaintiff. 


(9) /{ofnc/iondra Dot v. Joli Pmad (1907) 29 All. 
675, 678. 

(r) Ifa/xJtAur v. UtH-(U (l807) 24 Cal. 26 ; ffanumon 
V. Muhammad <M;0G} 28 All. 137; iHtji v. 
bhirairam (1888) 12 Dom. 18. 

<«) WalUm V. Banka liekan (1903) 30 Cal. 1021, 30 


I. A. 182 ; HiiTi v. BhukawthKori (1883) W 
Cal. 40, 15 I. A. 1Q5. 

(t) (1003) 30 Cal. 1021, 30 I. A. 182. 

(tO Munnu Lai v. QhuUna Abtoi (1910) 32 AH. 287, 
37 L A. 77. 
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(2) AMiere a minor has a guardian appointed or declared O. 32, 
by competent anthoritr, no person other than such guardian 

shall act as the next friend of the minor or lie appointed his 
guardian for the suit unless the Court considers, for reasons 
to be recorded, that it is for the minor's welfare that another 
person be permitted to act or be appointed, as the case 
may be. 

(3) Xo person shall unthout his consent be appointed 
guardian for the suit. 

(4) ’Where there is no other person fit and willing to 
act as guardian for the suit, the Court may appoint any of 
its officers to be such gtrardi.in, and may direct that the costs 
to be incurred by such offic er in the performance of his duties 
as such guai’ciian shall be }..,me either by the pardes or by 
any one or mrire of the patties to the suit, or out of any fund in 
Court in u hit h the minor is interested, and may give direc- 
tions for the repayment or allowance of such costs as justice 
and the circumstances (i the case may require. 

Married woman as guardian ad litem.— Under the Code of t882, though a 
married woman could lie ajiprinted neit friend of a minor plaintift, she could not be 
appointed guaitli.iu «<i liinii of a minor defendant. Under this Code she may bo appoint- 
ed guardian nd id* «* util. 

Officer of Coui t as guardian ad litem. — An officer of Court who has been 
appointed guaidiaii od lihn) should not bo paid for his trouble (u). If he baa no funds 
to conduct atieipi.il fly the defence of the minor, the Court has the power to relieve 
him of his position as guaidian (w). 

5. (1) Every application to the Court on behalf of 
a minor, other than an application under 
inlnd^e” cii . rrtlan rule 10, sub-rulc (2). shall be made by his 
next Iriend or by hi.s guardian for 
the suit. 

(2) Every order made in a suit or on any application, 
before the Court in or by which a minor is in any way con- 
cerned or affected, without such minor being represented 
by a next friend or guardian for the suit, as the case may be, 
may be di.i>charged, and, where the pleader of the party at 
whose instance such order was obtained knew, or might 
reasonably have knoum, the fact of such minority, with costs 
to_be paid by such pleader. ' 

(c) Kerakoon v. btrle (1814) 3 M. I. A. 320. | (») OoTilal v. Afaningh i (1901) 28 Bom U-O. 
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rr 6 7 ' A next friend or guardian for the suit shall not, 

* ' E.cOptbynextfri.n,i«r without the leave of thft Court, r-eceivc 

money or other nioveahle property 
on behalf of a minor either- 

(o) by way of compromise before decree or order', or 

(6) under a decree or order in faA^our of the minor. 

(2) Where the next friend or guai’dian for the suit has 
not been appoirrted or declared by competent airthority to be 
guardian of the property of the minor, or, haviirg beerr so 
appointed or declared, is under any disability knocvu to the 
Court to receive the money or other moveable property, the 
Court shall, if it grants him leave to receive the property, 
require such secirrity and give sirclr directions as will, in its 
opinion, sufficiently protect the property from waste and 
ensure its proper application. 

.7. (1) No next friend or guardian for the suit shall, 
without the leave of the Court, expressly 
by next irud or guaniittn lecorded ui the proceedir-jss, enter into 
any agreement or compromrse on behalf 
of a mirror with reference to the srrit in which he acts as next 
friend or guardian. 

(2) Any such agreement or compronrise entered into 
without the leave of the Court so recorded shall be voidable 
against all parties other than the minor. 

Compromise decree when binding; on a minor.— Tu ic'utloi .i ilarcr iMtsud 
in pursuance of a compromise bindinz on a minor, llio following comlUions mnst bt 
complied w ith : — 

(.a) The next friend or guardian ad lilem must apjjlij to the Coail foi le.ire to entei 
into tho proposed compromise (j;), stating specifically that the compromioe 
is sought to bo made on behalf of minor (y), and also sotting fortli the 
terms of tho proposed compromise (z). 

(b) On such an application being made to the Court, the Court must excruee 
a judicial discretion as to tho propriety, in tho interests of the luiiior, of the 
proposed compromise (o). And if tho Court sees reason to grant leave, 
it should record an order showing that an application has been niado to it, 
that the terms of the proposed agreement or compromise have been consi- 
dered by it, and that having regard to the interests of the minor, it har 

(x) Salamti v. Ckedilal (1895) 17 All. 631, I (r) Viramtlaliattna v. Shldappa (190*2) 20 Boai. 

( ;/) Mamohar Lai v. Jaiunalh Simh (100(1) 28 AU. I 109. 

585. 33 I. A. 128. (b) KalaiaU v. Ch-,IM (1895) 17 All. 531. 
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granted leave to make the agreement or compromise (i), A compromise O. 32| 
will be deemed to bo beneficial to the interests of a minor if it aeeurea to the . rr. 7*9. 
minor some demonstrable .advantage, or averts some obvious mischief (c). 

(e) The leave must bo ixjirean, not implied. It must, in the language of this rule, 
be expressly recorded in the pi-occedings. Prom tho more fact that the Court 
has passed a decree in accoidance with a compromise it cannot bo inferred 
that any of the steps lucliininary and ncccss.ary to the malting of the decree 
have been taken by tho Couit. The Court by passing a decree in pursuance 
of a compromise does not ipso facto sanction tho compromise (d). 

If the above conditions .-(a not complied uith, the decree is not binding on tho 
minor. Tho decree, however, is not void. It is only voidable at tho option of the minor. 

No other party to the suit can call the decree in fpicstion : tho minor alone is entitled 
to call it in question, and this he jn.ay do cither on attaining majority or before then 
through a next friend (c). 

Where the minor is a mettib‘--r of a joint Hindu family. — When tho 
father of a minor, a member of a joint Hindu family', of wliich llic father is tho managing 
member, is appointed his guardian ad lilci.i, his powers as managing member, so far as 
they relate to tho minors interest, nie controlled by tho provisions of the present rule, 
and he cannot, without the leave of the Court, cuter into any ngrcomonl or compromise 
on behalf of the minor with referenoe to tho suit. Snch an agreement is not binding 
on the minor even if it was a bond fide settlement of a disputed claim (/). 


8 . (1) Unless otherwise ordered by the Court, a next 
^ ^ Mend shall not retire tvithout first pro- 

, . curing a lit person to be put m his place 

' and giving security lor the cost.s already incurred. 


(2) The application for the appointment of a new next 
friend shall be supported by an affidavit showing the fitness 
of the person proposed, and also that he has no interest 
adverse to that of the minor. 


9.s^i) Where the interest of the next friend of a 
minor is adverse to that of the minor or' 
Bemovaiotnoxtfriena. whci’e he is SO Connected with a defendant 
^ ' whose interest is adverse to that of the 

minor as to make it unlikely that the minor’s interest will 
be properly protected by him, or where he does not do his 
duty, or, during the pendency of the suit, ceases to reside 

(6) Manohof Lai v. Jadunath Siinnh (1006) 28 All. 685, S3 I. A. 128. 

685, 38 I. A. 128 ; Bhitea v. Devchand (1011) («) Virupakashappa v. Shidappa (1002) 26 Bom. 
85 Bom. 322 ; Sethuram v. Vasanta (1010) 100. 

84 Mad. 314. (/) Oanesh Jlow v. Tuljaram Jlotv (1013) 30 Mad, 

(c) Bharinnji v. Our/av (1873) 10 B. B. C. 311. 206^ 40 1. A. 132. 

(d) Manobar Lai v. Jadunath Singh (1006) 28 All. 


23 
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32, within British India, or for any other sufficient cause, appli- 
cation may he made on hehalf of the minor or by a defendant 
for his removal ; and the Court, if satisfied of the sufficiency 
of the cause assigned may order the next friend to be removed 
accordingly, and make such other order as to costs as it thinks 
fit. 


(2)- ^\Tiere the next friend is not a guardian appointed 
or declared by an authority competent in this behalf, and an 
application is made by a guardian so appointed or declared, 
who desires to be himself appointed in the place of the next 
friend, the Court shall remove the next friend unless it con- 
siders, for reasons to be recorded by it, that the guardian 
ought not to be appointed the next friend of the minor, and 
shall thereupon appoint the applicant to be next friend in 
his place upon such terms as to the costs already incurred 
in the suit as it thinks fit. 

Where the next friend does not do his duty.— tVIiDio a Cemt finds that 
a next friend does not do his duty in relation to a suit, it is its duty not to ijoimit him 
to prejudice the interests of the minor, but to adjoinn the suit in order llial some one 
interested in the minor may apply on behalf of the minor for the removal of the next 
friend and for the appointment of a non next frierrd, or tlrnt the mirror ]ilaiirtiif liitnsolf 
may on ooniinjj of jgo, elect to proceed ■with the '■nit or uitlidrwv ironr il (j), 


10. (1) On the retirement, removal or death of the 

next friend of a minor, further proceedings 
icmoVM,®c\c^XcriWcndl shall be stayed imtil the appointment of 
a next friend in his place. 

(2) Where the pleader of such minor omits within a rea- 
sonabletime to take steps to get a new next friend appointed, 
any person interested in the minor oi’ in the matter in issue 
may apply to the Court for the appointment of one, and the 
Court may appoint such person as it thinks fit. 

11 . (1) Where the guardian for the suit desires to 

retire or does not do his duty, or where 
death oi guardian for the othci sumcient grouud IS made to appear, 

' the Court may permit such guardian to 

retire or may remove him, and may make such order as to 
costs as it thinks fit. 


(g) Donammi v. Thmgasami (1904) 27 Mad, 377. 
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(2) ■\Vl)ci'e the giiardican for the suit retires, dies or is 
removed by the Coiut dm-ing the pendency of the suit, the 
Court shall appoint a netv guardian in his place. 

12 . (1) A minor plaintiff or a minor not a party to a 
r. . , * „ , . oil- "^hose behalf an application is 

miaorpifintiii or.ipiJjc.aiit pencuiig siiaJJ, on attammg maiority, elect 
whether he will proceed with the suit 
or application. 

(2) AVhere he elects to proceed with the suit or applica- 
tion he shall apply for an order discharging the next friend 
and for leave to proceed in his own name. 

(3) The title of the suit or application shall in such case 
be corrected so as to read thenceforth thus : — 

“ A. B., late a minor, by 0. D., his next friend, but now 
having attained majority.” 

(4) AVhere he elects to abandon the suit or application, 
he shall, if a sole plaintifE or sole applicant, apply for an order 
to dismiss the suit or application on repayment of the costs 
incurred by the defendant or opposite party or which may 
have been paid liy his next friend. 

f (5) Any application under this rule may be made ex- 
j 'pavte : but no orclcr discharging a next, friend and permitting 
‘ a minor plaintifl to proceed in his oum name shall be made 
' without notice to the next friend. 

IS. (1) WTiere a minor co-plaintifE on attaining majo- 
lity dcsire.s to repudiate the suit, he shall 
ottniniiiE nujoiiLj iitOus apply to have XUS name struck out as co- 
to repudiate Biut. plaintiff; and the Court, if it finds that 

he is not a necessary party, shall dismiss him from the suit 
on such terms as to costs or otherwise as it thinks fit. 

(2) Notice of the appheation shall be served on the next 
friend, on any co-plamtifl and on the defendant. 

(3) The costs of all parties of such application, and of 
all or any proceedings theretofore had in the suit, shall be 
paid by such persons as the Court directs 


O. 32, 
rr. 11-13. 
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■ 32, ( 4 ) "Wliere the applicant is a necessary party to the suit. 

13=16. Court may direct him to be made a defendant. 

14 . (1) A minor on attaining majority may, if a sole 

Unreasonable orimprop, plaintiff, apply that a suit instituted in 

his name by a next friend be disjuissed 
on the ground that it was unreasonable or improper. 

(2) Notice of the application shall be served on all the 
parties concerned ; and the court, upon being satisfied of such 
unreasonableness or impropriety, may grant the application 
and order the next friend to pay the costs of all parties in 
respect of the application and of anything done ijr the suit, 
or make such other order as it thinks fit. 

15 . The pro\asions contained in rules 1 to J4, so far as 

they are applicable, shall extend to 
pel sons adjudged to be of unsoimd mind 
and to persons who though not so adjud- 
ged are found by the Court on inquiry, by reason of unsound- 
ness of mind or mental infirmity, to be incapable of protecting 
their interests when .suing or being sued. 

Persons of unsound mind. — The jucstnt lulc makes the provisieiisofulc- 
1 to 14 applicable to poisons of nnsonnd niim!. Tlio result is that whoro ii persoi' 
of unsound mind is a plaintiff, a suit on his bc-half must be brouglit by a no\t friend, 
and where ho is a defendant, the suit must bo defended by a guardian urf Ultin. 
Where a manager has boon appointed of the property of a lunaiic under the Lunaci 
Act, no person other tlian .such manager bhould act as the iie.st friend of tlu- lun.ati 
in a suit in respect of the lunatic’s pioi’cily (/i). See r. 4, sub-r. (2) above. 

Persons adsud;red to be of unsound mind.- A pcisen may be adindged to Ik 
of unsound mind under tho Lunacy Act 1 of 191 i 


16 . Nothing in this Order shall apply to a Sovereign 
Prince or Ruling Chief suing or being sued 
cidtf?® in the name of his State, or being sued by 

direction of the Governor-General in Council 
or a Local Government in the name of an agent or in any 
other name, or shall be construed to affect or in any way 
derogate from the provisions of any’’ local law for the time 
being in force relating to suits by or against minors oi‘ by or 
against lunatics or other persons of unsound mind. 


(h) See BH mean v. mralal (1800) 23 Bora 403. 
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ORDER XXXIII. 


Smts by Paupers. 


Suits taay bo Instituted 
in fcmS pauptriM. 


i. Subject to the following provi- 0 . 33, r. I. 
sions, any suit may be instituted by a 
pauper. 


Explanation. — A person is a “pauper”, when he is not 
posse ssed of sufficient means to enable him to pay the-, fee 

S jfibed by law for the plaint in such suit, or, where no 
'fee is prescribed, when he is not entitled to property 
\^ fh o ne hundred rupees other than his necessary wearing 
apparel and the subject-imtter of the suit. 

Scope and object of the Order.- A plaintiff suing in a civil Court must pay 
the Court fee prcscrihcd bj’ lau" for the pbint and subsequent proceedings in the suit. 
These fees arc prescribed by the Com t I'cos Act VII of 1870. But a person may be 
too poor to pay the Com t fee, and the object of this Order is to enable such person 
to bring and prosecute suits without j)ayniont of Court fees (t). There are, however, 
certain fees from which oven a pauper is not oxctnpicd, namely, fees for service of 
process, ond such foes must bo paid by him (r. 8). If the pauper succeeds in the suit, 
the Government have a first charge on the snbjoot-mattor of tliu suit for the amount 
of the Court foes which would have been paid by him if he had not been permitted 
to sue as a pauper (r. 10). If the pauper fails in the suit, the Court should order him 
to pay tho Court foes duo by him (r. U). 


“Subject=matterof thesuit.” — In determining whether a person claiming 
to sue as a pauper is worth Es. 100, neither tho value of Ills necessary wearing op- 
parel nor the value of the property claimed by him in the suit should be taken into 
consideration. The ground for exeludiii" the “subject-matter of the suit” under 
this rule is because such property is presumably out of the pauper’s reach and 
cannot be made use of by liim to carra- on his litigation (j). 

A applies for leave to sac as .a pauiier for tho recovery of contain ornaments 
worth Es. 2,000 from J3. Pending tho investigation into paupciism, B deposits in 
Court a portion of tho ornnment-i eiainied by A of tho value of Es. ICO as orna- 
ments belonging to A. The oruaincnts deposited in Court, being entirely at A’s 
disposal, are no longer part of tho “subject-matter of the suit.” Prom tho moment 
of tho deposit A becomes “entillod to property worth Es. 100,” and hence 
ho is not entitled to sue as a pauper for tho rest of tho ornaments (i). In a recent 
ease, howevci*, Maclcod, J., expressed the opinion that A could not be said in such 
a cose to bo entitled to property worth Es. 100, for otherwise every application for 
teavo to sue as a imuper may bo defeated by tho respondent paying into Court 
Rs. 100 out of tho amount claimed (1). 

A owns a property worth Rs. 7,000. A mortgages tho property to B to seenre 
payment of Es. 2,000 advanced by B to A. A then sues B for redemption. A’s equity 

(A Jotinim v. Oviarka (1893) 20 Cal. HI, IIS. I (i) Luarkanath y, Madtuaran (18P8) 10 Bom 207. 

(/) Mukonmai v. Ajudkia (1888) 10 All. 487. | (0 FolTiwhit v. Doisalikoy (1909) 34 Bom. 638. 
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0. 33, of redemption is no part of the subject-matter of the suit. Therefore, its value 

rr. 1»4. should be tal-en into consideration in determining whether A is a pauper (,»). The 
value of the equity of redemption being about Rs. 6,000 [=:Es. 7,000 — Its. 2.000j, 
A is not a pauper tvitliin the meaning of Ihia rule. 

Prosecution of suit as pauper.— A plaintiff may bo allowed to coiilinve a« 
a pauper a suit instituted by him in the ordinary way (n). 

Pauper defendant.— Although the Code 2 novides only for suit's to tic brought 
by a pauper plaintiff , the Coui-t has inherent power to allow a (Jefuidniil to defend 
in formii pauperis (o). See s. 151 above. 

' ,2. Every application for permission to sue as a pauper 
„ , . shall contain the particulars required in 

Contents oi application. , , i • , • • < / i i p 

regard to plamts m siuts ; a sciiedule oi 
any moveable or ininioveahle property belonging to the 
applicant, Avith the estimated value thereof, shall he annexed 
thereto ; and it shall be signed and verified in the manner 
prescribed for the signing and verification of pleadings. 

Procedure. — Rules 2 to 8 iircseribo the iiroccdurc to lie tollowcd when 
a suit is proposed to bo instilutod in formA pauperis, 

8. Notvdthstanding anything contained in these rules, 
the application shall be presented to the 
^^ftesentation oi nupuca- (^'oixyt by the applicant in person, unless 

he is exempted from appearing in (.'ouil, in 
■which case the application may he jnesented by an authorized 
agent Avho can ansAver all material questions relating to the 
application and AA’ho may be examined in the same manner 
as the party represented by him might have been examined 
had such party attended in persoir. 

Purda>nashin women.— A purda-nasbiii woman exempted hum .nipcaiing 
in Court under B. 132 above miiy prcjGixl the ajqdie.alioii for Iea\e In iuo as .a jiaupor 
by a duly authorized agent (pj. 

4. (1) Where the application is in proper form and 
duly presented, the Court may, if it thinks 
^^Examinotion oi appli- examine the applicant, or his agent, 
Avhen the applicant is alloAA’-ed to appear 
by agent, regarding the merits of the claim aird the property 
of the applicant, 

(//») Kapil Deo v. Ram Rikha (1010) 33 AH. 238. (o) Doorga Ckvrn v. NiitohaUy (1880) 5 Cal. 819. 

(n) Rev^iv. Sakkaram (1884) 8 Bom. 615; Thomp- (p) TVazir-un~nissa v. IlaUi RaklisU (1002) 24 Ai • 

»>n V. Calwita Tramimy Co. (18^) 20 Cal. 172. 

319. 
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(2) AMiere the application is presented by an agent, the 
It presenM bj agent, Couit may, if it thinlvs fit, oi’dei’ that the 
applicant be examined by a commission 
“““• in the manner in which the examination 

of an absent witness may be taken. 


0. 33. 
rr. 4 , 5. 


Bejcction of app]Jcatjoii 


•' 5 . The Court shall reject an applica' 
tion for permission to sue as a pauper — 


(а) where it is not framed and presented in the maimer 
prescribed by rules 2 and 3, or 

(б) where the applicant is not a pauper, or 

(c) where he has, within two months next before the 
presentation of the application, disposed of any 
property fraudulently or in order to be able to 
apply for permission to sue as a pauper, or 

{(I) where his allegations do not show a cause of action, 
or 


[e) where he has entered into any agreement with 
leferonce to the subject-matter of the proposed 
suit under ivhich any other person has obtained 
an interest in such subject-matter. 

Clause (c): fraudulent disposal of property. — iUub if a peison has pro- 
perly ^^oltll Es. 1,000, and lio di'.posM of the snniein August 1915 to enahle himself 
to sue us a paupci, und applies foi lca%c to sue as a panpii in Septemher 191S, the 
application must lie iC|cotcd undci this rule 

Clause (d): cause of action. — ^Thc to sue as a pauper should 

be lejcoted, if Iho light to sue IS hailed hy the lau of liiiiitalioii ( 7 ), or as tea judi- 
cata ( 1 ), 01 if it docs not disclose a good cause of action as y hcic the application is for 
leavo to sue on a contiacl ivluch is loid as being immoial and opposed to public 
pohoy («). 

Clause (e) : transfer of interest in subject-matter of proposed suit.— The 

interest tiunsfeiicd moy be eithei itslod 01 contingent. Tlius on agreement au- 
thoiising a pleader to lecoier Ins feci out of the icvenue of a village forming the 
subjeot-mattci of the proiioscd suit, tn the eietd of the apphoant failing to pay the 
fees to the picador, is an agiconicnt under yhich the pleader obtains a contingent 
interest in the subject-matter of the suit. If such an agreement is proved, 
the application for leave to suo in formd pauperis must bo rejected (() 

(q) Oturitarpal v Raja Ram (1885) 7 All 661. {*) Rulan v rallaMas (138D) 13 Bom. 126. 

(r) Yijeiutra v. &udhciira (1808) 19 Hud. 127 (() Jfiimtmr y LaUhman (1885) 9 Bom. 371 
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O. 33, 
rr. 6=9. 


6. Where the Court sees no reason to reject the appli- 
cation on any of the grounds stated in 
rule 5, it shall fix a day (of which at least 
poupcribm. days’ clear notice shall be given to 

the opposite party and the Government pleader) for receiving 
such evidence as the applicant may adduce in proof of his 
pauperism, and for hearing any evidence which may be adduc- 
ed in dispi'oof thereof. 


7 . (1) On the day so fixed or as soon thereafter as 

may be convenient, the Court shall examine 

Proteduro Pt hcnnng i-c \ ^ i i -.i 

the Witnesses (if any) produced by either 
party, and may examine the applicant or his agent, and shall 
make a memorandum of the substance of their evidence. 

(2) The Court shall also hear any argument ivhich the 
parties may de.sire to offer on the cpiestion wheiher, on the 
face of the application and of the evidence (if any) taken by 
the Court as herein provided, the apj)licant is or is not subject 
to any of the prohibitions specified in rule 5 . 

(3) The Court shall then either allow or refuse to allow 
the applicant to sue as a pauper. 

Scops of inquiry under tbis rule. — ^Ihc cuimiution mulci tUi.iuIoid not 
Umitod to the question of )>au]«ii'.!n. but nnbinets all matteis icfiiied to in 
r. 6 (tt). 

8. Where the application is granted, it shall be num- 

bered and registered, and shall be deemed 
adStSdl"® “ “PI"''”*'™ the plaint in the suit, and the suit shall 

proceed in all other respects as a suit 
instituted in the ordinaiy manner, except that the plaiutiS 
shall not be liable to pay any Court-fee (other than fees 
payable for seivice of process) in respect of any petition, 
appointment of a pleader or other proceeding connected with 
the suit. 


9 . The Court may, on the application of the defendant 
»is au ting Government pleader, of w'^hich 

spaupc g. seven days’ clear notice in writing has been 

given to the plaintifi, order the plaintiS to be dispaupered— 


(?/) OungaDat, f« the matter of (LB70) 14W. B. E81. 
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(a) if he is guilty of vexatious or improper conduct in O- 33, 
the couise of the suit ; " ' ' • ** 

(&) if it appears that his mean8„are such that he ought 
not to continue to kie as a pauper ; or 

(c) if he has entered into any agreement with reference 
to the subject-matter of the suit, under which any 
other person has obtained an mterest in such 
subject-matter. 

S iO. Where the plaintijf succeeds in the suit, the Court 
shall calculate the amount of Court-fees 
^cou8 where pauper uie- w(,uld have been paid by the 

plaijitiil if he had not been permitted to 
sue as a pauper ; sue h amount shall be recoverable by the 
Government hum any jraity ordered by the decree to pay the 
same, and shall be a first charge on the subject-matter of the 
suit. 

Amount of Court-fees sliall be first char ye.— The charge is to bo enforced 
l>y an a] ] Ikaiiin for (he aKacl n ent and sale of tho suljecl-niattor of the suit. A 
sorarn(o nil fer (lo talc cf (1 c si I jccl-ii atlci to realize the Court-fees is now barred: 
sec r. 13 1 clew and s. 47. 1 ho a] ] licatitn for cxccnlitn by ibe GoTCininent must be 
made nid.in (}nco jears ficni the date of the decree in tho pauper-suit (v). 

Recovi ry of Court-fets by Government fi om party ordered to pay the 
rami,— It uc ilr.intifl is diicitcd lo jay (he Ccuit-fecs, (Ic Coicn ment may realize 
(he Sf n e 1} i n aj j li(a(icr (ci exctidb n egrirst the ]ciEtn or piopcrty of the plaintiff 
and if (lio tlclendant is diicclod (o ].ay (ho Ccuil-ltes, (he GoTcrnmcnt may realize 
the SI ne Ly an aiilicalirii ior e.\ciii(kn agaii'l the iciscn or property of the 
defendant. 

Crown’s prtroyative of precedence in- respect of Court-fees. — If the 
plaintiff .suiieeds in ll.c suit, and the amount jnj.nlle under tho dccice is paid inlo 
Court, the Goieirirent is cnliticd lo lain ent cf 11 e Ci vit-iies cut cf the fund in Court 
on a mere application for j.ajmeiif iiilhout ullai7,ir,g (lie fund in tho first instance. 

The reason is tliat tho Ciown is eniitlod to precedence in icspect of a Croivn debt 
over all other cicditois of (lie pauper ilccice-hcldcr. A obtains a dccioe agairst B for 
►pocific poifoimai ce .11 cl costs in a suit brought in/or»j(7 pmippris. It is direotod by 
tho decree that B should pay tho Court-fees to Goveimnent, and tho Court -fees are 
also declarod to ho a first charge on the property dijcctcd to bo conveyed by B to A, 

B fails to pay /I’s costs. A therefore applied for attachment and sale of certain 
property belonging to B for payment of his costs. I’ho property is sold, and the 
sale proceeds amounting to Rs. 1,000 are paid into Court. Thereafter A’s solicitor, 

U, applies to the Court for payment to him out of tho Rs. 1,000 of the costs incurred 


(v) Appaya v. Collector of Vtzayopatato (1862) 4 Mad. 165. 
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0. 33, Ly liim on bobali of A. At tlio same time a claim is made by the Government 

rr. 10, 11. Solicitor for payment of the Court -fees out of the Rs. 1,000 in priority tu C’t claim. 

The Government is entitled to precedence in icspect of the Conit-lccs and C ia en- 
titled only to the balance left after irfiynient ot C'ouit-fces (a'). 

It is to be obEci%cd that in the Calcutta case cited abo\c, C was a ci editor of A 
inasmuch as he was entitled to be paid Ids costs by A. But he tva-- an ordinary 
creditor only as disliiipuii-lied fiom a uttiud cxditoi'. Jt i.s also to he obscivcd that 
Court-fees form a Cioun debt, and the Ciottn uas to that extent a creditor ot A, 
for the Com-l-fces tteie dctlaicd to 1 e a cliaige on the inopcity directed to bo con- 
voyed by L' to A. And the rule to be home in mind is that it is only when claims 
of the CrotMi and claims of oiduiarj eieditois or common liorsons (to use an old 
expression) concur or come into competition that the Cj ou n is prefeired. The Ciwvn 
has no more right than a “ conunon person ” to seize A's luopeity and apply it in or 
towards discharge of a debt due from I'. It v ns so observed by Lord llacuaphten 
in a case irr uhieh the Privy Council held tluit uhcre a money decree i~ obtained 
by a pauper irr a srrit by him aginst 1’, and I' is directed b}’ the decree to jray the Court- 
fees, the Govcnirncnt arc not errtitled to realize the Court -fees by a s.ile of pro- 
perty previously mottpaped by Idrn to X, so as to defeat the right of X [x). All that 
could he sold hr the Govcnrrucirt in such a case is lire equity of redemption of Tin 
the property (y). 


•]. Wliere the plaintifl fails in the 
suit or is dispaupered, or where ihe suit is 
withdrawal or dismissed, — 

(а) because the .summons for the defendant io appear 
and answer has not been served upen him in conse- 
quence of the failure of the plaintiff to pay the 
Court-fees or postal charges (if any) chargeable 
for such service, or 

(б) because the plaintiff does not appear when the 

suit is called on for hearing, 

the Court shall order the plaintiff, or any person adtled as a 
CO -plaintiff to the suit, to pay the Court-fees which would 
have been paid by the plaintiff if he had not been permitted 
to sue as a pauper. 

Scope of the rule. — An order under this rule directing the pauper plaintiff to 
pay the Court-fees can only bo made in the following four cases : — 

(1) where the plaintiff /at7« in tlie suit; 

' (2) where the plaintiff is dispaupered under r. 9 ; 

(3) where the suit is withdraim-, or 

T Qamnoia v. JBuUo Krista (1006) 33 Cal. 1040; (d Ragho Prasad v. Mam Lai (lOfll 34 All. 223, 
Ganpal v. Collector of Kanaia (1876) 1 Bom. 30 I. A. 62. 

7 ; Secretarii of State v. Bomhay Landing and (g) Dost ^luhttnitnad v. ilani Bain IPO/) 29 All 
Shipping Co. (1868) 6 B. H. C, 0. C. 23. 637. 
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(4) lieie the suit is dismissed unda the ninimsianccs specified in ol. (a) 0. 33| 

or ol. (b). rr. 11-15 

It follot\a iiom ha*. 1 icii <-tak<] alo\c that wheic an application for leave 
to sue iafotmii pavpens is ictuincd midci 0. 7. r. 10, foruant of juiisdiotion to be 
presented to the proper Coin I, no order can he made under tliis rule directing the 
applicant to paj the Corn l-fcc>i. It r.umot be said in such a case that the plaintiff 
has failed in the suit (s). The decision inaj also Ire i>ut on the ground that tho pre- 
sent rule does not applj until the application is granted, and is nuiubered and register- 
ed under i. 8 above. But .r dismissal of the suit at the reejuest of the plaintiff and tho 
defendant, the suit being settled out ol f'nnit. amounts io a /coho r within the lueaning 
of this rule {a). 


12. The Goveniment bhall have the I’ight at any time 

„„ . , to app]v to the Court to make an order for 

Go\crii&icnt jna> applj cz-i 

fcM the paj'ment ol Court -lees under rule 10 

or rule 11. 

13. All matters arising between the Government and 

any party to the suit under rule 10, rule 
ed”a“ party.'”'*''" H- 01 ' Tule 12 shall be deemed to be ques- 
tions arising between the parties to the 
suit within the meaning of section 47. 

14. ^^^lere an order is made under rule 10, rule 11 or 

rule 12, the Court shall forthndth cause a 
acnt®re'’*coiiocki.*’“ of the dccrec to be forwarded to the 

Collector. 

15. An order refusing to alloif the applicant to sue 

as a pauper shall be a bar to any subse- 
«a?t*E‘o"sue'’af'"iIu?cni; cjuent application of the like nature by 
ttan of^Hu fidn in respect of the same right to sue ; 

but the applicant shall be at liberty to 
institute a suit in the ordinaiy manner in respect of such right, 
provided that he first pays the costs (if any) incurred by the 
Government and by the opposite party in opposing his applica- 
tion for leave to sue as a pauper. 

Dismissal for default.— The dismiBaal of a iiaupci application for default 
by non-appeatanee or for default in prosecution is no bar to a subsequent paupe 
application in respect of the same right to sue [b). 

(z) Colleelor of Balnagiriy. Jamidan GBom (S) S/ioj &weh v. Maha Koomar (1808) 3 Agra 

690. , 31is f , Uviasmdari, tii the mailer of (1670) 

(a) SeaetoT!) of Slate v. Natayan (1911) 33 Bom ' 6 E. L. B. App. 20. 

448. 
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0.33, r. 16. /16. The cost of an application for permission to sue 

as a pauper and of an inquiry into 
“ ■ paupei'ism shall be costs in the suit. 


u ORDER XXXIV. 


(•hiits relating to Mortgages of Immoveable Propertg. 


O. 34, r, I. 


j. 


[Act 4 of i?82, s. 85.] Subject to the provisions 
of this Code, all persons having an in- 
terest either in the moitgi.ge-security or 
in the right of redemption shall be joined 
as parties to any suit relating to the murigage. 


Pnrtlop to mils for fore- 
I'loi-iirc, i-alc and rodimp- 
tion. 


Explanation. —A puisne mortgagee may sue for fore- 
closure or for sale rviihout making the prior moitgagee a 
party lo the suit ; and a prior mortgagee need not be joined 
in a suit to redeem a .subsequent mortgage. 

Suits relating to mortyaj-fs.— Tliisoideris new. It is n ro-enactnicnt with 
slight alterations of (lie sections of (he Transfer of Proj ( rt y Act i of 1882 relating 
to suits on raoitgagos. Tho Transfer of Properly Act did not contain any provi. 
sion for the passing of a final decree in eases where payment was made in aecordanoe 
with tho lerms of (ho preliminary dccicc. Thi.s rmissicn has now teen remedied, 
and provision has been made in rules 3 (1), .1 (1) and 8 (I) for the passing of final 
deorees in such cases. Tlic object of removing llic provisions as to mortgiigo suits 
from tlie Transfer of Proporly Act to tho Code is to avoid llie confusion that arose 
in regard to cxecahore in mortgage suits owing to such suits having been dealt with 
exclusively in the Transfer of Property Act. 

Transfer of Property Act 4 of 1882 , s. 85 .— This rule is a reproduction 
with certain alterations of s. 85 of tlie Tiv.nsfer of Propcity Act. 

Scops and object of the rule. — The object oi this uile in reriuiiing all persons 
having an interest citlicr in the nioitgage-sccuiity or in tlie riglit of redemption 
to be joined as parties is to avoid multiplicity of suits. Tho rule applies only to 
suits relutivg to a mortgage, that is to say, to suits for foreclosure, sale and redemp- 
tion, as indicated by tho marginal note to the rule. Tho rule therefoie does not 
apply to suits by the mortgagee for a personal decree against the mortgagor [see 
Transfer of Property Act, s. 68 ]. Nor does it apply to suits by a sub-niortgagce 
[as distinguished from a transferee of a mortgage], for a sub-mortgagoo is not entitled 
to a decree for sale under r. 4 Ijclow (r). 

Interest in mortgage-security or in right of redrirption. — A person who 
sets up a title paramount to that of the mortgagor and mortgagee should not he joined 
. 1 -. a party to such suit, for he is neither interested in the mortgage-security nor 


1 


(r) See Bam Jalan v. Eahmit (1005) 27 All. 611. 
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in the right ot redemption (d). Thus if A lets hie junperty on a. lease to B, and B ^ r> 1 • 

mortgages the leasehold to <7, A, holding the property by tille paramount, should 

not be joined as a party defendant to a suit by G to enforce the mortgage against 

B (e). Similarly, if A and B are co-owncra of certain propertj’, and B mortgages 

his undivided share to C, A should not be joined as a party to a suit for sale by 

G, as A has no intcicst in the right of redemption (/). 

Explanation : pr'or mortgagees. — ^The first brai'ch of the Explanation declar- 
es that a prior mortgagee is not a necessary party to a suit for sale or foreclosure. 

Thus if A mortgages his property first to B and next to C, C may sue for sale 
without making B a parly to the suit. In such a case if a deeree for sale is passed, 
the property would be sold subject to li’s mortgage (j). But this rule does not 
preclude C from joining B as a parly. But if he does join R ns a party, ho cannot 
insist on obtaining from tho Com t a dceiee for sale subjeet to the prior mortgage. 

He must be ready to redeem B, and lie will bo diicotcd by tho decree to do so (ft). 

It follows from ihe first liranoh of the Explanation that where the same person 
holds two mortgages of diffcroiit dates n|)on tho same property, ho may sue on the 
mortgage of tho later date subj(ct to hh lights under the prior mortgage (i). 

The second branch of the Explanation declares that a prior mortgagee need 
not be joined in a suit to redeem a subsequent mortgage. A mortgages his property 
first to B, and next to C. B is not a necessary paity to n suit by A against 0 for 
redemption of tho moitgago to C. 


Mortgage of Joint family property. — There is a eoiifliot of deci- 
sions as to whothov whore a suit is bronght on a mottgiige by or against tho manager 
of a joint Hindu family in ids representative cajmeity, tho other members of th» 
family are necessary parties to tlio suit having regard to tho provisions of tho pre- 
sent rule. In a locoiit case lieforo tho Privy Council where a foreclosure deoroe 
was passed against flie manager of a joint Hindu family, and tho other members 
brought a suit to set aside tho decree on the ground that they being interested in tho 
equity of redemption ought to Juavo been joincfl as parties to tiie foreclosure suit, 
but that tluy were not so joined, llieir Lordsliips held that tlio deoroe was in tho oir- 
oumstanoes of tho ease binding upon them, though they wore not joined ns defend- 
ants to the suit. Their Lordships said : “ There seems to be no doubt upon tiro 
Indian decisions (from which their Lordships see no reason to dissent) that there arc 
oeoasions including foreclosure suits when the managers of a joint Hindu family 
so effectively represent all other momhors of the family, that tho family as a whole 
is bound. It is quite clear from the facts of tho case and the findings of tho Courts 
upon them that this is a case whore this principle ought to be applied : There is 
not the slightest ground for suggesting that the manager of the joint family did not act 
in every way in the interests of the family itself, and no question arises under s. So of 
the Transfer of Property Act [0. 34, r. 1], bicanse ihe mortgagee had no notice of 
the plaintiffs’ interests" (j). As regards notice it may bo observed that the suit 


(i) Nilalaiii Sanerji v. Siiresh Chandra (1886) 12 

Cal 414, 421, 422, 12 I. A. 171 ; Jaggemat 
Butt V. Bhuban Mohan flUOO) S3 Cal. 425. 
(«) Jaggeswar Butt v. Bhuban Mohan (1006) 33 Col. 
425. 

(f) Mon Mohini Qhore v. ParveUi Nath Oho^e 
(lOn.'O 32 Cal. 7»(i. 

(j) Kaiiti Ram v. NiUnbiiildtn (1865) 22 Cal. 33. 


(ft) Veiitataramaiia Iyer v. Qampertz (1608) 81 
Had. 426. 

(r) Subramania v. Bataevbramania (1615) 38 
Slad. 627 : Bhonda v. BMhaji (1614) 36 Bom. 
138, 146. 

ij) Shea Shankar v. .laddo A' anuar (1614) 80 .411. 
383 41 1. A. 21C, affirming 33 All. 71. 
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0. 34, >\ as one under the Transfer of Property Act. S. 85 of the Aet contained the words 

>'i'. 1,2. '■ provided the plaintiff has 7io{fce of such interest.” These words do not occur in 

tlio present rule. 

2 . [Act 4 of 1882, s. 86.] In a 

jorccSrc-J^int.*’''"''’ *" suit foi* foreclosiu’e, if the plaintiff succeeds, 
the Court shall pass a decree — 

(rt) oi'deiing that an account he taken of what will be 
due to the plaintiff for principal and interest on 
the mortgage, and for his costs of the suit (if any) 
awarded to him on the day next hereinafter 
referred to, or 

(6) declaring the amount so due at the date of sncli 
decree, 

and directing — 

(c) that if the defendant pays into Court the amount 
so due on a day within six months from the date 
of declaring in Court the amount so due to be 
fixed by the Court, the plaintiff shall deliver up 
to the defendant, or to such person as he appoints, 
all documents in his possession or power relating 
to the mortgaged property, and shall, if so re- 
quired, re-transfer the property to the defendant 
free from the moiigage and from all incumbrances 
created by the plaintiff or any person claiming 
under him, or, where the plaintiff claims by derived 
title, by those under whom he claims, and shall 
also, if necessary, put the defendant in possession 
of the property, but 

{( 1 ) that, if such payment is not made on or before the 
day to be fixed by the Court, the defendant shall 
be debarred from all right to redeem the property. 

Right to foreclosure or sale. — The mortgagee has, at any time after the 
mortgage money lias become payable to him, n right to obtain from the Court a 
decree that the mortgagor should bo absolutely debarred of his right to redcom the 
property, or a decree that the property be sold. A suit to obtain a decree that the 
mortgagor should be absolutely debarred of his right to redeem the mortgaged property 
is called a suit for foreclosure. A suit to obtain a dooreo that the mortgaged pro- 
pel ly he sold is called a suit for sale [Transfer of Property Act, a. 67]. Rules 2 and 
3 relate to decrees in suits for foroolosure. Rules 4 and 6 relate to decrees in suits 
for sale. 
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A suit for foroolosuro can 011I3- be bi-ought where the mortgage is an English O. 34, 
mortgage or a moitgago by conditional sale. A suit for sale can only bo brought rr. 2, 3. 
where the niorlga:;o is an English mortgago or a simplo mortgage. The holder of 
a mortgago by conditional sale cannot institute a suit for sale. A simple mortgagee 
cannot institute a suit for forcelosiiio. A usufniotuaiy morlgageo cannot institute 
a suit either for foreclosure or sale [Transfer of Property Act, s. 07]. 

Right to redemption. — The mongagor has, at anj- time after tho mortgago 
money has become payable by him, a light on piiymcnt or tender of tho mortgago 
money, to rot|uiro the mortgagee to delhcr up to lum all documents in tho mort- 
gagee’s possession relating to the inoitgagcd property, and to retransfer tho pro- 
perty to him. This right is called the mortgagor’s right to redeem, and a suit 
to enforce it is called a suit for ]cdcin])tion [Transfer of Propertj’ Act, s. 00]. Rules 
7 and 8 provide for deeioo in suits for redemption. 

Mortgage of chattels and of intangible property. — A mortgagee of ohattols 
is entitled to forcelosiiio qiiilo as niiich as a mortgagee of immovoablo property. 

And so also is a morlgageo of inlanniblc jiroperty, such as 'palas or turns of worship 
in a temple (b). 


3 . [Act 4 of 1882, s. 87.] (1) Wliere, on or before the 
day fixed, ibe defendant pays into Court 
ciOTwcsnit"'’” "the amount declared due as aforesaid, 

togotber \iith such subsequent costs as 
are mentioned in rule 10, tho Coxu-t shall pass a decree — 

(ft) ordering tho plaintiff to delixer up the documents 
which under the terms of the preliminary decree 
he is bound to deliver up, 
and, if so required, — 

(fe) ordering him to retransfer the mortgaged property 
as directed in the said decree,— 
and, also, if necessai’y, — 

(c) ordei’ing him to put the defendant in possession 
of the property. 

(2) AHiere such payment is not so made, the Court sJiall. 
on application made in that behalf by the plaintiff, pass a 
decree that the defendant and all persons claiming through oi 
under him be debarred from all right to redeem the mortgaged 
property and also, if necessary, ordering the defendant to pul 
the plaintiff in possession of the property : 

Provided that the Court may, upon good cause shown 
and upon such terms (if any) as it thinks 
Eowci to tiiiaigc time, from time to time postpone the day 

fixed for such payment. 


(it) Maliamayua v. UaridaB (1014) 42 Cal. 455, 477, 478. 
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O. 34 . 
rr. 3, 4. 


(3) On the passing of a decree under sub-rule (2) the 
debt secui-ed by the mortgage shall be 
deemed to be diticharged. 


Bbclmige oi debt. 


D’scfaargfe of debt on foreclosure. — Tho effect of a final decree for fore 
closure is to vest the inoitgpgcd ficfcity a) t-tlclcly in the mortgagee end to ex- 
tingoish Hie mortgage-debt. As the property vests in the mortgagee, the mortgagor 
is debarred from all light to redeem the property (i). And ns the dM ir 
extinguished, the moitgngce can no longer proceed against the raortnagoi 
personnlly. 


4 . [Act 4 of 1882, s. 88.] (1) In a suit for sale, if 
the plaintiff succeeds, the Court shall pass 
^ deciee to the effect mentioned in clauses 
(a), {b) and (c) of iTile 2 and also directing 
that, in default of the defendant paying as tbopein mentioned, 
the mortgaged propeiiiy or a sufficient part thereof be sold, 
and that the proceeds of the sale (after defraying thereout 
the expenses of the sale), be paid into Court and applied in 
payment of wbat is declared clue to the plaintiff as aforesaid, 
together with subsecpient interest and subser[ucnt costs, 
and that the balanc e (if any) be paid to the defendant or other 
persons entitled to rec-eive the same. 

(2) In a suit for foreclosure, if the plaintiff succeeds and 
the moil gage is not a mortgage by condi- 
f’^i'al sale, the Court may, at the instance 
of the plaintiff or of any persorr interested 
either in the rrrortgage-morrey or iir the right of redemption, 
pass a like decree (in lieu of a decree for foreclosure) oir such 
terms as it thinks fit including the deposit in €* 01111 ; of a reason- 
able sum, fixed by the Com-t to meet the expenses of sale and 
to secure the performance of the terms. 

Preliminary decree for sale. — A uuit for sole of mortgaged properly can 
only bo brought wlioro tho mortgage is an English mortgage or a simple mortgage, 
or where the property is subject to a charge within the meaning of a. 100 of the 
Transfer of Property Act (see r. 15 below). Tho proUminavy dcoroo to la- 
passed in a suit for sale corresponds to tiro praliminary decree in a suit for fore- 
closurc in all rc.‘pocts except that instead of a diieetion providing for foreclosure the 
decree contains a direction providing for sale of tho mortgaged property. As regardu 
interest it is to bo noted tlmt the present rule expressly provides for interest snbsi- 
(juent to the date fixed for payment. There is no such provision in r. 2 (foieclosnn- 
^□it). 


(0 Lada v. Saiaji (1B88) 7 Bom. 632. 
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Power <0 dfcree sale in forectosure suit.— 'ihis it«er Mill generally bo q 
exercised Mheic thcie aio se^pi.il nioitg"gcs of the same pioj’crty. In auch a eaan it ^ j 
is o'ear that (lor t'l of <1 e .e-M-i.il n oi't;: goes c.an be 1 otter rdjiistocl by means of * ’ 

a oalo. See fonveydneing Act, 1S81 [44 and f.'i Viet., e. il], s. 25. 

5 . [Act 4 of *882, s. 8o.] (1) ^Miere on or before the 
day fixed the defendant pays into Court 
decree inj,ait lor amoupt declared due as aforesaid, to- 
gether with such subsequent costs as are 
mentioned in rule It), the Comt shall pass a decree — 


(а) ordering the plaintiff to deliver up the documents 
whit h under the terms of the preliminary decree 
he is bound to deliver up, 

and, if so required, 

(б) ordering him to retransfer the mortgaged property, 

as directed in the said decree, 

and also, if necessary, 

(c) ordering him to put the defendant in possession of 
the property. 

(2) Wheie such payment is not so made, the Court 
shall, on application made in ihat behalf by the plaintiff, pass 
a decice rhat the mor*gared propeity, or a sufficient part 
the;eof, le sold, and that the proceeds of the sale be dealt 
with as is mentioned in rule 4. 


Final decree for sale : L'mHat’on. — An applicaticn for a final decree for 
forcokbuie, fair, cr ic(?(nii lien i-i row gc^cincd ly art. 181 of tbs Limitation Act, 
19C8, and ll.e peiicd of lin itatiin is Ihicc jeara from the date on which the right 
to apply accrues (?»). 


Enlargement of t<me — This rule does not contain ary provision such as is 
to be found in ir. 3 and 8 enabling tho Court to extend the time for piymont. This 
being so, when the money is not laid by tho mortgagor by the day fixed in the decree, 
he cannot obtain an extention cf tho time for payment (n). But though the Court 
cannot extend tlie time for payment, the mortgagor is entitled to have the sale 
stopped undei 0. 21, r. C9, ly payment of tho amount duo and costs at any time 
before sale and, if the properly is tcld, to recover it back by making tho deposit 
required under 0. 21, r. 89. Tho reason is that the provisions of the Code lelatiig 
to the exefi tirn cf doerces apply to anlrs under mortgage dcoi-ces. 


(id Jlunna Lot v. Snral Vhunder (1914) 42 I. A. 
88 i Madho Han v. JitfuU Singh (1018) 38 


All. 21. 

(n) Tanimm v. Gajatian (1000 24 Bom. 300 


24 
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O. 34, r, 


. fi- 6. [Act 4 of 1882, s. 90.] Where the net proceeds of 
any such sale are found to be insu flic lent to 
P^y .amount due to the plaintiff, if 
the balance is leg.ally recovcrablo from the 
defendairt otherndse than out of thepi'operty sold, tlie Court 
may pa.ss a decree for siudi amount. 


Decree against mortgagor personally.— Wlu'ii- .iftei- tlif siih- of ilic mintgagi-cl 
propertj- tiiorc is still a balance due to the mortgagee and tliafc amount is legally recover- 
able from the mortgagor, the mortgagee can n.sk for and obtain a decree niicler this rule 
for realization of tlie balance from other jiropcities of the mortgagor ( 0 ). A decree under 
this rule is a decree to he p,is.sod in the oiiginal suit and not in a fresh .suit (p). The ob- 
ject of the ride is to obviate the ncee>silyof the mortgagee having to brini: .n fiesh suit 
to recover the balance {rj). Such a suit, in fact, could not be broiiudit ewept whcii‘ 
the mortgagee had i'esor\ ed hi-s lisilil to do so with tlic leave of the Coni l under 0. 2, r. 
2 (r). It i.s hardly neeessiry to add that a i)eisonal deeree nndcr tlii» iiile e.iimot he 
passed until alter .sale »t the mortgaged properties directed to be sold in.der ji’. 4 anil 
0 . It is a condition precedent to an application under this rule that the \i hole of the 
mortgaged property eompri-.e(l in the decree fur sale has boon sold and tli.itthenet 
proceeds are insullicient to discharge the mortgage. It is therefore im proper and 
irregular to include in a decree for sale a direction that the bahineo rumniniiiL' duo after 
the mortgaged properly has been sold shall bo rcoovcrublo from tho moi t".i"or person, 
ally. The origiml deeree shonltl mci'cly rc.scrvc io the mortgagee lihei ty to a])i)ly for 
a decree under thi.s rule (s). Uut if tho decrco for sale iiicliides a direction such us the 
.ibove. the dcorer' though irregular, is within the eom[)etency of the Coiiet 'mil binding 
on the parlies (/). 


“Legally recoverable.” — !Xo decrcecaii be pas.^ed for the iwl.iuee undrr this 
rule, miles., tlie balaneo is hgiiVi/ rcrort mhlc. Tlio balance would nut he legally 
recovcrablo. if where tho plaintiff was relying on his ]>eisoiud rejnedy ag.iiiist the 
defendant, his suit for the iiei^onal n-medy w.as barred by limit, itioii, tli-it is. it the suit 
wore brought after the expiration of six years (?i) from tho duo dale of ]i.iyment. Tims 
if the suit for sale is brought fi a j/eors after the duo date of 2 i.aymont no deeiee can be. 
jiassed under this rule for the balance. But if the suit for sale is brought within .six yeai-s 
from the dno date of jiayinent, a personal decree may lie jiasscd for tlie Ijalaiice, tliough 
the aj)pZfcati«/i under tills rule is made more than sL.x years after the due date of 
payment (r). 

If instead of jiostiiouiiig the jiassing of the persouai decree until after tlie mort- 
gaged property is sold, a composite decree is passed containing a direction tliat tho 
lialanee remaining due after the sale shall bo recoverable from tlie mortgagor 


( 0 ) S&}iotnii Shah V. Ali (1881)) 10 Cal. 423. 
(») llaj Singh v. Pnrmamvd (1880) 11 All. 486; 

Musaheb v. Jnayaf-al-hth (1802) 14 AH. 513. 
(fl) Mallikaejumda \ 25 BJad. 

244, 28S. 
ir) Ibid, p. 287. 

( 1 ) Lai Jiehary Singh v. Ifabibnr Rahman (1890) 20 

Cal. 100; Rain Ranjan v. Inira Saram 
(1900) 33 Cal. 890; Ramoliar v. Vynntu 
(1007) 31 Bom. 244 ; Badri Das v. InayaS 
Khan (1900) 22 All. 404, 

II) Dimtbhandn v, Uanhwia (1912) 10 C. T, 3. 818. 


I (n) limitation Act, art. 110, Mmaiieb Xaman v. 
Imyat-id-lah (1392) 14 AH. 513. 518 : Ran 
Dill V. Rttika (1885) 7 All. 5( 2, 12 1. A. 1? ; 
Aliiier v. Ritnga Nath (tSSO) 12 Cal. 389: 
Galam Ifimeiii v. Alahamadalli (1910) 34 
Bom. 640. 

(») Hamid-aid-din v. Kedar Rath (1898) 20 All. 380; 
Chattar Ualv. Thakvn (1898) 20 ail. 612; 
Jang Singh V. Chandar Aid (1908) 30 AH. 
388 ; Rtthmat Karim v. Aiidiii Karim (1907) 
34 Col. 672. 
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peiBonally, the dct reo-holdor luis unJcr h. 48 twelve yeais for the recovery of buch,* O. 34# ’ 
balance reckoned fi om the d.ito w lien it is asccrlaincd (le). rr, 6| 7. 

7. [Act 4 of 1882, s. 02.] In a suit for redemption 
Preliminary dccrc in if tlic pla'i'tifi siicceeds, the Couit shall 

rc<l.mption..nit pa.SS a deCl 66— 

(o) ordering that an account be taken of what will be 
due to the defendant for principal and interest 
on the mortgage, and for his costs of the suit 
(if any) awaided to him on the day next herein 
after referred to, or 

(6) declarirg the amount so due at the date of such 
decree, 

and directing — 

(c) that, if the plaint dl pays into Comt the amount so 

due on a day within six months from the date of 
declarirg in Court, the amount so due, to be fixed 
by the Coiut, the defendant shall deliver up to the 
plaintiff, or to such person as he appoints, all 
documents irr his possession or poAver relating to 
the mortgaged irropeity, and shall, if so required, 
retransfer the pi-upeity to the plaintiff free from 
the mortgage and from all incuinbrances created 
by the defendant or any person claiming under 
him, or, uherc the defendant claims by derived 
tide, by those under uhom he clairi’s, and shall, 
if necessary, put the plaiutifl in possession of the 
property, but 

(d) that, if such payment is not made on or before the 
d,ay to be fixed by the Couit;, the plaintiff shall 
(unless the mortgage is simple or usufructuary) 
be debarred from all right to redeem or (unless 
the mortgage is by conditional sale) that the 
mortgaged property be sold. 

Preliminary decree Tor redemption — Thib lulo, excepting cl. (d), correspond!, 
with r. 2 above which relates to a prclimiiinr} decree for foiccloburc. The notes to that 
rule apply mutaiia naitandia to this rule. 


ia) Aiyasimifr v. Veiila’acMa (I'll?) U) AJiid, 981) [F B) 
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* 8. [Act 4 of 1882, s. QS.] (1) Where on or before 

tbe day fixed, tbe plaintifi! pays into Court 
homIIu!"’”'’'’ the amount declared due as aforesaid, 

together wiih such subsequent costs as 
are mentioned in rule 10, the Court shall pass a decree — 

(а) ordering the defendant to deliver up the documents 
which under the terms of the preliminary decree 
he is bomid to deliver up, 

and, if so required, 

(б) ordering him to re-transfer the mortgaged property 

as directed in the said decree, 

and, also, if necessary, 

(c) ordering him to put the plaintifi in pos, session of 
the property. 

(2) Where such payment is not so made, and the mort- 
gage is not simple or usufmctuaiy, ihe Court shall, on appli- 
cation made iir rhat behalf by the defendant, pass a decree 
that the plain.ifi and all persons claiming thn ugh or under 
him be debarred from all right to redeem the mortgaged 
property arrd a^so, if necessary, ordering the plaintifi to put 
the defendant in possession of the property. 

(3) On the passing of a decree under srrb-rule (2) the 
debt secured by the mortgage shall be deemed to be discharged. 

(4) "ViTiere such payment is not so made, and the mort- 
gage is not by condiii"nal sale, tbe Court shall, on applica- 
ti( <n made in ihat behalf by the defendant, pass a decree that 
the mnri- gaged property or a sufficient part thereof be sold 
and that ihe proceeds of the sale (after defraying thereout 
the enpenses ol the sale) be paid into Court and applied in 
payment of what is found due to the defendant, and that 
the balance (if any) be paid to the plaintifi or other persons 
entitled to receive the same : 

Provided that the Court may, upon good cause shown 
„ , , „ and upon such terms (if any) as it thinks 

Fomr to enlarge time. f j.- T j.!. J « 

fit, from trme to trme, postpone the day 
fixed for payment. 
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5ub-rule (i): decree I’or mortgagor. — Snb-rulo (1) of thi» nite corree- O, 34, 
ponds ^^ilh sub-iulo (1) of roles 3 and 5. rr. S-ID- 

Application for sals by mortsrafor. — There is nolMng to pocludo a mortgagor, 
in a suit for redemption of .i moitgnpcin which he fails to pay the mortgage amount 
according to tho decree, from hiirsclf iipphing for a deciec for sale. Sub-rule (4), 
while enabling tho mortgagee [defeiiclant] lo apply for such a deejee, does not take away 
the light of tho mortgagor lo r.-.k h.r such a dccico. If it ^\cro olhcrwisc, a mortgagee 
may not apply for sale, in whitli eace the relation of mortgagor and mortgagee would 
continue until tho mortgagee chose to apply for sale (x). 

^ Power lo enlarge time —Tlie pioicr Court to which the application tor on 
largement of lime should hr in.idc is llie Court of liist in.stance, creii though tho prelimi- 
nary docroc tor redemption was passed Ij the Court of Apicalfj). 

Tho proviso as to enlargement ti fin e applies cren if the ai if is originally one for 
sale, provided tho deciee pi o\ ides nut mih for sale, hut for redemption of a jrior mort- 
gage. A mortgages his proi.crtr fitst to and next to C. C sues A and B for a sale 
of tho property. A deoieo is jasseil )iioriding/6f r<(?cr«p/ir;)i of L'e mortgage by C, and 
for sale. Tho deciec is a dccicc loi ie(leni[li(n as lelwct-n £ and C, and the Court may 
allow further lime to C for lodeiiiplion iijion good cause shown (s). 

V 9 . Notwithstanclirg anytliing hereinbolore contained, 

, if it appears, upon takirg the account 

i8°t<md dw"'cr"v'u"r? rcfcDccl U) in iTilc 7, that nothing is due 
mortsasso ims iklii our defcudaut 01 ’ that he has been 

oveipaid, the Coiirt shall pass a decree 
directing the defendant, if so lequired, to rctiansfer the pro- 
perty and to pay to the plaintiC the amount which may he 
found due to him ; and the plaintiC shal], if necessary, be put 
in possession of the moitgagcd property. 

Scops of the rule. — Tl.is rule is new. 11 pros ides for cases whore nothing is found 
due to tho inoilgiigee and for eases wheie llieitioilg.it'ce lias teen overpaid as may well 
happen where lie is in posseFsioii. llieio was no such piorisioii in the Transfer of 
Property Act, but tlie practice iollowed under that Act was the same as tliat prescribed 
by this rule. 

v 10 . [Act 4 of 1882, s. 94.] In finally adjusting the 
amomit to be paid to a moii-gagee in case 
of a forccloBuie 01’ Sale or redemption, the 
Court shall, ludess the conduct of the 
mortgagee has been such as to disentitle him to costs, add to 
the moitgage-money such costs of suit as have been properly 
incurred by him since th§ decree for foreclosure or sale or 
redemption up to the time of actual payment. 

g ) Govinda v. Veeran (1011) 30 Stiid. 32. 3Q0; D/iffr7?ifTrftjfr v. Sri/iiioia (1010) 89 

) Ham Dhani v. Lalit Huiqk (1909) 31 All. 328 1 870. 

Beni ProMd v. Uarnuni JDas 1917) 30 AlU (s) KalUm v. Sadho Lai (1912) 35 All. IIG. 
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O. 34, Costs substqueiit to decree. — This rule provides for costs incunod by the 
rr. 10-13. mortgagee subsequent to the decree. See the first part of rr. .*1, fi and 8. 

11. Where propeity is mortgaged for successive debts 
to successive moitgagees, any mesne mort- 

oi Jikctup mort- . ^ i i 

eag^torc(i»MjaAiLd fort- gagee may institute a suit to redeem the 
' ' interests of the prior mortgagee and to 

foreclose the rights of those that are posterior to Irimself and 
of the mortgagor. 

5cop? of the rule — This rule i-> ncA\. Jt has boon inscitcd in cornpliancp Avil); 
tiu ftmgestion of tlic Judicial Commitloe in the undcrmonlioncd case («). 


12. [■^ct 4 of 1882, s. 96. 1 Whei’e any property the 
sale of which is directed under this Order 
ioriinrmoiiul;o.^ is subject to a prior mortgage, the Court 
may, with the consent of che prior mort- 
gagee, direct that the property be sold free from the same, 
^ving to such prior mortgagee the same interest in lire pro- 
ceeds of the sale as he had in the propeity sold. 


Sale of property subject to prior mortyaye. — A piiioic muitg '{.'it ju.iy sue 
(or forceloKuro or bnlo villiout making tlio prior niorlgagoo a paity to tlio suit fsrp the 
lixpliuiation to r. 1]. In such a ease, as also whore tlio prior mortgagee is joined as a 
party and his mortgage is admitted (6). the prior mortgagee may consent to the p\OT ortj 
being sold free from Ins mortgage, intthiclica.se lie acquires tlio liglit (0 Imve liis claim 
satislicd lirsl out of the proceeds of the sale of the mortgaged property [see r. 13 lielotvl. 


.Vpplu'atloii of iprocci'd>. 


13. [Act 4 of 1882, s. 97.] (1) 

Such proceeds shall be brought into Court 
and applied as folloAv,s : — 


first, in payment of all expenses incident to the sale 
or properly incurred in any attempted sale ; 

secondly, in payment of whatever is due to the prior 
mortgagee on account of the prior mortgage, 
and of costs, properly incurred in connection 
therewith ; 

thirdly, in payment of all interest due on account of the 
mongage in consequence wheieof the sale ^ya8 
directed, and of the costs of the suit in which 
the decree directing the sale was made ; 


(fl) Gopi Narain J[liauna v, (11)05) 27 1 (6) >Sriaiia^a v. YaniuiMf/fiai (1006) 29 B£ad. 84. 

All. 326, 82 I. A. 128. I 
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fourthly, in payment of the principal money _due on 34f 
account of that mortgage ; and ~ *3. M. 

lastly, the residue (if any) shall he paid to the person 
proving himself to be interested in the property 
sold, or if there are more such persons than one, 
then to such persons according to their res- 
pective interests therein or upon their joint 
receipt. 

(2) Nothing in this ] ule or in rule 12 shall be deemed to 
affect the powers confcired by section 57 of the Transfer of 
Property Act, 1882. 

14. [Act 4 of 1882, s. 99.] (1) Wdiere a mortgagee 
, „ , , has oldained a decree for the payment of 

Suit for talc iKCf-.'-niv . . , ,, ■ 

for brirgiiiM inciigig.(i money in satisfaction ox a claim arising 
prop y oaac. undol' the moitgage, he shall not be enti- 

tled to bring the mortgaged property to sale otherwise than 
by instituting a suit for sale in enforcement of the mortgage, 
and he may institute such suit notwitlistanding anything 
contained in Order J f. rule 2. 

(2) Nothing in sub-rule (1) shall apply to any terri- 
tories to which the Tran.sfer of Property Act, 1882, has not 
been extended. 

Scop^ and object ol the rule.— 1'hi!, lule (iKnidu-. lli.il wlicro a luoitgague has 
<il)t.iino(l a jKivitmJ (Iccu’C egainst Uio luorlgagor on llic ninilijurje-di’bl, lie shall not bo 
t-ntitlc(l to Ijiiiii. llic tiwrtijiK,,! ti j.injwtij to sale in trcciilinn of Ih durce ; he can Iiavo the 
property sold only by institnfing a niiidnrbw.il for s.flc (c) ami olitahiing a rlccruo for sale 
un<ler nilcs 4 and 5. It cli'.ir lli.it nlieic a inorlgagoe briinrs a regular suit for sale, 
tho mortgagor is oi dinarily gi \ cn a pciiud of 0 months within liicli to redeem the proper- 
ty (ace r. 4). While in tho other case wl'.ore the suit is not for sale, but on tho mortgage- 
debt only, the mortgagor is not entitled to any time at all. The object of tho present rule 
is to prevent mortgagees from depriving the mortgagor of the right of redemption that 
would ho gi\cn to him hy the dcoicc for sale (d) [sec r. 4 above!. A mortgages his 
propeHy to B to secure ]i.iynicnt of Rs. .'i,000 leal to him by tl. B sues ..1 to recover 
Rs. 5,000, and obtains a, personal decree against J. B tlien applies for attachment 
and sale ot ,1’s interest in the moi-tg.igcd projicrty in execution of the decree. The 
property may bo altnclicd, for there is nothing in this nde to bar tho attachment (e), hut, 
tho sah must bo refused under this rule. B catriiol bring tlri' property to sale except hy 
means ot a rvgirlar suit for sale. 

(e) Sec rr.msfcr of Property Act, 1882, s. 07. («) CliHiulni Nnlh v. llurroda (1895) 22 Cal. 813; 

(4) See Khairamal v. JJatin (lOO.'i) 32 Onl. 299,32 NaUtnhlmi v. Il«i Uiaii (JOOS) 32 Bom. 205. 

I. 2i. 
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O. 34, Ef lect of sale made In contravcnt ion of the rule.— It was at oiio time 
rr. 14, 15. thought that a sale madoin eontravrnficn of this rule was absolutely void. But tliia 
V iew is no longer tenable and it has been held in reeent eases that a sale in contravention 
of this rule is not void, but voidable at the instance of the mortgagor or other persons 
interested in the equity of reden p'ion (/). The sale, in other word.s, is valid until it is 
sot aside. The proeeduio to sot aside the sale is by way of application under s. 47 ; a 
separate suit is barred under that section. 

15 . [Cf. Act 4 of 1882, s. 100.] All the provisions 
contained in this Older as to the sale or 
redemption of moitgaged property shall, 
so far as may be, apply to property subject to a cluirge tmhin 
the meaning of .seciion 100 of the Transfer of Property Act, 
1882. 

IT ■*' Charge. — Where immoveable property of one person is by act of parties or operation 
of law made security for the payment of money to another, and the trimsiction docs not 
amount to a mortgage, the latter person is said to have a charge on the property [Trans- 
fer of Property Act, a. lUO]. 


ORDER XXXV. 

Interpleader. 

O. 35, 1 , In every suit of intei pleader the plaint shall, in 

Plaint In intcipUaucr addition to the other statements neces- 
sary for plaints, state — 

(а) that the plaintiff claims no interest in the subject- 
matter in dispute other than for charges or costs ; 

(б) the claims made by the defendants severally ; and 

(c) that there i s no ^ offi^^ipn between the plaintiff and 
any of the defendants. 

Interpleader suits, — Sec s. 88 and notes thereto. 

2 . Where the thing claimed is capable of being paid 
Pa>mont of thing claim- into Court 01’ placed in the custody of 
.<1 into Court. .(.jjg CouTt the plaintiff may be required to 

■so pay or place it before he can be entitled to any order in 
the suit. 

Eishan Lai t . Vwrao Sia^h (ID08) 90 AU. 
146. 


(/) Ehairajmal v. Daim (irOS) 92 Cal. 290, 82 1. A. 
23 ; Afihvloshi v. IiehariLal{lW8) 35 CoL 61 
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3. Wheie any of the defendants in an interpleader 
suit is actualfy suing the plaintifi in les- 
fe^n"1”"nto6rTMn& pcct of the subjcct-matter of such suit, 
the Court in uhich vhe suit against the 
plaintiff is pending shall, on being informed by ihe Court 
in which the inteipleaclor suit lias been insiituted, stay the 
proceedings as against him ; and his costs in ilie suit so stayed 
may be provided for in such suit ; but if, and in so far as, they 
are not provided for in that suit, xhey may be added to 
his costs incurred in the inteipleader suit. 

Piocedim ai 4. (1) At the fii’st hearing the 

*“*■ Court may — 

(a) declare that the plaintiff is discharged from all 
liability to the defendants in lespect of the thing 
claimed, award him his costs, and dismiss him 
from the suit ; or 

(b) if it thinks that justice or convenience so require, 

retain all parties until the final disposal of the 
suit. 

(2) Where the Court finds that the admissions of the 
parties or other evidence enable it to do so, it may adju- 
dicate the title to the thing claimed. 

(3) ^Vhere the admissions of the parties do not enable 
the Court so to adjudicate, it may direct — 

(а) that an issue or issues betAveen the parties be 
framed and tried, and 

(б) that any claimant be made a plaintiff in lieu of^ 
or in addition to the original plaintiff, 

and shall proceed to try the suit in the ordinary manner. 

5. Nothing in this Order shall be deemed to enable 
. agents to sue their principals, or tenants 

eo t^imtitiite intcipitndir- to SUB theiT landlords, lor the purpose 
of compelling them to interplead with 
any persons other than peisons making claim through 
such principles or landlords. 


0. 3S, 
rr. 3-5. 
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0. 35, 
rr . 5, 6. 


0. 36, r. 


llhistrationa. 

(a) A depodts a box of jewels with B as his agent. 0 alleges that the jewohi wen 
wrongfully obtained from him by >4, and claims them from B. B cannot institute an 
interpleader-suit against A and C. 

(b) A deposits a box of jewels with B as Ilia agent. He then write.a to C for the {im- 
pose of making tho jewels a security fora debt due from himself to C. A afterwards 
alleges that C’s debt is satisfied, and C alleges the oontraiy. Botli claim the jewel' 
from B. B may institute an interpleader-suit against A and C. 

Interpleader suit by ag;ents. — In ill. (a), C docs not claim through A 
(principal), but cihcrsdy to him; hence no interpleader-suit can be hronglit. In ill. 
(b), 6' claims llirovgh A ; hence B may institute an inlcrpleadev-.snit against A and C. 

Interpleader suit by tenants . — A lets ceitain lands to B. C alleges that tt.i 
lands never belonged to A, and claims the rent from B. II cannot in.'.liliite an interplea- 
der-siiit agaiii't A and C ; the reason is that C claims ali'crscly to A (landlord). But!) 
V claims the rent, alleging the.t the lands wroic sold to him by A after the s.imc were let 
to B, B may iiistituto an interpleader-suit against .1 and C ; the reason is that in tliis ca'c 
■(' claims Ihmujh .1 ; tliat is. as purchaser from .-1. The result is llml an interplcaclci- 
suit hy a tenant can only bo maintained if the defendant other than tlii' landlord claims 
llimigli tlio landlord (g). The following is a peculiar case. .1 griiiifi a {.erpetnal lease of 
oortaiii villages to his wife B. B sub-lets the villages to V. .1 alleging that the lca.si' 
granted by him to B was oxeouted bj- him bemmi in the name of B, gives notice to ('. 
claiming tho rents of the villages. B denies that the transaction was btnttmi, and shi 
also claims tlie rents from 0. C can maintain an interpleader suit against .cl and It 
The reason given is that A claims Ibrotn/li It (h). See Indian I'lvidence Act. s. IK!. 

6. Where the suit is properly instituted the Court 
may provide fur the uosts of the oTigiual 
.■.■ste*!'*'" piaintuT’'. plaintiff by giving him a charge on the 
thing claimeci or in some other effectual 
way. 


ORDER XXXVJ. 

Special Case, 

1. (1) Parties claiming to be interested in the decision 
of any question of fact or law may enter 
coK'opVion? agreement in writing stating such 

question in the form of a case for the , 
opinion of the Court, and providing that, upon the finding 
of the Court with respect to such question,— 

(ff) Shdleit BoMierjee v. Rai Chandra Datt (1910) 37 1 (A) Orr v. Chidaitiharam (1000) 33 "Mad. 220. 

Cal. 552. ‘ I 
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(а) CL sum of money fixed by the parties or to be deter- <>• 3®» 
mined by the Court shall be paid by one of the 
parties to the other of them ; or 

(б) some projjerty, moveable or immoveable, specified 
in the agreement, shall be delivered by one of 
the parties to the other of them ; or 

(c) one or moi-c of the parties shall do, or refrain 
from doing, some other particular act specified 
in the agi'ccmejit. 

(2) Every case stated under this rule shall be divided 
into consecutively numbered paragra]>hs, and shall concisely 
state such facts and .sp('( iJ} such documents as may be 
necessary to enable the t'ouit to decide the question raised 
thereby. 

2. Where the agreement i.s for the delivery of 

•■Uiy aJL- for .tlie fhupg, or the 

raS/ mi t d ' ' rjjfrainiug, _fiian_ doing,. jany_ -pasticiilar 
act- fhe estimated value of the property 
to be delivered, of^to uhkh the act .specified has reference, 
shall be stated in the agreement. 

3. (1) The agreement, if framed in accordance 

viih the rules hereinbefore contained, 
iiiay be tiled in the Court which would 
have iuiihdiction to entertain a suit, the 
amount or value of the sidrject-matter of vliich is the same 
as the amount or value of the suliject matter of the 
agreement. 

(2) The agreement when so filed, shall be numbered 
and registered as a suit between one or more of the parties 
claiming to be interested as plaintifi or plaintiffs, and the 
other or the others of them as defendant or defendants ; 
and notice shall be given to all the parties to the agreement, 
other than the party or parties by whom it was presented. 

4. WTiere the agreement has been filed, the parties 

to it shall be subject to tlie jurisdiction 
of the Court and shall be bound by the 
statements contained therein. 
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O. 36, >. 


O. 37, 

fr. I, 


y '5. (1) The case shall be set down for hearing as a 
suit instituted in the ordinary manner 

a»<. diBpoBai oi provisions of this Code shall apply 

to such suit so far as the same are appli- 
cable. 

(2) "l^^ere the Court is satisfied, after examination 
of the parties or after taking such evidence as it thinks fit,— 

(а) that the agreement was duly executed by them, 

(б) that they have a bond fide interest in the question 

stated therein, and 

(c) that the same is fit to be decided, 

it shall proceed to pronounce judgment thereon, in the 
same way as in an ordinary suit, and upon the judgment so 
pronounced a decree shall follow. 


■^RDEB XXXVII. 

flummavy Procedure on Negotiable Instruments. 

Application oi Order. 1. This Order shall apply only to— 

(«.) the High Courts of Judicature at Fort William, 
Madras and Bombay ; 

{b) the Chief Court of Lower Burma ; 

(c) the Court of the Judicial Commissione?? j. ; 

and 

(d) any other Court to \v]y.ch sections 532 to 537 of 
the Code of Civil Piwedure, 1882, have been 
already applied. 

2 . (1) All suits upon bills of exchange, hundis or 

inrtitmirn of rnmmniy promissoij uotes may, in case the plaintiff 
tnto upon bills of cxiiiuLgc. desircs to proceed heieunder, be instituted 

by presenting a plaint in the form pre- 
scribed but the summons shall be in Form No. 4 in Appendix B 
or in such other form as may be from time to time prescribed. 
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(2) In any case in which the plaint and summons are 0. 37i r. 2. 
in such forms, respectively, the defendant shall not appear 
or defend the suit unless he obtains leave from a Judge as 
hereinafter provided so to appear and defend ; and, in de- 
fault of his obtaining such leave or of his appearance and 
defence in jjursuance tliereof, the allegations in the plaint 
shall be deemed to be admitted, and the plaintiff shall be 
entitled to a decree for any sum not exceeding the sum 
mentioned in the summons, together with interest at the rate 
specified (if any) to the date of ihe decree, and such sum for 
costs as may be prescribed, unless the plaintiff claims more 
than such fixed sum, in which case the costs shall be ascer- 
tained in the ordinary Avay. and such decree may be executed 
forthwith. 

Points of d'fterencc b. tween a summary su’t and a suit brought In the 
ordinary manner on negotiable instruments: — 

(1) A plaintiff pri j’ctiinp to use uj on a ncgotiallc insiniineiit may either bring a 
eummary mit or ho may bring a mit in the oidinaiy manner. The advantage 
of a summary suit its tliat tl c dcfoiidant is not, ns in a suit brought in the 
ordinary manner, cnfillod as <f light to defend tho Miit. The defendant in a 
summary suit must upyly for have to defend within JO days from tho service 
of tho summons upon him (‘oo Limitation Act, 1008, sch. I, art. 160) and such 
leave will Lo giantnl only if the affieUe it filed by tlio defendant diicloics such 
facts as would make it ineimit ont on the plaintiff to prove consideration, 
or such other facts ns the Couit may deem suflieienl for granting leave to the 
defendant to appear and e’efend the suit. If no leave ts defend is granted, 
the plaintiff is entitled to a deoicc. 

(2) A eummary suit must 1 e brought within C months from the date on which 

the debt 1 coon cs due and [layaUo (Limitation Act, 1E08, sch I, art. 5), The 
period cf limilatir n for a suit brought in the ordinaiy manner on a negotiable 
instrument is 3 } eais. 

(3) A summary suit can only be brought in the Courts mentioned in r, 1. 

A negotiable instrum' nt means a piomissory nefe, bill of exchange, or 
cheque, expressed to be payable to a specified person or his order, or to the order of a 
specified person or to the bearer thereof, or to a specified person or the bearer thereof 
(Negotiable Instruments Act, 26 of 1881, s. 13). 

Form of summons in a summary suit. — The summons in duch a suit 
requires the defendant to obtain leave from the Court within 10 days from the servioe 
thereof to appear and defend the suit and within such time to cause an appearance to be 
entered on his bclialf The C ourt has no pow cr, after the time fixed by the summoos for 
obtaining leave to appear and defend has expired, to extend tho time (i). 

“ Unless he obta'ns leave.” — See r. 3 below. 

«) MtAinudar v, Sarat CJauidra (IStO) 6 Cal, W, K. S69. 
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0, -37, “ Together with interest at the rate specified (ii any) ” — In .v .''iiii umlfr 

r r . . 2”3. t his Older the plaintifi is not entitled to recover any interest , nniess the int cicVl is specified 
in the iiromisBorj’ note itself (j). 

“ The allegations in the plaint shall be deemed to be admitted," — ^The 
elicct of those ■words is to enable the plaintiff to succeed on his own allcg,xlioii.s, thonpli 
the allegations maj' be ot such a nature that if the defeiirlant apiirarcd and denied them, 
they would have to he proved by the pbiintifl. 


3. (1 ) The Coun shall, upou application hy the defend- 
ant, give leave to appear and to defend the 

J3i'Uiidaiifc ‘IioMuis do- *- nc 1 1 1. 1 • 1 i 

ii-iice on minis to fiaii- siiit, upon amdavits wlntn aisclose such 
ic ate to appear. facts as woiiM make it incumbent on the 

holder to prove consideration, or such other facts as the Court 
may deem sufficient to support the application. 

(2) Leave to defend may be given iincondiLionally or 
subject to such terms as to payment intoCourt, giving security, 
framing and recording issues or otherwise as the Court thinks 
fit. 


Limitation. — The iipplicivtion for Icaie to iippoai and dtfciiil imiNt lie made 
within 10 days from the date of service of the summons on the dcfendiiiit. Tlii’ date 
shown in the ShcriH's letiirn as the date ot soivite js the only date to wliicli rclcicmi 
could be made to dcteiniinc the f(iiestion of limit.ition niisfng on an iip) liialion nndi i 
tills section (!■). 


4 . After decree the Court may, under special circum- 

stances, set aside the decree, and if 
10 >ct iKidc (ii- necessary stay or set aside execution and 
may give leave to the defendant to appear 
to the summons and to defend the suit, if it seems reasonable 
to the Court so to do, and on such terms as the Court 
thinks fit. 

5 . In any proceeding under this Order the Court may 

order the bill, hundi or note on which the 
I'owcr to onier bill. Buit is founded to be forthwith deposited 

<tc., to w dcpo'.itca «Uh li ,1 

oincer oi Court. With an ouicer of the Court, and may 

further order that all proceedings shall 
Ijc stayed until the plaintiff gives security for the costs 
thereof. 

0) Bhupati V. Soureiidra (1903) 30 Gal. 446. j ' Oal. 673. 
u) Madhub lail v. Woopendranarain (1890) 28 I 
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6. The holder of every dishonoured bill of exchange or 0.37. 

„ , , proiuisisoiy note shall have the same re- 

mitiiig .ion-.yuriaiiic oi medics lor the rcco'''ery of the expenses 
incurred in noting the same for non-accept- 
ance, or non-payment, or othenvise, by reason of such dis- 
honour, as he has under this Order for the recovery of the 
amount of such bill or ivde. 

7. Save as pro’s ided by this Order, the procedure 

in suits hereunder shall be the same as 
j>roceduM in suit the piocedure in suits instituted in the 
ordinnry mamier. 


OllOEH XXXrai. 

Arrest and attachment before Judgment. 

Arrest before Jitdyment. 

i . "Where at any stage of a suit, other than a suit of the 38, r. I, 
wiuro difondnnt my uaturo referred to in section 16, clauses (a) 
Sku'scoMit^'iSt i^)> Court is satisfied, by affidavit 

V"’'’ or otheiovise, — 

(а) that the defeinlant, with intent to delay the plaintiff, 

or to avoid any jirocess of the Court or to 
' obstruct or delay the execution of any decree 
that may be passed against him, — 

(i) has absconded - or left the local limits of the 
jurisdiction of the Court, or 

{ii) is aJjQut to abscoiuL or leave the local limits 
otthe jurisdiction of the Court, or 

(m) has disposed of or removed from the loca l 
Umits of the jurisdiction of the Court his 
propei'ty or any part thereof, or 

(б) that the defendant is about to leave British India 

under circumstances affording resonable proba.- 
bility that the plaintiff will or may thereby be 
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obstructed or delayed in the execution of any 
decree that may be passed against the defendant 
in the suit, 

the Court may issue a warrant to arrest the defendant and 
bring him before the Court to show cause why he should not 
furnish security for his appearance ; 

Provided that the defendant shall not be arrested if he 
pays to the offic er entrusted with the execution cf the warrant 
any sum specified in the warrant as sufficient to satisfy the 
plaintifi’s claim ; ard such sum shall be held m deposit by 
the Coui’t until the suit is disposed of or until the further 
order of the Court. 

Scops ''f the order. — Order 21 deal.'! with the arrest of a judgment-debtor and 
the attachment of his picrcrty in ciccvticn of a decree passed against liim. The present 
Order 1 j s down rules for the arrest cf a defendant and the attachment of his property 
before judgment. The object cf these rules is to scoiire the plaintiff against any attempt 
on the part of the defendant to defeat the execution of any decree that may be passed 
against him. 

Consequences of obtaining arrest on Insuificient grounds — See s. 9.^ 

2 . (1) ^Miere the defendant fails to show such cause the 
Court shall order him either to deposit 
in Court money or other property suffi- 
cient to answer the claim against him, or to furnish security 
for his appearance at any bime when called upon while the 
suit is ponding and until satisfaction of any decree that 
may he passed against him in the suit, or make such order as 
it thinks fit in regard to the sum which may have been paid 
by the defendant under the proviso to the last preceding rule. 

(2) Every surety for the appearance of a defendant shall 
bind himself, in default of such appearance, to pay any sum of 
money which the defendant may be ordered to pay in the suit. 

8 . (1) A surety for the appearance of a defendant 
xray at any time apply to the Court in 
tio^by''bakiy”o iE'’aib- -fthich he became such surety to be dis- 
charged from his obligation. 

(2) On such application being made, the Court shall 
• summon the defendam; to appear or, if it thinks fit, may 
issue a warrant for his arresi in the first instance. 


0. 38, 
rr. 1-3. 
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O. 38, 
rr. 3-5. 


4. "Wliere the detendaiit fails to comply with any order 

under rule 2 or rule 3, the Court may 
Haccdute wucic dden- commit him to the civil prison until the 
lEy'o r find irc«h security, dccision 01 the suit, or, Where a decree is 
passed against the defendant, until the 
decree has been satisfied ; 

Provided that no person shall be detained in prison under 
this rule in any case for a longer period than six months, nor 
for a longer period than six weeks when the amount or value 
of the subject-matter of the suit does not exceed fifty rupees. 

Provided also that no person shall he detained in prison 
under this rule after he has complied with such order. 

Attachment h^ore Judgment. 

5. (1) "Where, at auy stage of a suit, the Court is satis- 

fied, by afiidavit or otherwise, that the 
HJrofeh defendant, with intent to obstiTict or delay 
production oi exccution of any decree that may be 
passed against him, — 

(a) is about to dispose of the whole or any part of his 
property, or 

(b) is about to remove the whole or any part of his 
property from the local limits of the jurisdiction 
of the Court, 

the Court may direct the defendant, within a time to be fixed 
by it, either to furnish security, in such sum as may be speci- 
fied in the order, to produce and place at the disposal of the 
Court, when required, the said property or the value of the 
same, or such portion thereof as may be sufficient to satisfy 
the decree, o r to appear and sh ow wTiy .Tio 

furnis h securit L 


(3) On the appearance of the defendant in pursuance 
of the summons or warrant, or on his voluntary surrender, 
the Court shall direct the surety to he discharged from his 
obligation, and shall c'all upon the defendant to find fresh 
security. 



0. 38,. (2) The plaintiff shall, unless the Court otherwise 

■'‘'^ /i^directs, specify the property required to be attached and 
'the estimated value thereof. 

(3) The Court may also in the order direct the condi- 
tional attachment of the whole or any portion of the propeity 
so specified. 

I Object of the rule. — ^The main object of tin attachment before judgment is to 
, enable the phintiff to nalizo the amount of the decree, supposing a decree is eventually 
f passed, from the defendant’s property (f). 

“ Is about to d'fpose of the whole or any part of his property.”— The 

expression “property” includes prtperty of e^cry description whether moveable or 
immoveable (m). The expression “his property” refers to the propeity of the defend- 
ant. It docs not refer to property nhich is the joint property of the plaintiff and 
the defendant. Thus where A sued B for partnciship accounts, and applied for an at- 
taehment before judauient of llio patina ship piopcity on tho allegation tliiit li was about 
to dispose of the .s'lmc it was held that the ease w'as not oi.c for an attachment before 
judgment, hut loi tl.o ai.pointment of a receiver under 0. 40 belnv (n). 

Effect of vi-sting: order on attacIiniEnt before judgment,— Sec notes to 
r. 10 below under the same head. 

6 . (1) V.Tiere the defendant fails to show eau.se why 

he should not furnish securitv, or fails to 

Attaclimrut wlur i •, . 

not -howii or bctuiitj- act lumish tJio security required, within the 
time fixed by the Court, the Court may 
order that the property specified, or such portion thereof 
as appears sufficient, to satisfy any decree Vfhich may be 
passed in the suit, be attached. 

(2) '\^Tiere the defendant shows such cause or furnishes 
the required security, and the property specified or any por- 
tion of it has been attached, the Court shall order the attach- 
ment to be withdrawn, or make .such other order as it thinks 
fit. 

'* Property specified.” — ^That is, the property Bpociiied by tho plaintiff as re- 
quired by r. 5, sub-r. (2). Such property may be within the jurisdiction of the Court or 
it may be outside tho jurisdiction. 

7 . Save as otherwise expressly provided, the attachment 
Mode of maidnE attacii- shall be made in the manner provided for 

the attachment of property in execu- 
tion of the decree. 


(0 Oonu SinjiA V. /,ii{(1899) ZeCal. £31, Btp. 533. I In) Damodcr v. Pomifal (ISO;) 9 Bom. 

(m) Chedi Lai v. £uarji (1895) 17 AIL 83. I L. £. £40. 
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8. Wliere any claim is preferred to property attached 0* 38, 

before iudgment, such claim shall be 

InvcFtlgntloB ol claim to . , • , 7 ■ ■ i i • i j> 

erojK-fiy attatiicd iiaoto investigated in the manner hereinbeiore 
■ provided for the investigation of claims 
to property attached in execution of a decree for the payment 
of money. 

9. Where an order is made for attachment before judg- 

„ , , , ment. the Comt .shall older the attach- 

gHJlovaJ qS attar liinfnt i .t irn. 

whim, aioiinty luraUitd mciit to DO M'lthdraii u whcii the defendant 

01 suit dUmiibi.d. ... , . -i. 

— " iurnislies the sccunty required, together 

with security for the costs of the attachment, or when the 
suit is dismissed. 


10. Attachment before judgment shall not afiect the 
, , . rights, exi.siing prior to the attachment, 

AtUdimrnt 1)1 fore jmlB- P ° J- . . . , ’ 

noiio,ift,rtn«iit. ot cl uci SOUS not partics to ilie suit, nor bar 

sirpngcr' nrr I'flr (h<nt. ^ tit i • , jt 

hnid)/ irom apply iiig lor any peison holcung a decaoe against the 
defendant from applying for the sale of 
the property under attachment in executiuii of such decree. 

Effect" of vfstin8’'order on attachment before .iudpment — AUachment 
before jiidijmont does not confer any piiority rs against tho Official Assignee, thovgh tlio 
pUinlill at wlino iintnoo tli-. attiili uont was made may ultimately obtain a t’coioe in 
thosiit. .1 s’lus /? all vltv 'li's d s property bcfoie judgment. Adcorcois then passed 
for A. B ' AVee \ l'\5 d vie of Oi ■ altv li uo \t and the d vto of tho dccico B’s piopcrty vests 
in tly 0 fi n il A-i-.ianr'o n 1 1 t a ve-iOm' order. The Olficial Assignee appl es to tho Court 
for rein ivil nt tlie attaolni''nt on the gioimd that the piopcity has vested in him. A 
contends that llie altaehinenl henig piior to tho date rf llie visliug older, l.is claim hrs 
a piiorily over tint of tlie Olli ial .\ssignee. A’s contention will not bo upheld, and tho 
attachment w ill Lc icinoved (o). 

Attachment before judgment not to affect rights of persons not parties 
to the suit — .-1 and li are members of a joint Hindu family. 0 sues A, and obtains 
an attichmont before ju Ij'nent of A’s interest in the joint family property. A dies 
5tcr the decree, d’s interest in tho property passes by survivorship to B and C is not 
entitled to have A’s share sold in execution of the decree {p). 

Attachment before fjudgment not to bar rights of 'other' decree- 
holders — A institutes a suit aga nst B, and obtains an attachment before judgment 
of E’s property. S ibiap loitly C, another creditor of 5, obtains a decree against B. C 
is entitled to have the p -operty attaoheJ and sold in o.xcoution of his decree. The at- 
tachment before j udgmont does not confer any right upon A to have his decree satisfied 
in priority to that of C {q). 

(. 0 ) sub Kristo v. mhr (1884) 10 Cal. ISO; (/i) Subtmi v. Maliadrri (1013) SB ram 105. 

Tnmer v. Patmji Fardmii (189(1) 2fl Son). ({} Biehahar Baa v. Amliila Uttl6) 37 A 1, 676. 

40*1 ; JiTutfiasuamy v. Official Aaaignea 0 / 

Uadmi (1V03) 26 Mad. 673. 
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o. 38, 11. Wliere property is under attachment hy virtue of 

provisious of this Order and a decree 
is subsequently passed in favour of the 
plaintiff, it shall not be necessary upon 
an application for execution of such decree to apply for n 
re-attachment of the property. 

Scope of the rule. — The object of tliis. lulcis merely to take away tlio necessity 
for a re-attachment of the property. It does not exempt the plaintiff, when a decree fol- 
lows the attachment, from making the visual application for execution under 0. 21, r. 11 
(2) (r). Kor docs the rule give the decree-holder at whose instance the iiroijorty wa'- 
attached before judgment any right to preferential treatment over other dcciec-liolder'- 
who may have applied for a rateable distribution under s. 73 (s). 

12. Nothing in this Order shall be deemed to autJiorize 
the plaintiff to apply for the attachment 

Agricultural produce not i i *11 

^a^we before judg- 01 any agricultural produce m the posses- 
■ sion of an agriculturist, or to empower the 

Court to order the attachment or production of such produce. 


OEDEE XXXIX. 

Temporary Injunctions and Interlocutory Orders. 

Temporary Injunctions. 

f>. 39, r. I. proved l^v 

Swte^ ' ^ affidavit or otherwise — 

{a) that any property in dispute in a suit is in dangei 
of being wasted, damaged or alienated by an]' 
party to the suit, or wrongfully sold in execution 
of a decree, or 

(h) that the defendant threatens, or intends to remove 
or dispose of his property with a view to defraud 
his creditors, 

the Court may by order grant a temporary injunction to re- 
strain such act, or make such other order for the purpose of 
staying and preventing the wasting, damaging, alienation, 
sale, removal or disposition of the property as the Court thinks 
fit, until the disposal of the suit or until further orders. 

{r)Pallonji v. Jordun (1888) 12 'Bom. 400 ; i 34 Mad. 25, 

Arunachellamv.naji Sheek Meera (1910) I («) Sgtrdtrf Hoy v. (lOOG) 33 Cul. O-'*'. 
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Temporary and' perpetual injunctions, — ^Injunctions are oftwo kinds, temporary O. 39, r. 1 . 
and perpetual. Temporary inj unctions are regulated by rr. 1 and 2 of this Order : per- 
|X)tual injunctions are regulated by bs. 55-57 of the Specific Relief Act I of 1877, A party 
.igainst whom a perpetual injunction is granted is thereby restrained for ever from doing 
the act complained of. A perjiotiial in junction can onlj' be granted by final decree made 
at the he<aring and upon the merits of the suit. A temporary or itUtrim injunction, on the 
other hand, may bo granted on rminicriccHforj/appiicatioa at an}' period of the suit. The 
injunction is called temporary, for it is granted until the suit is disposed of or wniil the 
further order of the Court(i). Thus if A’s neighbour commences to erect on a plot of land 
belonging to him a building which, if completed, would obstruct the access of light and 
air enjoyed by A over the said plot to the windows of his building in respect of which 
he claims an casement, he [A) may sue his neighbour for a perpetual injunction res- 
training him from building so as to disturb tho easement claimed by him (A), and may 
Hi any time after the inalitulioii of t/jc 'i//t .apply to the Com t under tho present riilofor 
i temporary injunction restraining the defendant from bniiding until the suit is disposed 
oj. Interference with rf’s easement is .in ‘"injury'’ w it'nin the meaning of r. 2 below. 

Principles governing temporary injunctions.- The granting of a tompo- 
lary injunction under the powers loiiferred by this [rule] is .i matter of discretion. 

True it i-s a, matter of judiei.d disciclion. J5ut if tho Conit which grants the injunction 
"ightly approoiateii tho facts and apifiics to those facts tho true principles, then that is 
•> sound oxereiso of judicial discretion"’ («). One ol those principles is that tho Court 
in granting a temporary injunction should lirst see that there is a bond fide contention 
Ijotwocn tho parties, and then, on which side, in tho event of success, will lie tho balance 
of inoonvonianco if the injunction docs not issue (v). Or, as stated in the judgment 
Ilf Cotton, L.J., in Preston v. Lurk (w), to entitle a plaintifl to an interlocutory injunc- 
tion tho Court should bo satisfied that there is a serious question to be tried at tho hearing 
and tliat on tho facts before it thorn is a probability that tho pl.vintiff is entitled to relief. 

The real point, upon an application for a temporary injuncllon, is not how the question 
ought to lie decided at tho hearing of tho case, but w hethcr there is a substantial ques- 
tion to ho investigated and whether maticr should not lie preserved in statu quo until 
that question can bo finally disposed of (a;). Another piineiplo is that where a perpetual 
injunction is sued for, and tho pbiinlift applies for u temporary injunction, the Court 
.'hould grant a temporary injunction il the ellect of not granting such an injunction will be 
in dcjirivo the pUintilT lor ever of the right claimed by him in the suit (y). See notes to 
r. :i, ‘" rriuciples governing lempnrary injunction to restrain hicach of contracts.” 

“ Property in dispute in a suit.” -Note (hat tlie pioperty in respect of which 
in injunction may bo granted under ol. (a) of this rule must be tho property iu dispute 
in the suit, and no other. 


“Property in danger of being wrongfully sold in execution of a decree.” 

-Certain property attached in execution of a decree obtained by A against N is notified 
for sale .at the instance of A. C, alleging Ibat the property belongs to him and not to 
fi, BUBS .land I? for a declaration of his title to the property, and applies for an injunction 
under this rule to restrain A from bringing tlie property to sale until the suit is disposed 
i>f. Has the Court iiower to grant the injimctioii under this rule ? Yes, for tho ease 


(() Specific Uelief Act, 1877, s. 63. 

(’«) Per Wliitc, C.J., In Subba v. Saji Badaba 
(1903) 26 Mud. 168, 174. 

! if Doherty r, Aitmtm (1878) S App. Cas. 709; 
Subba V. Saji Baasha (1903) 26 tfad, 166, 


175. 

(w) aSBt) 27 C. D. 497, 606. 

(x) israil v. Sbamser (1913) 41 Cal. 436, 442- 

443. 

(p) Sambhai v. Jamrihttn (1888) 12 Bom, 110. 
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O. 39| is ono in which the property in dispute in the suit IB “ i>» ({(zn^er of being wrongfully sold 
rr. 1,2. in execution of the decrea ” 

Power of High Court to “stay the hearing” of 'a suit pending in 
Subordinate Court — It has been recently held by a Full Bench of the Bombay 
High Court that a Chartered High Court has power to make an order directing a 
Subordinate Court not to proceed further wiili a suit pending in tlie latter Cour'l 
but that such an order appertains to the Appellate, and not the Onijinal Side of the 
High Court, and that it can (hcicforo only* be made by thobe Judges to whom the 
Appellate Side woik is assigned by Buies made under s. 13 oi the Cli.iitor Act, that irj 
by a Division Court consisting of two Jndccb, and that it cannot bo made by a single 
Judge sitting on the Original Side of the High Court (z). 

,2. (1) In any suit for restraining llie defendant from 
committing a breacli of contract or other 

IiijiiTKtJon to rn^twin ro- . . i • i i i 

petition or continuance el injiuy ot any Kind, iviiethcr compen- 
sation. is claimed in the suit or not, the 
plaintifE may, at any time after the commencenient of the 
suit, and either before or after judgment, apply to the Court 
for a temporary injunction to restrain the defendant from 
committing the broach of contract or injvuy complained of, 
or any breach of contract or injury of a like kind arising out 
of the same contract or relating to the same property or right. 

(2) The Court may, by order, grant such injimction, on 
such terms as to the duration of the injunction, keeping an 
account, giving security, or otherwise, as the Court thinks fit. 

(3) In case of disobedience, or of breach of any such terms 
Tihe Couit granting an injunction may order the property of 
the person guilty of such disobedience or breach to be aitached 
and may also order such person to be detained in the civil 
prison for a term not exceeding six months, unless in the 
meantime the Court directs Ids release. 

(4) No attachment under this rule shall remain in force 
for more than one vcajl at the end of which time, if the dis- 
obedience or breach continues, the property attached may be 
sold, and out of the proceeds the Court may award such com- 
pensation as it thinks fit, and shall pay the balance, if any, to 
the party entitled thereto. 

ScopJ O'i the rule. — ^Rwlc 1 cnablra the Court to grant temporary injunotiont 
m tho cases spooifiod in cIs. (a) and (b) thereof. Tho present rule enables the Court 
to grant temporary injunctions to restrain a defendant from committing tho breach of 
a contract, or other injury of any kind, e.g., trospass. 

(i) Harayan v. JankUmi (1915) 39 Bom. 604. 



TEMPORARY INJUNCTION. 


391 . 


Principles governing: temporary injunction to restrain breach of con« ** ^ 

tract. — Temporary injunctions to rcBtraiii tlic broach of a contract aro regulated by the 
present rule. Perpetual injunctions to restrain the breach of a contract are regulated by 
the Specific Relief Act, 1S77, s. 5G, cl. (f), and s. 57. Section 5G, el. (f), of the Specific Relief 
Act, provides that a perpetual injunction cannot be granted to prevent the broach of 
a contract, the performance of whicli Avculd not he specifically enforced. The perform- 
ance of a contract cannot be bpccifically enforced in those cases where damages would 
afford adequate I'clicf, and hence no tcmpoiary injunction can bo granted as a rule in 
BUch cases. Tlic very first principle of injunction law is that you do not obtain 
injunctions for actionable wrongs [or for broachof contracts] for Avhich damages aro the 
proper remedy ” («). 

The following two lulcs govern all the cases on the subject in hand: — 

1 . If a suit is brought for specific perfomiance of a contract and for an injuilction 
to rcatniiii the defendant from committing a bi each of tJio contract, and the plaintiff 
applies for a temporary injuiu ti( ii to pic\eiil the bicacli of the contract until the suit 
is disposed of, the Court will decline to irranl. a tcmporaiy iujimction, if the plaint and tho 
affidavits filed by tlic parties show ow Hk face of than that the case is not one for a per- 
petual injunction or for fipccifie fciformancc. The refusal of the application for a tem- 
porary injunction in Oinipat y. Jtajun Kooir (b) may be lefcrrcd to this rule. In that 
case tlio parties were Hindus and the suit was brought by A against B for specifio 
performance of a contract whoixjliy B agteed to give his minor daughter in marriage 
to A. A applied for an interim injunction to icstrain B from giving away the girl in 
marriage to another pcrsoii to whom 0 was aiiout to mairy the girl » but the application 
was refused on the ground that the agiecmciit was not one of which spooific performance 
oould bo enforoc<l or the bieach of which could bo reslrained by a perpetual injunction. 

2. The convorso of rule (I) is not always true; that is, the Court will not grant 
a tcmjiorary injunction before the hearing in every case where a perpetual injunction might 
fitly bo granted at (he hearing ; for to juftify a tempomry injunction, not only must the 
case 1 k 5 such that an injunction is tho appropriate relief, Bui (here must be the further 
ingredient that unless tiio defendant is restrained foUhirilh by a temporary injunction, 
irrcpariblo injury or inconvoniciieo may result to the pbiinliff before tho suit is 
decided iipnn its merits (c). But if a case is a proper one for specific performance, and 
irreparable injury is likely to be cauFod to the plaintiff unless tho breach of tho contract 
is/ori/neiV/i restr.iiiicd, the Com twill giant a tem|)oraiy injunction toiostrain tho broach 
of the contract. Tims where A sued B for specific performance of a contract whereby 
in consideration of A having advcanccd money to B for working certain mica mines, B 
agreed to deliver all the mica produce from the mines to A, and not to deliver any portion 
thereof to any other person, and also for an injunction to restrain tho breach thereof and 
applied for a temporary injunction to restrain B from delivering any portion of the mica 
to another firm to whom B had arranged in breach of his contract to consign a portion, 
tho Court hold that tho case was a fit one for a temporary injunction, and the injuno- 
tiou was granted (d). 


Sub-rule ( 3 ). — ^Tho Court has power under this sub-ndo to order either tho arrest 
of the party or attachment of his property . Tho Coui’t is not bound in the first instance 
to attach and then only order imprisonment (e). 


(a) Per Undlry, L.J., In London and DtaekwiU 
/fy. Co. V. C7roM (1880) 31 C. D. 354, 300, 
(t) (1870) 1 Cai. 74. 

(c) BamcAhai v, Janardhan (1888) 12 £om, 110. 


(d) V. Jlnii nndihit (1003) 26 Mad. 168; 
AJadrtM Rff. Co. v. /2u«M1891) 14 Mad. 18. 

(e) Oltapnrakhal v. AUitn (1910) 30 Mad. 

007 . 
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39, 3. The Court shall in all cases, except where it appears 

•f . object ol granting the iniunction 

•^tion Court to direct nctiir would DC deieated by the delay, before 

to onno'itr parlj , . . . , . i ■ , 

granting an injunction, direct notice 
oi the application for the same to be given to the opposite 
party. 

4. Any older for an injunction may be discharged, or 

„ , , , varied, or set aside by Ihe Court, on 

^ diaetorgcd, TOiud or application made thereto by any party 
’ '' dissatisfied with such order. 

5. An injunction directed to a corporation is binding 

not only on the corporation itself, but 
t.ontadmgVrts‘XK'. also on all members and officers of the 
corporation whose personal action it 
seeks to restrain. 


Jiiterloei'tory Orders. 

6. The Court may, on the application of any party 
to a suit, order the sale, by any person 
vale?"” named in such order, and in such manner 

and on such terms as it thinks fit, of any 
moveable property, being the subject-matter of such suit, 
or attached before judgment in such suit, which is subject 
to speedy and natural decay, or which for any other just 
and sufficient cause it may be desirable to have sold at 
once. 

The 'woide “or 'wluoh for any other ]ubt anti biifhcinil catibo it may be desirable to 
Jiavo sold at onoo haro been added so as to empowci the f'nint to oulci a sale of seen 
rities tihcre the state of the market requires such a couioc. 


Detention, prcscnatioii 
inspection, etc , of suli 
jcct-mattcc of suit 


7 . (1) The Court may, on the 
application of any party to a suit, and 
on such terms as it thinks fit.— 


[a) make an order for the detention, preservation or 
inspection of any property which is the subject- 
matter of such suit, or as to which any question 
may arise therein ; 
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(&) for all or any of the purposes aforesaid authorize 0- 39, 
any person to enter upon or into any land or build- 
ing in the^possession of any other party to such 
suit ; and 

(c) for all or any of the purposes aforesaid authorize 
any samples to boi dv-wi ^ or any r in Tip. 

nr lo be tried,, which may seem 

necessary or expedient for the purpose of obtaining 
full information or evidence. 

(2) The provisions as to execution of process shall 
apply, mvtatis mutandis, to pei-sons authoiized to enter under 
ihis rule. 

Inspection of property which is the subject-matter of the suit.— In a salt 
I 3' J agairstSfor damages fcrin|iiiy to liace 1 ten caused to ji’s house by the 

election of R’a house, the Couil may niaUe an oidei on JS’s application for inspection of 
A’a house, to determine the alleged, miury. 4's house being in such a case “ the 
'.ibieot-maller of tho suit ” {f\. 

8. (1) An application hy the plaintiA’ for an order 

under rule 6 or rule 7 may be made after 
"O^jraft" notS notice to the defendant at any time after 
' ~ institution of the suit. 

(2) An application hy the defendant for a like order 
may be made alter notice to the plamtiff at any time after 
appearance. 

9. Adhere land paying revenue to (fovernment, or a 

tenure liable to sale, is the subject-matter 
i.ut' ta“iii/mstat”p?,sc- of a suit, if the party in possession of such 
matte? laud or tcuure neglects to pay the Govern- 
ment revenue, or the rent due to the pro- 
prietor of the tenure, as the case may be, and such land or 
tenure is consequently ordered to be sold, any other party 
to the suit claiming to have an interest in such land or tenure 
may, upon payment of the revenue or rent due previously 
to the sale (and with or without security at the discretion of 
the Court), he put in immediate possession of the land or 
tenure. 


(/) hlmmev v. naillia (1S97) 24 Cal 117. 
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O. .^9, 
rr. 9, 10. 


0. 40f r. !• 


and the Court in its decree may award against the defaulter 
the amount so paid, with inter ost thereon at such rate as the 
Court thinks fit, or may charge the amount so paid, with 
interest thereon at such rate as rhe Court orders, in any adjust- 
ment of accounts which may be directed in the decree passed 
in the suit. 


to. Where the subject-matter of a suit is money or 
some other thing capable of delivery and 
in^cXc ■ any parly thereto admits that he bnld s 

such tnonev or oth er thing as a trnstep. fnr 
another party, or that it belongs or is due to another party, 
the Corrrt may order the same to be deposited in Court 
or delivered to such last-named party, with or without se- 
curity, subject to the further direction of the Court. 


D< posit of ironoy rn Cooif.— Siij-cic J bits £ (o )ccc^M a BUincf Es. 6,000. 
Suppcee Jt admilB Es. t,ttO lo tc die lo A. frd cenftsts A'k claim Cb to tho lalancc oj 
Rs. 1,000. In such a esfo, A rroy arjlj to the Cciiit to diiect £ to dtpowl Es. 4,000 
in Court, or to deliTcr the same lo him (A). 


ORDER XL. 


^ .Appolptmcnt of rcccl* 

VCR. 


Appointment of Receivers, 

y 

(1) "'rtTiere it appears to the 
Court to be just and convenient the Court 
niay by order — 


(a) appoint a receiver of any property, whether be- 
fore or after decree ; 


(&) r emove any person from the Possession or custody 
of the property ; 

(c) commit, tho same to the possession, custody or 

management of the receive r ; and 

(d) confer upon the receiver all such powers as to 

bringing and defending suits and for the realiza- 
tion, niauagement, protection, preservation and 
improvement of the property, the collection of the 
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rents and profits thereof, the application and dis- 
posal of such rents and profits, and the .execution 
of documents as the owner himself has, or such 
of those powers as the Court thinks fit. 

(2) Nothing in this rule shall authoiize the Court to 
remove from the possession or custody of pi’operty any per- 
son whom any party to the suit has not a present right so 
to remove. 


A receiver is an officer of the Court. — “The ohiect niid purpose of the appoint- 
ment of a receiver may gonornlly 1 e Rtaicd to le the picEervalion of the sulijcct mattor 
of the litigation ponding .a judicial dcieiminaticnr t tl e rights rf tl.c parties thereto” (y'l 
"The receiver is appointed for tic Icicf.l d all tcrceirtd; Ic is the icpitrcntfltivo 
of the Court and of all parties intcieslcd in the litigalitii. vtiiotcin he is appointed” (/i). 

Lejral'consrquences arisine from the fact that a'receiver is an officer of 
the'Conrt. — (1) Property in tl.e hands of a leceiver cannot 1 e attached without the 
leave of the Court first oltnircd. Thus if a receiver is appointed of certain property 
in a suit hotweon A and B, and C obtains a deerco against A or B, C cannot in execution 
ojf his doorco attach the property in the hands of the receiver without the loavo of the 
Court ; such an attachment is an interference with the Court's possession tlirough its 
ofiBcer, the reooivor (i). 

(2) A rocoiver cannot sue or lo sued except with the Icav e of the Court by which 
he was appointed receiver (j). 

(3) If any loss is occasioned to the piojciij iy the vviifrl default or gross negli- 
gence of the receiver, llio less is to ho borne not by the parly on whoso application the 
receiver was appointed (for a receiver is not art agent of suclr party), but by tho estate 
in the first instance. Tho party damnified by the loss may then proceed against the 
receiver (/;). Soo r. 4 below. 

“ Just and convenient.” — These words have been taken from the Judicature 
Act, 1873, s. 25, sub-s. (S). Tho words in that Act are “jiibt or convenient,” but they 
have been construed to moan just md convenient (1). Tho words “just and con- 
venient ” do not meatt tlrat tho Court is lo appoint a tccoivor simply Locausc tho Court 
thinks it convenient ; they rrean that the Court should appoint a receiver for the 
protection of rights or for tho provontion of injury according lo legal principles (m). 
Henco the Court should not appoint a recoivor of property in tho possession of the 
defendant claiming tho same by a legal title, unless the plaintilf can show prim& facie 
that ho has a strong case and a good title to the property (w). The mere oircumstanee 
that tlie appointment of a receiver will do no harm to any one is no ground for appoint- 
ing a recoivor (o). 


(g) Jttgal 'larim Dtnii v. Naba Gopal (1007) 34 
Gill, iltl.'i, 310. 

(7/) 76.. p. 317. 

(i) Kahn v. AlH Mahomed (1802) Ifi Bern. 577. 

(j) MMe^ V. nam Uanjan IXSBi) 10 Gal. 1014; 

itimne v. Kumar Cliamira (1903) 30 ral. 
503 ; Fink v. Corporation of CeieuUa 
(1003) 3(1 Cal. 721. 

(k) Otr V. Muikiit (1894) 17 Mad. 601 ; Muthia 


V. Orr (1807) 20 Mad. 224. 

(7) Beiiiow v. lltdilmo (1878) 0 C. D. 80, 03. 
lot) Kvivier V. Mtllaoe [1803) 1 Q. D. 551, .557. 

(») bidhrsuari v, Abhoyetacari (1888) 16 Cal. 
818* Chawhdal v. Fadmamnd (1805) 
(1895) 22 I'lil. 451). 

(o) Srimati v. Kent Modhab (1805) 5 All. 650 ; 
Uarntt v. Beauchamp 11804] 1 Q. B. 801. 


49, r. 
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O. 40, : . 1. Cases in which a receiver 'may be appointed.—.^ and D coiiistitute mem- 
bers of a trading joint family. A sacs B for partition of the joint family property, 
and applies for the appointment of a receiver on the ground that B has misappropriated 
large sums of money and thrown the accounts into confusion. Here it is jwsi and am- , 
vcnienl that a receiver should bo appointed, for the object is the preservation of the pro- i 
perty wlrioh is the subject of the suit (p). The removal of a largo amount of property I 
by the defendant under circumstances which might fairiy givo rise to suspicion during 
the pendency of a suit in which the (incstion of title to that ijropei-ty would bo determined, 
is a sufticieully strong ground for the appointment of a reecir er (</). Likewise a receiver 
may be appointed of mortgaged property in a suit for foreclosure or s-ile, if a proper case 
is made out ( r). A receiver may also bo appointed in a testamentary .suit (a). 

Partnership suits, — ^In considering the question of the appointment of a 
receiver in partnership suits, a distinction has to bo drawn between eases in which the 
contest is between jiartners and cases in which the contest is hetween partners on the 
one hand and non-parlnora on the other. 


In the first class of eases, that is. wliM’o one partner seeks to have a receiver 
appointed against his co-partners, it is noc-essary to distinguish cases in which the 
partnership has already been dissolved from those in tvhiclt the pititncrship is still 
subsisting. It the partnership is already dissolved, the Court usually appoints a 
receiver, almost as a matter of course {!). But if the partnership is still subsisting, nq 
receiver svill bo appointed unless some special grounds for the appointment can be shown. 
There must lie fraud or gross misconduct of some kind (w), or wilful denial of the 
complaining partner's right (e), or persistence under cover of right in conduct 
endangering the assets (lo). 


In the second class of cases, that is, where the contest is between partneis on the 
one lutud and uon-partners on the otlusr, e.i/., legal representath cs of n late partner a 
receiver will not Im granted njaiiisf a tiiemOer of the firm at the instance of the legal ropie- 
^ontativt■s, unless some special grounds for the intorforenco of the Court can be 
established. But it is a matter of course to a|)point a receiver where such appointment 
is sought by a partner ar/avinl fhc legal r( ]m ‘nntaliri.i of his late eo-partncr, or wlierc 
all the irartnors arc dead, and an action is pending between their rr-picsentativcs {x). 

Appeal. -An order of a Court th il a receiver should bo aiiiminled without 
appointing any body by name and adjourning the case to a later date for so appoint- 
ing one is an order under this rule, airrl is ap\)ealable under 0. 43, r. I, cl. (s) (j). 


A receiver cannot delegate his powers to others. — ^VVhera a receiver is 
appointed to collect tho rents of an estate, it is his duty to collect the rants himself, or 
where the rents are oolloetod by a clerk on his belmlf, to roooivo the rents and to keep 
proper accounts thereof. If the rents received by the elork are misappropriated, the 
receiver is bound to make good Uio loss. Ho is not justified in delegating or entrustmg 
to another a duty entrusted to him by the Court (z). 


ip) BamiHauyx v. Ventataaubbayga (1895) 18 

Itlad. 23. 

iq) Sitt Bam v. Mohabir (1900 ) 27 Csl. 279. 

(r) Qhanashyam v. Gobiwta (1902) 7 Cal. W. 

N. 152; Jaikissow/ii5 v. Zeratai (1890) 
14 Bom. 431. 

{9} Tesumiil v. Shankar (1893) 17 Bom. 388. 

(t) Pini V, Roncoroni (1892) 1 Ch. 033. 


(a) Smith v. Jeyes (1841) 4 Bu.av. 503. 
lo) Bale V. Hale (1841) 4 Beav. 369. 

(w) lladgmek v. Wimble (1843) 0 Beav. 40 j. 

(®) Liodloy on PartnorAIp, Book III, Oiap 
10, sec. 0, sub-sec. 3 (of receivers). 

(») Pataniavpa v. Palaniappa (1017) 40 slaa. 
18. 

( 2 ) Bahji V. Ramchawira (1895) 19 Bom. 600. 
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2. The Court may by general or special order fix the O. 40 , 
amount to be paid as remuneration for 

Etemunemtlon. ,, . 

the services of the receiver. 


Duties. 01 ^ 3 . Every receiver so appointed shall— 

(a) f urnish such security (if any) as the Court thinks 
fit, duly to account for what he shall receive in 
‘ respect of the property ; 

(&) submit his accounts at such periods and in such 
form as the Court directs ; 

(c) pay the amount due from him as the Court directs ; 
and 


(d) be res ponsible for any nr-nasimiftfl to the pro- 
perty by his wilful default or gross negligence. 


Knfortcincnt of rotd* 
duties. | 


.. 4. A^Tiere a receiver- — 


(a) fails to submit h is accounts at such periods and 
in such form as the Court directs, or 


(6) f^iikto pay the amoun t due from him as the Court 
directs, or 


(c) oer-asifms loss to the property by his wilful default 
or gross negligence. 


the C ourt may dii'cct his property to lie .n.ttn.ched and may 
sell such property, and may apply the proceeds to make good 
any amount found to be due from him or any loss occasioned 
by him, and shall pay the balance (if any) to the receiyer. 


Le^al representative of receiver. — ^Whoic lots hat been oecaBionod iiy a receiver 
to the estate in Jiis charge, and tlie receher is dead, the Court may direct his property 
in tho hands of his legal reprcsentatircs to he attached and sold under this rule. Tliis 
may he done by an application. It is not nocesbary to bring a regular suit. (a). 


5. Where the property’' is land paying reyenue to the 
Government, or land of which the revenue 
aiMwnXd R-'i.fivfr.”''’' kas been assigned or redeemed, and the ' 
Court considers that the interests of 
those concerned will be promoted by the management of 
the Collector, the Court may, wi'th the consent of the 
Collector, appoint him to be receiver of such properly. 


(a) llanvtit \ f'opu^a (191C) 39 iLxd. 5t4. 
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OEDEK XLI. 


Appeals from Original Decrees. 

■L4l,r. 1 . 1. (1) Every appeal shall be preferred ioim of 

Form of o .cal What ^ ip^emorandii m signed by the appellant 
to accompaiiy'^^ mcmoran- or his plcadcr and presented to the Court 
or to such officer as it a 2 jpoints in this 
behalf. The memorandum shall be accompanied by a copy 
oi.tbe decree appealed from and (unless the appellate Court 
dispenses therewith) of the judgment on which it is founded. 


(2) The Memorandum shall set forth, concisely and 
under distinct heads, the grounds of ob- 
^^^ntents of mcmoraii- jec^ion to the deci’ce appealed from with- 
out any argument or narrative ; and 
such grounds shall be numbered consecutively. 

Appeal from original decree. — ^Soo s. 9ti and notes thcrolo. 

Difcct'Vi vakalatnam’. — .V memorandum of appeal onnnot bo said lo bo pro- 
porly prosrntod, if it is presontc 1 by a voliil whosB name does not appear in the 
vakahtnama, though by an oversight. In such a ease, theappcil shouid bo dismissed 
even if the objoelion to its validity is taken at a very klo stage of tho proceedings (6). 

Grounds of objection. — Tlie grounds of objection mrst lo such as arise from 
tho plo idings and ovidonco, and are necessary for tlio doeision of tho case (c). The 
aijpellant mu.st not bo allowed in appeal to make out a new case (d), or a case incon- 
sistent with tho case s 't up by him in the lower Court (e). Nor can an appellate 
Court m iko out an entirely now case for .a plaintiff which ho never made liimself at any 
period of tho trial (/). 

Grounds of objection which may bi taken for the first time in appeai.-- 
Thero are certain points which, though not taken in tho lower Court, may vet bo taken for 
tho first time before tho ap| ollalc Court. Thus an objection to tlie jiirisliotiori of the 
lower Court to entertain tho suit' may be taken for the first time in appe d {j). Similar- 
ly tho pica oi rss-julica'a maybe tikonforthe first lime in appoiil, provided it can 
be decided upon tho loaord before the Court (h). 


Credibility of witnesses. — Generally speaking it is undesirable fur an appellate 
Court to interfere with tho findings of fact of tho trial judge who sees and hears the wit- 
nesses and has an opportunity of noting thoir demeanour, especially in cases where the 
issue is simple and depends on the credit which attaches to one or othor of oonflicting 
witnesses. Tho view of (he trial judge as to tho credibility of witnesses should not be 
put aside on a moro calculation of probabilities by the appellate Court (i). 


(6) Miilmmnvtil v. Jai Ham (11111) 10 .11'. 40. 

(c) Nazar AUu v. Ojoodki/arain (1866) 10 M. I. A. 

540, 3:)8. 

(d) Indar Chanler v. Hatlkakishore (1392) 19 

Cal. 507, 19 I. A. 0(1. 

(0) Oajapatfii v. grisfvtuia (1392) 15 Mad. 503, 
19 1. A. 179, 


(/) iratu/ouHla v. (is.il) l 7 Hum. 772. 

(V) Humaui/a v. Suibarayadu (1300) 11 Had. 25. 
(A) Kamhai Lot v. Sara} Kiinimr (1399) 21 
All. 440. 

(i) Nombay Cotton Mfy. Co. v. Molital SUtlol 
(1015) 42 I. A. 110, 39 Horn. 380. 
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2. The appellant shall not, except by leave of the Court, 0- 41 , 
uige or be heard in support of any ground 
of objection not set loith in the memo- 
randum of appeal ; but the appellate 
Court, in deciding the appeal, shall not be confined to the 
grounds of objection sot loith in the memorandum of appeal 
or taken by leave of the Couit under this rule : 

Pro\ided that the Couit shall not rest its decision on 
any other ground unless the paity who may be affected there- 
by has had a sufficient opportunity of contesting the case on 
that ground. 

New questions of fact. — Tn lUts connection mnv note the following obseeva,- 
tions made in tliooouisc of a jiKbincn) in a Madias ca&o : “Tliougline may pel haps 
considii in appoil any jiicslioH (■//«» ui-ing from facts uhich are either admitted or 
ondisputtil, wo cinnot allow without any satisfactory icason now qucslians of fad U> 
he railed foi the fiist tunc in apjcal (j) 


3. (1) Where the memorandum of appeal is not 

drawn up in the manner hereinbefore pres- 
cilbed, it may be lejected or be returned 
to the appellant for the purpose of being 
amended within a time to be fixed by the Couit or be amended 
then and there. 

(to) A\'heie the Court rejects any memorandum, it shall 
record the reasons for sirch rejection. 

(3) AWiere a memorandum of appeal is amended, the 
Judge, or such officer as he appoints in this behalf, shall sign 
or initial ihe amendment. 

4 . Where there are more plaintiff's or more defendants 

than one in a suit, and the decree appeal- 
ed from proceeds on any grp,iincLsi>eicion 
tin^_M*^^d*Tn(uhsfn2uy to all the plaintiffs or to all the defendants, 
S'«^a"vhi'ri ‘ It any one of the plaintiffs or of the de- 

on^rquadcoinniostcall. ^ppe^l from the wholc 

decree, and thereupon the appellate 
Court may reverse or vary the decree rn favour of all the 
plaintiffs or defendants, as the case may be. 


0) Jfarai/am v Chengalamma (1887) 10 Mad. 1, S. 
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O. 41, Ground common to all the defendants.- It is not neoe'.i,.iry for the uppli. 

rr. 4, 5. cation of this rule that the doorce should proceed on crery ground common to all the 

plaintiffs or to all the dctundai.ts ; it is quite sitfScient if it proeeeriR on airy ground com- 
mon to all the plaintiffs or to nil the defendants. j 1 sues 7?, C and D for iccoverinp 
possession of ceitain lands on declaration of title thereto alleging that ho was dispos,scssed 
bv all the defendants togother in pnrsuanee of a conspiracy hetweon them. B, (! ,’.ndj) 
tile separate written st.'teinents dcn_\iiig -I's title and also denying d-spcsRisssIon 'and 
each claiming to hold separate isn-cels iff land from third parties. Tire Court of fet 

instaneo finds in fa » our of tho title ami the possession of A and tli.ati I v<as dispossessed 

b}’ B, C and D, B .alone a2)peaK fioin the decree. The airjjcllate Com t lincls that .1 lhad 
failed to in-oae (ho title sel u}) by him or Hut ho was in possessifii of die land. Miould 
the a])iiellnte Court leaerse the deciocof thclower Court in faaoiir of B .done who apijcaled 
from the deciec, oi' should it reverse tlie decicc of the lower Conit in fivour also of C 
and it, thouoh they did not join in the atipe.al The answer is that if the 'deerooot the 
lower Court proceeded on a around c-omnion to all Ihe tlnec detenilanls, tiie decree should 
bo reierscd under tliis rule not only in faaoiir of B Init also in faMim oi (J anil D. Xow 
tho ground of defence conimoii to all the defendants was th it . 1 li.ul no title to llic laiuh 
and the decree of the lower Court pioteeded on Ihe gioinul that .1 hnd a title to the land'. 
The deeiec tlieiefoio ijroeccded on .a aionud common to nil the tli fi lubrifs. Tlieap- 
pellale Couit should Iheiefoio leteise the dccice not only in favoui of />lmt also in favour 
of C and 1). It is quite ininiatorinl that II e defendants elain cd to ’ e infmested in 
different titles in seporate iioitions of Ihe lands. It is enough if io?y ooc iiiuvmlrm wWeli 
the decree appealed from pioeeods is common to all tho defendants (is). 

Ground common to ail the plaintiffs.— -4 and his sun li lurntlv sie 
C to recover Rs. 2,000. A decree is passed for the paint iffs for Es. .'rOO only. .1 nloin 
appeals from tho decree. C tiles eross-objcctions tinder r. 22 below. Tho a])pcllal' 
Court rejects the plaintiffs’ chtim »' fofo and rererses the docteo of tho low or f'ouri 
Subsequoritly B, w ho did not join in the appeal, applies for ext'cution of tiro oriiimal 
dccice against C. B is not e.'irtled to tnke out execution, for althoughi he was m>l ,v 
party to the airpeal, ho is boimd under lliis rule by the dcerco nt ihe ' ii))pel)ali 
Court (f). 

May reverse decree in favour of all plaintiffs or defendants. — The wunl 
“may” shows that the appellate Court is given a discretion in the matter, llu' ■ 
therefore reverse tho decree in favour of «o;«e only of the plaintiffs nr dofendaiil'. r 
is not bound to do so in favour of all of them {m). 

I tiiy of proceedings and of execution. 

V. 5 . (1 ) An apijea l shall iiot_o]3erate as a stay of pioceed- 
ings under ^a_j(iesiee or order appealed 
stay i>y nirinihite foitii. froiu ejicc-pt SO fat' as tile appellate Court 
may order nor sliall execution of a de- 
cree he stayed by reason' only of an appeal having been pre- 
ferred from the decree ; but the apellate Court may for 
sufficient cause order .stay q|. execution of such decree. 

(A) Ram Kamal v. .Uimcd AH (1903) 30 Cal, (I) Rabaji v. Collector of SaU Revenue (18s") 

420; Dhnttolaor y. Pnidigantam (1907) 11 SolQ. 59G. 

30 Mud. 470. (m) Haraln v. Bimik (1914) 30 WI. old. 
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(2) Wtere an application is made for stay of execution *’• 5* 
of an appealable decree before the expira- 
pa-od th?' d.™? of fioie allowed for appealing 

therefrom, the Court which passed the 
decr ee may on sufficient cause being shown orde r the 
execution to be stayed. 

(3) No order for stay of execution shall be made under 
sub-rule (1) or sub-rule (2) unless the Court making it is 
satisfied— 

(ft) that substantial loss may result to the party 
applying for stay of execution unless the order 
is made ; 

(b) that the application has been made without un- 

i;easonable delay ; and 

(c) that security has been given by the applicant for 

the due performance of such decree or order as 
may ultimately be binding upon him. 

(4) Notwithstanding anything contained in sub-rule 
(3) the Court may make an ex parUi order for stay of execu- 
tion pending the hearing of the application. 

£tay of execution. — Once an apiJcal i« prclencd Iroiu a decree, it is the appellate 
Court Hint is seized of the matter, and any application for a stay of execution must be 
made to that Court. Wliere no appeal is iiicferrcd, the application must be made to the 
Court if/dV’/i passed the derm, but the application will not be entertained unless the 
decree is one from which an appeal lies and the application is made before the expiry 
of the time allowed by law for appealing therefrom («). 

Application of the rule. — A obtains a decree against 11 for recovering certain 
immoveable pi operty, and applies for execution of the decree. If B has preferred an 
appeal from the decree, B may apply to the appellate Court for a stay of execution on 
the ground that if execution is not stayed and the property is delivered to A, A may 
do away with the property which may result in substantial loss to him. If the appellate 
Coru't is satisfied that substantial loss may result if the c.xccution is not stayed, and if 
the application has been made without unreasonable delay, the appellate Court may 
order execution to be stayed under this rule upon security being given by B that if the 
decree of the lower Court is confirmed, he will deliver possession of the property to A. 

If the decree of the lower Court is confirmed, and if B fails to deliver possession of the 
property to A, A may proceed against the surety. 

(n) Amir Baiitn v. Ahmed Alt (1887) 9 All. 30 ; 1 Cal. 817. 

Ishaii Chttiiier v. Aahaimdlah (1881) 10 I 


2f> 
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0. 41, 
rr. 6, 7. 


6 . (1) Where an order is made for the execution of a 

, , decree from which an appeal iwS pending 
for cxcEBtiott of ducim the Court which passed the decree shall 
.iinicaied irow. Sufficient cause being shown by the 

appellant, require security to be taken for the restitution 
of any property which may be or has been taken in execution 
of the decree or for the payment of the value of such property 
and for the due performance of the decree or order of the 
appellate Court, or the appellate Court may for like cause 
direct the Court which passed the decree to take such 
security. 

(2) AVhero an order has been made for the sale of im- 
moveable propert)' in execution of a decree, and an appeal 
is pending from such decree, the sale shall, on the application 
of the judgment-debtor to the Court which made the order, 
be stayed on such terms as to giving security or otherwise as 
the Court thinks fit until the appeal is disposed of. 

Application of the rule.— This rule dcK'r! not aiiph unites (1) llitiv i- an ordfr 
made for the execution of a decree and (2) tlicic Is an appeal pending troiii tliat decree (o). 
A judgmeut-dobtiir \\ho>.e appiicatioii for a stay of execution n> letiised under r. 5 may 
apply under lliii rule. The apiilication contemplated hy sub-r. (1) is an applioation 
'■JJjy the judgment-delitor (wlio has, appealed from the dcorco ) for lecuiity to he given 
by the decree-holder for the rc»titution of any property that may be take n in execution 
or for the payment of the value of such proiicrty if the decree of the lou er Court is rovciH'd 
in appeal. Tims if .-1 obtains a decree against B for the recovery of ccrt.iin immoveable 
property and an order is made for execution of the decree, B may. njlti- filing an appc.d 
from the dcciee, aiiply for an order requiring A to give security for tlie roetitution ot 
the property to him {B), or for the payment of tlio value thereof, if tlie ajipc.al is decided 
in his favour. The application may bo made to the Court ii liich passed tlie decree 
or to the appellate Court. If the application is made to tlie Court ziliich ^xis^cd the dicm, 
such Court shall, on sulfioioiit cause being shown by B for icquiriiig tlie security, direct 
A to give the security. But if the application is made to the oppcHtdc Com)/, that Court 
may in its discretion require security to be given. 

7 . No such security as is mentioned in rules 5 and 6 shall 

be required from the Secretary of State 
qiiSd'i«m^i.e“ GovZ'- India in Council or, where the Govern- 
ment has undertaken the defence of the 
suit, from any public officer sued in res- 
pect of an act alleged to be done by him in his official 
capacity. 

(o) Janardhan XiikituUt (1901) 3oin. 58:1. 
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8 . The powers conferred by rules 5 and 6 shall be exer- 
cisable where an appeal may be or has been 
rwreisc of poTTcrs in preferred not from the decree but from 

nppual Irom order made ^ •, i . .. el 

in execution of decree, an ordei made m execution oi sucli 
decree. 


0 . 41 , 
rr. 8-10. 


Procedure on admission of ap2)eal. 


f 9. (1) Where a memorandiun of appeal is admitted, 
the appellate Couit or the proper officer 
<iumoi‘.!ppui'i of that Court shall endorse thereon the 

date of presentation, and shall register 
the appeal in a book to be kept for the purpose. 


EcBi'toi 01 ApptaN. 


(2) Such book shall be called the 
Register of Appeals. 


10 . (1) The appellate Court may in its discretion, 
either before the respondent is called upon 
couit to appear and answer or afterwards on 
5i«S8CCTniy''fot costi'.“‘ the application of the respondent, demand 
from the appellant security for the costs 
of the appeal, or of the original suit, or of both. 

Provided that the Court shall demand such security in 
all cases in which the appellant is residing 
ouT‘orLS'i”“ji.du.‘'‘^‘'’ out cif British India, and is not possessed 
of any sufficient immoveable property 
within British India other than the property (if any) to which 
the appeal relates. 

(2) Where such security is not furnished within such 
time as the Court orders, the Court shall reject the appeal. 

Scope and object of the rule. — Tlio object of the rule is to secure the respondent 
in an appeal from the risk of having to incur further costs which he might never succeed 
in getting out of the appellant. Under sub-r. (1) the appellate Court may, in its discretion, 
require security for costs. Under the proviso to that sub-rule the Court sfuifi demand 
security for costs. If no security is furnished, the Court should reject the appeal, whether 
the order for security is made under the sub-rule or the proviso (p). 


{p) Leiha t. Blmam (189G} 18 All. 101. 
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THE FIRST SCHEDULE. 


O. 41, 
rr. 11-13. 


11 . (1 ) The appellate Court, after sending for the record 
if it thinks fit so to do, and after fiTing 
Power to dismiss .01'- a dav for hearing the appellant or his 
to lojvtr Court. pleader and hearing him accordingly if 

he appears on that day, may dismiss the 
appeal without sending notice to the Couit from whose de- 
cree the appeal is preferred and without serving notice on 
the respondent or his pleader. 


(2) If on the day fixed or any other day to which the 
hearing may he adjourned the appellant does not appear 
when the appeal is called on for hearing, the Couit may 
make an order that the appeal lie dismissed. 


(3) The dismissal of an appeal under this rule shall be 
notified to the Court from whose decree the appeal is preferred. 


12. (1) Unless the appellate Court dismisses the appeal 
under rule 11, it shall fix a day fox hearing 
the appeal. 


Day for hoaring app('al. 


(2) Such day shall be fixed with reference to the current 
business of the Conit, the place of residence of the respondent, 
and the time necessary for the service of the notice of appeal, 
so as to allow the respondent sufficient time to appear and 
answer the appeal on such day. 


13 . (1) Where the ajipeal is not dismissed under rule 
Appollato Court to gl^p 11, the anpellate Court shall send notice 

notice to Court Mhosc p.-i n i e ^ 

.lacrcc appoaud iroBi, of the appeal to ths Couxt from whose 
decree the appeal is preferred. 

(2) Where the appeal is from the decree of a Court, the 

records of which are not deposited in 
to’iJSlutfcpurt. appellate Court, the Court receiving 
such notice shall send with all practicable 
despatch all material papers in the suit, or such papers, as 
may be specially called for by the appellate Court. 

(3) Either party may apply in writing to the Court from 

whose decree the appeal is preferred, spe- 
copica of exhibits in cifving auv of thc papers in such Court 
edfrom. of which he requires copies to be made , 

and copies of such papers shall be made 
at the expense of, and given to, the applicant. 
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14. (1) Notice of tlie day fixed, under rule 12 shall be 4Ii 
affixed in the appellate Court-house, and *’*'■ 

Pubhcotion and sonicc tt .. , , , i ,i n , j * 

or not.M of dij for mar- a like Loticc Shall be sent by the appellate 
Court to the Court from whose decree 
the appeal is preferred, and shall be served on the respondent 
or on his pleader in the appellate Court in the manner pro- 
vided for the service on a defendant of a summons to appear- 
and answer; and all the provisions applicable to such summons, 
and to proceedings with reference to the service thereof, 
shall apply to the service of such irotice. 

(2) Tirstead of sending the notice to the Corrrt from 
whose decree the appeal is preferred, the 

llUKlhtc (ruit nn\ „ „ ^ j lT. j." 

u , m K, tc Ik appcHrrc Court mar rtseli cause tire notice 
to be served on the respondent or his 
pleader under the provisions above referred to. 


15. The notice to the respondent shall declare that, 

, if he does not appear in the appellate 

otiicui of notice Court On vhe day so fixed, the appeal will 

be heard ex parte. 

Frocediire on hearing. 

16. (1) On the day fixed, or on any other day to which 

the hearing may be adjourned, the ap- 
rmittoii,.!! pellant shall be heard in support of the 
appeal. 

(2) The Court shall then, if it does not dismiss the appeal 
at once, hear the respondent against the appeal, and in such 
case the appellant shall be entitled to reply. 

17. (1) 'WTiere on the day fixed, or on any other day 

to which the hearing may be adjourned, 
the appellant does not appear when the 
^ appeal is called on for hearing, the Court 

may make an order that the appeal be dismissed. 


(2) "^Vhere the appellant appears and the respondent 
does not appear, the appeal shall be 
heard ex parte. 


Ileanog 'typcftl lx parie 
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THE PiaST SCHEDULE. 


0. 41, 
rr. 18=20. 


18. Where on the day fixed, or on any other day to wliich. 

the hearing may be adjourned, it is found 
Dtsmisaii ..of . appra) that the uotice to the respondent has not 
in Qoiiaf-tjuciwe ot anpri- been serveci in consequence oi tJie tailure 
of the appellant to deposit, within the 
period fixed, the sum required to defray 
the cost of serving the notice, the Court may make an order 
that the appeal be dismissed : 

Provided that no such ordei’ shall be made although the 
notice has not been seiwed uj)on the respondent, if on any 
such day the respondent appears when the appeal is called on 
for hearing. 

Effect of dismissal of appeal against one of several respondents for non= 
service of notice. — A, E anti C obtain a cbciPC for joint jtonseision against D. 
n nppcals from the (locice. A and Vi arc f-err od witli tbc notice of appeal, bnt C is not. 
Tlic appeal is thereupon (U^nli^^>cd as .nsainst C. Is 1) entitled to pioeeed ■with the ap- 
peal as against .-1 and ii Xo. for oven il the appellate Court let erocd the dcorce of the 
lower Court, that decix-c txung one tor joint (losscssion. f alone could cvcoulo the entire 
deeieo no as to mdlifv the decioe of the ap;x‘llatc Court (o'). 

19. Where an appeal is dismissed under rule 11, sub- 

rule (2) or rule 17 or rule 18, the tappellant 
may apply to the appellate Court for the 
re-admission of the appeal : and, where 
it is proved that he was prevented by any sufficient 
cause from appearing when the appeal was called on for 
hearing or from depositing the sum so required, the Court 
shall re-admit the appeal on such terms as to costs or otherwse 
as it thinks fit. 


20. Antere it appears to the Court at the hearing that any 
person who was a party’’ to the suit in the 
^^0“^ Avhose decree the appeal is 
Sr preferred, but who has not been made 

a party to the appeal, is interested in 
the result of the appeal, the Coui't may adjourn the hearing 
to a future day to be fixed by the Court and direct that such 
person be made a respondent. 

Adding of parties under this rule discretionary. — It is a question for the' 
Court in its discretion to determine in eaoli case ■whether or not it will mate an order ' 
for the addition of a party as contemplated hy this rule (r). ' 

(<t) Baser v. Paste (IM }) 10 r. W. N. 290. I C.il. 013, 019. 

(r) A.nlaok Clmial So/at Chander (1911) 38 I 
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21. Where an ^peal is heard ex parte and judgment 0. 41 , 
is pronounced against the respondent, he 2Ii"22. 
Kp-IiiJimg on iipplK.i- maj’ appiv to the appellate Court to re- 

tion 01 robpomlint agalii'^t •, '' ^ •' , i*j»t •• n j_i 

Mhom<yijfl//<>dtcrccnuid(. hear the appeal; and, il he satisnes the 
Court that the notice n as not duly served 
or that he was prevented hy sufficient cause from appearing 
when the appeal was called on for hearing the Court shall 
re-hear the appeal on such terms as to costs or otherwise as 
it thinks fit to impose upon him. 


22 . (1) Any re.spoudent, 


though 


he 


may not have 
appealed from any part of the decree, 
.i..V'™n'*oh”u (J'Trm m*!}' uot oiilv suppoi’t the clecree on any 
^'.p.i"uc*''appuii. of the grounds decided against him in the 

Court beloAV, but take any cross-objection 
to the decree which he could have taken by way of appeal, pro- 
vided he has filed such objection in the appellate Court within 
one month from the date of service on him or his pleader of 
notice of the day fixed for hearing the appeal, or within such 
further time as the appellate Court may see fit to allow. 


(2) Such cross-olijertioTL sball be i n lheform of a memn- 
roim 01 oiij.rtion .ind randu ]m-.and the provision of rule 1 , so 
}i™rV(o gg vckte to thc form and contents 
of the raeinorandum of appeal, shall apply thereto. 


(3) Cnless the I'espondent files with the objection a 
written acknowledgment from the party who may be affected 
by such objection or his pleader of having received a copy 
thereof the appellate Court shall cause a copy to be served, 
as soon as may be aftCT’ the filing of the objection, on such 
party or his pleader at the expense of the respondent. 

(4) ^Vhere, in any case in which any respondent has under 
this rule filed a memorandum of objection, the original appeal 
is withdrawn or is dismissed for default the objection so 
filed may nevertheless be heard and determined after such 
notice to the other parties as the Court thinks fit. 

(5) The provisions relating to pauper appeals shall, so 
far as they can be made applicable, apply to an objection 
under this rule. 
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O. 41, Cross^objections. — Suppose that in a suit btougl^ by A against B, B sets up two 

rr. 22, 23. (lelenees and the Court of first instance determines in his favour as to one of them, ami 
against liis as to the other, and dismiNses J's suit. If A appeals, B may .support tin- 
decit'c at the hearing of tlie appeal not onh' on the ground decided in his favour, bi'l iihn 
on Ihc groviid decided eigtiiiisl him, wifhoid filing any cross-objection (s). Siippo,se non 
that J.’s claim is decieed in part. In such a case -1 may appeal from the deeive. alleuiiie 
tliat a decree ought to have l)een paased for the full amount claiim'd by him. .\nd ii 
also may ajipcal from the deciee. alleging that the suit ought to have been dismi.ssed alto- 
gether. If J appeals from the decree, and B al.so appeals. B's appeal is called a cross- 
appeal. But B may not file a cross-apjieal and he may file cros.s objections under this 
rule. In the cros.s-objcctiona filed by B under this rule. B may take any objection to 
the dccroLMvhieh he could have taken by nay of appeal (/). If no cross-objections aic 
filed at all Iro a respondent, the appellate Court has no pou'cr to grant any relief to him 
in a casenhero the granting of such relief is not necessarily incidental to the- relief nr.intei'. 
to the appellant (h), nor has it the imner, in tho c-b.-ence of cross-objections, to disturb 
BO much of the original dee.”co as is favourable to the appellant so as to iil.iie the 
appellant in a worse i)o.sition (c)- 

Against whom cross.'Objections may be urged. — It has laen held by the 
High Courts of Calcutta, Bombay and Allahabad, that as a general rale tlu' right 
of a respondent to urge cross-objections sliould he limited to his urL'ing them only 
against tho appellant ; and that it is eeuli) by mi?/ of (.rer-plion to this geneial rule tlm' 
one respondent may urge cross-objections against other respondents, tin- eteeirtlou 
holding good in tho.se oases in which the appeal opens up questions which uiimiol hedis- 
posed of completoly without matters being allowed lobe opened up as helueen ro-nv 
pondonts (w). According to the Madras High Conrl, a robpondent may iiiae ero.ss- 
objeotioua against a co-respondent in any and every cure (.v). 

Sub.>rule ( 4 ): where the appeal is withdrawn or dismissed for default.- 

Undor tho present rule the withdrawal of an aiqu-al is no bar to tho heaving of cross- 
objections filed hj' a respondent, whether the ajipeal is withdrawn before or atter the 
hearing. Sirailarlj- the di-smissal of an ai)per.l for default is no bar to the heuriiig 0 , 
cross-objections. 

23. Wliere tlie Court from wliosc decree au appeal is 
preferred lias disposed of tlie suit upon, a 
ap?SSt“'^co?ui. preliminary point and the decree is re- 

versed in appeal, the appellate Court may. 
if it thinks fit, by order remand the case, and may further 
direct what issue or issues shall be tried in the case so 
remanded, and shall send a copy of its judgment and order to 
the Court from whose decree the appeal is preferred, with 
directions to re-admit the suit under its origmal number in 
the register of civil suits, and proceed to determine the suit : 

(0 LalaGaitri Shanker y.Janli Part^had (1890) i AqiM v. Dim 2suih (1007) 34 (‘al. OiJO. 

17 CaJ, 809, 81H-81-1, 17 I. A. 57, (?p) 2Iothnru v. Kvmar (1010) 43 Cal. 790 . 

(0 V. (1882) 4 All. 491. 828; A’wmv/ v. UnrfUon (1913) 97 

(«) Kvlail'ctht V. Viiiiramthtt (lOU-'j) 28 JDnl. . Boia. 511: Ahdiit b'Aiiia v. M iilriiiifiWf 

Caspmz Kislmi Lot (18!*5) 23 (ino.>) 2S All. 

Col. 022. !I2». 1 (x) Minmatf: Abbu (1012) 3.S Mail. 7li'> 

(r) Cheia Ml v. lUnhtlhih (ISSO) 11 All. 3.5; [!'. Ii.] 
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and the evidence (if any) recorded during the original trial 0- 41, 
shall, subject to all just exceptions, be evidence during the *'*'■ 23-25. 
trial after remand. 

Remand of case by appellate Court.— This rule mahlcs tho appellate 
Court lo icinand a case to the lower.Caiirt for detcnnination on tlie niciits. if the lower 
Court has disjiosed of tlu* Miit upon a prdmimrtf jioni/, and the deoiec of that Court 
is reventrf in ajipenl. The exine^sion “ proliminarj- point ** not confined to such le^al 
points only ab nny lie 2 deac 1 <*d in bar of a suit Imt emnpichends all points or issues 
whether oj Jtici or of h\v, the delerniination of which has precluded the necessity for 
determininii oilier points or ibsiics. and siicii oilier jicints or i.ssuc8 have tliercfore been 
left undetermined (?/). Tims wli^ne the lower Court dismisses the plaintiff’s suit on the 
ground that it is barred b^ limilattoH, or that the Coiut ims no Jurisdiciw7i to hear the 
8uit, or that the iitcpssfDjy [fiirc luih not Ikmui obtained, ov that the plaint does noton 
the face of it disclose any oJ wthu^ (r). and the apjiellate Court reverses the decree 
of tho lower Court on Ihose pumtN it iiuiy remand the case lo the lower Court to be 
proceeded w’ith on (Ik* nieiits. It di not matter, according to the Allahabad Higli 
Court, that evidence has been leeoided on uil the issues («). 

The pow or of ivinantl under s. 107 ot the Code is limited to the case described in the* 
present ruU*. namely, where a suit has been disposed of by the Court of first instance 
upon a prrh'nJiWar?/ point. Under siiccial circumstances, however, the appellate Court 
has inhcieiit jiow or under s. lol to roniond a ease in cases other than those Bpccifiod iu 
the present rule (i^). 


24 . Wlisre tlic evidence upon the record is sufficient 
to enable the appellate Coiut to pronounce 
judgment, the appellate Court may, atto 
re 7 settling the issues, if necessary, finalfy 
determine the suit notwithstanding that 
the judgment of the Court from whose decree the apjreal is 
preferred has proceeded wholly upon .some ground other than 
that on which the appellate Court proceeds. 


micw.o\i(l(U(;o on re- 
coni mfljdiiu. 

Court uiaj ililiniiujo ca.(. 
finally. 


Scope of the rule. — Tlic scojk' of this rule is limited to cases in which tiic evi- 
dence U],on the record is nijfici'nl to enalilc the ajipcllale Court to determine llie 
suit ( c). 


25 . WTiere the Court from whose decree the appeal is 
preferred has omitted to frame or try 
whero appoiiato Court auv issuc. 01 to delemme any question 
rcfc;r them for tri.ii to ol lact, whicli appears to the appellate 
ppiiicd from? Court essential to the right decision of 

the suit upon the merits, the appellate 


Mifhamtnac^ v. Muhammad (1686) 10 AH. 289; 
Ramarhandra v. Ua:i Kassim (1693) 10 
Maa. 207. 

(z) JSflfKil’aiiifiMff V. (1807) 20 

Mini. 2.1. 

(tr) 2l«ta Dm Jftmm Das (1005) 27 All. GOl ; 


Kamta v. Parbhu (1017) S9 AH. 165. 

{h) Ohuziiaoi \\ Allahabad (X^n) 44 Cal. 
929 (F. B.); Mani Mohan v. Ramtaran 
(1910) 43 ('ul. 148. 

(c) Bnwli MadalapitlU (1380) 3 Mad. 90. 
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• 41, Court may, if necessary, frame issues, and refer the same 
25=27. fpp ^jjg Couit from ivhose decree the appeal is prefer- 

]’ed, and in such case sliall direct such Court to take the 
additional evidence required : 

and such Court shall proceed to try such issues, and 
shall return the evidence to the appellate Court together 
with its findings thereon and the reasons therefor. 

I > Tlio Agoutis "aiicl llio io.-iMins tliprcfor" in paragraph 2 arc new. 

' ' a 5cope of the rule. — Thia rale refers to cases in which the evidence upon the 
recorf is no/ svjficieni to enable the apiicllate Court to determine the suit. 

26. (1) Such evidence and findings shall form part of 
the record in the suit ; and either party 
to be put on record. Ob- mav, Avitfim a time to be fixed by the 

jpction.-, to llnding. n . i 

appellate Court, present a memorandum 
of objections to any finding. 

(2) After the expiration of the period so fixed for pre- 
senting such memorandum the appellate 
^^^Dpt(miiiiatio« 01 ap. procecd to determine tlie 

appeal. 


27. 


Production of 
tioua] evidence in 
lotc Court. 


(1) The parties to an appeal shall not be entitled 
addi produce additional evidence, whether 
a'ppri- oral or documentary, in the appellate 
Coiu't. But if — 


(a) the Court from whose decree the appeal is preferred 
has refused to admit evidence which ought to have 
been admitted, or 


(6) the appellate Court requires any document to he 
produced ox any witness to he examined to enable 
it to pronounce judgment, or for any other 
substantial cause, 

the appellate Court may allow such evidence or document to 
be produced, or witness to be examined. 

(2) Wherever additional evidence is allowed to be pro- 
duced, by an appellate Court, the Court shall record the 
reason for its admission. 
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At what istage additional evidence may be admitted, — Under this rule 0. 41, 
till' admibsibility of additional evidoneoifi made to depend, not upon the relevancy or rr. 27, 28. 
iiiiiteriality to the iasuo before the Court of the evidence soiipht to be admitted, or upon 
the fact tvhctlier or not the applieantb had an opportunity of adducing evidence at 
some earlier stage, but upon ■K-hether or not the appellate Cniirt icquiros the evidence <o 
enable il top/onounce judgment or for nni/ Mier svlu,lanlial etmie. But additional evidence 
under this rule should not be taken until the appellate Court has examined the evidence 
on the record, and has after such examination come to the conclusion that the evidence 
as it stands is inherently defective. I'ntil this is done, the appellate Court has no power 
to admit additional evidence, not even if the evidence offeied be t he evidence of new matter 
discovered after the Court of fn st instance had pronounced its judgment. As observed 
by their Lordships of the Pri\y Councilin Acssoitiji/ssiir v. 6'. 7. P. By. (i), “the legi- 
timate occasion for [the applic.ition of the present rule ] is uhen, on examining the 
evidence as il stands, some inheivnt lacuna or defect becomes apparent, not where a 
disooverj’ is made, outside the Court, of fresh evidence, and the application is made to 
import it.” It must, however, be noted that where additional evidence is taken by the 
High Court uith the .assent of both hides, it is not ojien to cither party to complain 
of it (e). 

The power given under thin ride 'hoiiltl Ix> exercised very hp.iringly by the Courts, 
and great caution should he cvereised in admitting new evidence (/). Additional evi- 
dence must not bo allowed to enable a plaintiff to make nut a fresh casein appeal. If 
cases were remanded for the purpose of allowing parties to make out a now case or to 
improve their case by calling further evidence, there vv otild bo no end to litigation (g). 

Where the appellate Court requires a witness to be examined.— An 

appellate Court should not under this nilo lecaU and re-examinc before it a witness 
who has already been examined and cross-examined befoie the Court of first instance, 
there being no g.vp in the evidence or new matter about vv hich it is necessary to examine 
him (ft). Eurther, an .appi Hate Court shovdd not under cl. (b) of this rale allow to bo 
produced before it additional evidence which impeaches tlic testimony of a witness 
called in the Court below, witliout that witness also lieing called and being given 
an opportunity to contradict or explain the additional cvidcu'c so given ; otherwise no 
vvitnchS, whatever liis standing, would be safe from advcise judicial comment (i). 


28 . A^riierever cTclclitional evidence is allowed to be pro- 
duced, the appellate C'ouit may either take 
ftiicli evidence, or direct the Court from 
whose decree the appeal is preferred, or 
any other subordinate Court, to take such evidence and to 
send it when taken to the appellate Court. 


5Jod(* 0 / tiiLing 
UonaTT^idenct. 


Documentary evidence.— It need hardly lu? stated that where the additional 
evidence taken by the Court consists of documents, they siiould be exhibited in the 
case (j). 


id) (1907) .31 Bom. :381, at I. .V. 115 ; Kri'ihmmma 
Y. (1908) 81 Mail. 114: Garden 

Seach Hjiq. <(• Wg. Co. v. Secretary of State 
(1014) 42 Cal. C75. 

(e) Jagarmlh v, Ha7mnian (1009) HG Cal. 833. 

36 I. A. 221. 

(f) Sreemanchtmder v. GopaMivnder (1SG6) 

11 X 1. A. 28 7 W. R. 10. 


(j) Umpnnliad v. Shco Dyal (1876) 26 W. R, 
5.’). I. A. 2o9. 

()&) Muhammad v. (1910) 

38 All. 191. 

(i> Jagrani v. Kuwr Diirga (1913) 41 I. A. 70« 
86 All. 93. 

(i) V. Sakharam (1914) 38 Bout. GOu. 
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41 , 

. 29 - 31 - 


29 . “VlTiere additional evidence is directed or allowed to 

be taken the appellate Court shall specify 
«nd‘’rKoriioa. poiuts to wliicli the evidence is to he 

confined, and record on its proceedings 
the points so specified. 

Judgment in Appeal. 

30 . The appellate Court, after hearing the parties or 

their pleaders and referring to any part of 
wiuTc woUmiiuTd"' the proceedings, whether on appeal or in 
the Court from whose decree the appeal is 
preferred, to rvhich reference may be considered jiecessai'y, 
shall pronounce judgment in open Court, either at once or on 
some future day, of rvhich notice shall be given to the parties 
or their pleaders. 


.concnt., .Uii,. MUI '''31. The judgment of the appellate 
fignatdi,- jmigmom. Court shall be in writing and shall state — 

(а) the p oints for determination ; 

(б) the decision thereon ; 

****•■<• 

(c) the reasons for the decision ; and 

{d) where the decree appealed from is reversed or varied, 
the relief to which the appellant is entitled : 

and shall at the time that it is pronounced be signed and dated 
by the Judge or by the Judges concurring therein. 


Shall state the reasons for the decision The juclpnu'iil of tliu .ipiJc-lLitc 

Court fchouW hlato ttu- rmsons lor the Uecision. Tlir reason of the rule has been stateil 
to be to afford the litigant parties an opportunity of knowing and understanding the 
grounds upon ■« hioh the decision piocceds with a view to enable them to cxercisc.'if they 
sec fit, and arc so advised, the right of second appeal confened by s. 100. If the decree 
of the first Court i.s confirmed in appeal, the Judge of tlio appellate Court should state 
his own rmsons of the case, and should not confine himself to approving of the reasons . 
of the Court of fii-st instance (i). The reason is that the judgment should show on tlic face 
of it that the points in dispute were clearly before the mind of the .Judge and that he 
exeroised his ov'n (liscrltninntion in deciding them. Thus where the judgment was — 
“To deal with the grounds of appeal would be simply to repeat the judgment of the 
District Muiisif. I concur with the decision the District Munsif lias given on each point. 
Tile judgment of the lower Court is confirmed for the reason therein set forth, and this 
apiieal is dismissed with cost®. ” the judgment was set aside (/). 

(I) Airiimt V. Suhatiof (ISS-I) s Jloin. 2H. I tnumn v. linbn yin«l (lysT) 0 -Ml. 20. 

( /) Aihira,i<tt V. (ISO'j) 22 Mail. 12; So- 1 
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32 . The judgment may he for confirming, varying or 
reversing the decree f j-oiii which the appeal 
is preferred, or, if the parties to the appeal 
agree as to the form which the decree in 
appeal shall take, or as to the order to be made in appeal, 
the appellate Court may pass a decree or make an order 
accordingly. 

■•''^33. The appellate Court shall have power to pass any 
decree and make any order which'' migh t-, 
AOToIi!' t o have 'beeinjia sBed or made andt o pass or 

make such further or other decree or order 
as the case may req^uire, and this power may be exercised by 
the Court notwithstanding that the appeal is as to part only 
of the decree and may be exercised in favour of all or any of 
the respondents or parties, although such respondents or 
parties may not have filed any appeal or objection. 

Ilh^mlions. 

A claims a sum of money as duo to him from X or and in a suit against both 
obtains a dooroe against X. X aiipoals. and A and 1' nro respondents. The appellate 
Court decides in favour of X. It has power to pass a dcoico against I". 

Cases to which rule applies. — Tliis rale is new. The object of the rule is to 
empower the appellate Court to do complete justice between the parties. The illus- 
tration indicates a type of ease for which provision is intended to be made. The following 
is a futhor illustration. 

(1) A sues B and C for contribution. A dccicois passed against B, but as against 
C the suit is dismissed. B appeals making A alone respondent to the appeal. A does 
not appeal from the decree dismissing the suit as against C. If the appellate Couri 
is of opinion that C is liable, and not B, it may under r. 20 direct that C be added as a 
respondent as being a person “intciestcd in the result of the appeal,"’ and may undci 
the present rule alter the decree so as to make C liable though there was no appeal pre- 
ferred by A from the dismissal of the suit against C. This is in accordance with 
the Calcutta rulings under the Code of 1882 (ra). 


34 . Where the appeal is heard by more Judges than one, 
, , any Judge dissentiflg from the judgment 
of the Court shall state in writing the de- 
cision or order which he thinks should be passed on the appeal, 
and he may state his reasons for the same. 

(irt) (7pc<Ira Liil v. Griti^r<t (1808) 23 CaU ] (1004) 31 Cdi 

3Gj ; Rup Jaiin Ribee v. Abdul Kadir \ 


0. 41, 
rr* 32*'34» 
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O .41, 
■r. 35=37 


Decree in Appeal. 

'" 35 . ( 1 ) TL.e decree of the appellate Court shall bear date 

I.tc ana contend oi thc duj On wMch the judgment was pro- 
nounced. 

(2) The decree shall contain the number of the appeal, 
the names and descriptions of the appellant and respondent 
and a clear specification of the relief granted or other 
adjudication made. 


(3) The decree shall also state the amount of co.st,s 
incurred in the appeal, and by whom, or out of what property, 
and in what proportions such costs and the costs in the suit 
arc to be paid. 

(4) The decree shall be signed and dated by the Judge 
or Judges Avho passed it : 

Provided that where there are more Judges than one and 
, , „ , there is a difference of opinion among them, 

.rudijo di-cntins Jroiii .,,1, .t ^ , O-.’ 

necessary tor any Judge 
dissenting from the judgment of the Court 
to sign the decree. 


36 . Certified copies of the judgment and decree in appeal 
„ . , shall be furnished to the parties on appli- 

Copicb oI jurtempiit Rnd . ,, i 

iiccra- to be lutubiiod catioii to tfie appellate Court and at 

to jurtict. , . 

their expense. 


37 . A copy of the judgment and of the decree, certified 
by the appellate Court or such officer as it 
irr?’to''bl. "a to^cowt appoiuts iu this behalf, shall be sent to 
from,'’ the Court which passed the decree appealed 

from and shall be filed with the original 
proceedings in the suit, and an entry of the judgment of the 
appellate Court shall be made in the register of civil suits. 


OKDBK XLII. 

Appeals from Appellate Decree. 

1 . The rules of Order XLI shall apply, 
Procedure, SO far as may be, to appeals from appel- 

late decrees. 


Seo s. 108, cl. (a). 
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OEDER XLIII. 

Appeals from Orders. 

1. An appeal stall lie from the following orders under 0. 43, r. 1. 
Appeals the provisioiis of section 104, namely:— 

(а) an order under rule 10 of Order VII returning 
a plaint to be presented to the proper Court ; 

(б) an order under rule 10 of Order VIII pro- 

nouncing judgment against a party ; 

(c) an order under rule 9 of Order IX rejecting an 

application (in a case open to appeal) for an order 
to set aside the dismissal of a suit ; 

(d) an order under rule 13 of Order IX rejecting an 
application (in a case open to appeal) for an order 
to set aside a decree passed ex parte ; 

{e) an order under rule 4 of Order X pronouncing 
judgment against a party ; 

{/) an order under rule 21 of Order XI ; 

{g) an order under rule 10 of Order XVI for the attach- 
ment of property ; 

Qi) an order under rule 20 of Order XVI pronoun- 
cing judgment against a party ; 

(i) an order under rule 34 of Order XXI on an objection 

to the draft of a document or of an endorsement ; 

(j) an order under rule 72 or rule 92 of Order XXI set- 

ting aside or refusing to set aside a sale ; 

(^) an order under rule 9 of Order XXII refusing to set 
aside the abatement or dismissal of a suit ; 

if) an order under rule 10 of Order XXII giving or 
refusing to give leave ; 
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(m) an order under rule 3 of Order XXIII recording or 
refusing to record an agreement, compromise or 
satisfaction ; 

(ji) an order under rule 2 of Order XXV rejecting an 
ajiplication (in a case open to appeal) for an order 
to set aside the dismissal of a suit ; 

(o) an order under rule 3 or rule 8 of Order XXXIV 

refusing to extend the time for the payment of 
mortgage-money ; 

(p) orders in interpleader-suits under rule 3, rule 4 or 
rule 6 of Order XXXV ; 

(q) an order under rule 2, rule 3 or rule 6 of Order 

XXXVIII. 

(/•) an order under rule 1, rule 2, rule 4 or rule 10 of 
Order XXXIX; 

(s) an order under rule 1 or rule 4 of Order XL ; 

{t) an order of refusal under rule 19 of Order XLI to 
re-admit or under rule 21 of Order XLI to re-hear 
an appeal ; 

(w) an order under rule 23 of Order XLI remanding a 
case, where an appeal would lie from the decree 
of the appellate Court ; 

(v) an order made by any Court other than a High 
Court refusing the grant of a certificate under rule 
6 of Order XLV ; 

(to) an order under rule 4 of Order XL VII granting an 
application for review. 

Section 104. — This rule provides for appeals from orders as distinguished from 
decrees. The whole of this rule forms part of s. 104, see sub-s. (1), ol. (i) of that section. 
Note that no second appeal lies from an order passed in appeal under this rule j see 
s. 104 (2). 


2 . The rules of Order XLI shall 
Froccduic. apply, so far as may be, to appeals from 
orders. 


See s. 108, cl. (b). 
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ORDER XLIV. 


Pauper Appeals. 

1 . Any person entitled to prefer an appeal, who is un- 
able to pay the fee required for the 
paupl* ■''' memorandum of appeal, may present an 

application accompanied by a memoran- 
dum of appeal, and may be allowed to appeal as a pauper, 
subject, in all matters including the presentation of such appli- 
cation, to the provisions relating to suits by pfiupers, in so far 
as those pro\isioiis are applicable ; 


Provided that the Oom r, sliall rejeco the application unless, 
, upon a irerusal thereof ancl of the judg- 

Proialuri m if.li- ^ r -j 

cjiion lor .ivi',1. u mej'.t a..ci decree appealed from, it sees 

dpp(<’l • t 1 1 * 

reason to tinnk thac the decree is contrary 
to law or to some usage having the force of law, or is other- 
wise erroneous or unjusc. 


Subject to the provisions relating to suits by paupers.— .4 sues B to re- 
cover ceitain piopdtics a•^ htuc'-i or lici <'acea'>c(l lio'sbai’d. Ihc suit in dismissed. A 
applies fo' !en\ 0 to appc.il as a paiipci. it is foniul on iitiiiii” that n had before in- 
stitooii" tl'o 'nit cnti'Kd into an ..'iceiinnt falling M it li.n the fiiniB of 0. 33, i. 5 (d), 
nhich’Aculd li'sc dibciititkd .4 fo si/f as .i paupci. The .-ppdhitf Court should under 
these ciicunislaiKOs icfti'P lo. \e to .1 'o npii(ul as a iiaupei (a). 


2 . The inquiry into chc pauperism of the applicant may 
iiKiuiry in-o j, ar„. be iiiude either by the appellate Court or 
under the orders of the appellate Couit by 
the Conic fiom whose decision the appeal is preferred : 

Provided that, if the aiiplicant was allowed to sue or 
appeal as a pauper in the Court from Avhose decree the ap- 
peal is preferred, no further inquiry in respect of his pauperism 
shall be necessar}', unless the appellate Court sees cause to 
direct such inquiry. 


ORDER XLV. 

Appeals to the King in Council. 

1 . In this order, unless there is something repugnant 
,, in the subject or context, the expression 

iiiiim.i. “decree” shall include a final order. 

When appeals lie to King in Council. — See bs, 109 and 110. . 

(«) IhuuSa lilt y. Jltiji Aiddick (1907) ^0 Miitl. 547. 


0. 44, 
rr. I, 2 


h 45, r. 1. 
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r 0. 45, 2 . whoever desires to appeal to His Majesty in Council 

Application to Cotttt sliall apply by pet ition to the Court whose 
wiwbo iiccicc complained deciee js complamed oi . 


3 . (1 ) Ever}’ petition stall state the grounds o£ appeal 
and pray for a certificate either that, as 
regards amount or value and nature, the 
case fulfils the requirements of section 
110, or that it is otherwise a fit one for appeal to His Majesty 
in Council. 


Certificate as. to valiu 
or fltne*''.. 


(2) Upon receipt of such petition, the Court shall direct 
notice to be served on the opposite party to show cause why 
the said certificate should not be granted. 

Certificate as to fitness. — Where a case fulfils the requirements t,t s.lll), tho peti- 
tioner is entitled to a certificate a. of riijht in tho ordinary couiso of proceduri'. But M here 
a case does not fulfil the requirements of s. 110 as w liorc tlio matter is under the appeiilahic 
value or is not measnrahle by money, the {rrenting of the certificate is cntiicly in the 
discrcllon of tho Court (o). In the former case, tho High Court slioiild certify tho 
Buffioicncy of tho amount tor niqmal to the Privy ( 'ounoil, and should also certify, hen 
the doeWon of tho lower Court is affimicel. that the appeal involves a question ol law. 
In tho latter case, it is quite enougli if the eeitificalo slates that the ease is ,i (il one 
for appeal to His Majesty in Council (p). ■‘"'eess. 108-1 U'. 


4- For the purposes of pecuniary valuation suits invoiv - 
ina substantially the same auestious. for 

Consolidation ol suits ' ,“ ** * VI, ** *? f 

determmation and decided by the same 
judgments may be consolidated : but suits decided by separate 
judgments shall not be consolidated, notwithstanding that they 
involve substantially the same questions for determination. 

Consolidation of suits. — Thie rule i.s new. lu the absence of any suoli rule in tlie 
Code of 1882, it was held by the High Court ol Allahabad tluit suits involving hubstantially 
the same questions for determin.ition could Iv emisolid.iled lor the piurposo of i caching 
the pecuniary limit ncecst..iy for an appeal, if the i)ropcrty affeeted by tlic suits was the 
same, notwithstanding that the suits wore decided by separate judgments. According to 
tho Calcutta decisions, liowover, such consolidation was not permissible unless the suits, 
besides involving tho same question for dctcrminatioir, wcio decided by the .lo we 
ment. Tho present rule gives effect to the Calcutta rulings, 

5. In the event of any dispute arising between the par- 
ties as to the amount or value of the 
to“:Siit subject-matter of the suit in the Court of 

first instance, or as to the amount or value 


(o) Bamni PfUMul .v. Kn-sfu Krixhiia (1901) 
2J All. 227, 231, 2b i. A. 11. 


(p) IVt'bb Macplttfbon (1DU4) 31 CiU. 07, 30 
1. A. 2i8. 



APPEAL TO THE KING IN COUNCIL. 


419 


of the subject-matter in dispute on appeal to His Majesty 
in Council, the Court to which a petition for a certificate is 
made under rule 2 may, if it thinks fit, refer such dispute for 
report to the Court of first instance, which last mentioned 
Court shall proceed to determine such amount or value and 
shall return its report uogether with the evidence to che Couil; 
bv which the reierence Avas made. 


0. 45. 
rr. , 5-7 


Efiictoi uiii~.li 01 oer- 6. "Where such ceitificare is refused, 
the petition shall be dismissed. 

7 . (1) Where the certificate is granted, the applicant 
shall, Avithin six months from the date of 


'11(1 (lopoMb ,1 n 1*11* ‘ii** 

on 01 cii- file deciee complained of, or watiiin six 
’ weeks from the date of the grant of the 

cei-tificate, whichever is the later date. 

(a) fur nish security for the costs of the respon dent, 

mTd 

(b) d eposit the a mount Jequiied tmilefraV- the expense 
of translating, transcribing, indexing and trans- 
mitting to His Majesty in Council a correct copy 
of the whole record of the suit, except — 

(1) formal documents directed to be excluded 

by any order of His Majesty in Council in 
force for the time being ; 

(2) papers AA^hich the parties agree to exclude ; 

(3) accounts, or portions of accounts, which the 

officer empoAvered by the Court for that pur- 
pose considers imnecessary, and Avhich the 
parties have not specifically asked to be 
included ; and 

(4) such other documents as the High Court may 
direct to be excluded. 

(2) MTiere the applicant prefers to print in India, the 
copy of the record, except as aforesaid, he shall also, Avithin 
the time mentioned in sub-rule (1), deposit the amount 
required to defray the expense of printing such copy. 
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0 . 45 . 
-r. S=ll. 


8. Wliere sucli security has been furnished and deposit 
wmi-ion of.-ippoai.uid made to the satisfaction of the Court, the 

proicdort theieon shall — 

(a) declare the appeal admitted, 

(5) give notice thereof to the respondent, 

(c) transmit to His Majesty in Council under the seal 
of the Court a correct copy of the said record, 
except as aforesaid, and 

(t?) give to either party one or more authenticated 
copies of any of the papers in the suit on his apply- 
ing therefor and paying the reasonable expenses 
incurred in preparing them. 

9 . At any time before the admission of the appeal, the 

Court may, upon cause shown, reyujip 
■po'o'r’lavl'rii?! the accepta nce of anv Midi secniTiv. and 

make further directions thereon. 

10 . Where at any time after the admission of an appeal 

but before the transmission of the copy 
■.uMvm of the record, except as aforesaid, co His 

Majesty in Council, surh secui’ity appears 
inadequate, 

or further payment is required for the purpose of crans- 
lating, transcribing, printing, mdexing or tran.smitting the 
copy of the record, except as aforesaid, 

the Court may order the appellant to furnish, within a 
time to be fixed by the Court, other and sufficient security, 
or to make, within like time, the required payment. 

ll. MTiere the appellant fails to 
iii™iuth“OTdl'r." comply with such ordei, the proceedings 
shall be stayed, 

and the appeal shall not proceed without an order in this 
I ekalf of His 5lajesty in Council, 

and in the meantime execution of the decree appealed 
iiom shall not be stayed. 
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12 . hen the copy of the record, except as aforesaid, has 0 . 45 , 

~ oi balance da- transmitted to His Majesty in Conn- 12 . ^ 
posit. cil, the appellant may obtain a refund of 

La hn. ^ V 1 the balance (if any) of the amount which 
he has deposited under rule 7. 


13 . (1) Notwithstanding the grant of a certificate for 
the admission of anj- appeal, the decree 
inraii.xai’' trom shall be unconditionally 

executed, unless the Court otherwise 
directs. 


(2) The Court may, if it thinks fit, on special cause 
sieun y an} pait} interested in the suit, or otherwise 
appearing to the Coiut. — 

(«) impoimd anv moveable property clispute or any 
pait thereof, or j 

(b) allow the decree appealed from to be executed 
taking such security from the respondent as the' 
Court thinks fit for the due performance of am' 
order which His Jlajesty in Council may make on 
the aiDpeai. or 

(c) std} the execution of the decree appealed from, 
taking such security from the appellant as the 
Court thinks fit for the clue performance of the 
decree appealed from, or of any order which His 
Majesty in Council may make on the appeal, or 

pHcs.._aa,V pa]tv seeking the assistance of the 
C(niit m icler such conditions or give rupL di- 
rection respecting the subject-matter of the appeal, 
as it thinks fit, by the apj)ointment of a receiver 
or otherwise. 


stay ot execution in view oi an application for special leave to appeal 

-The High Court hah an inhoient poner lo make an order for stay of execution in view 
of an application hyfhc fudgment-debtor to the Judicial Committee for special leave 
to appeal to His Majeslj m f'ounoil (3). Sec notes to s. lOn, - Picrogative ” of the Crown 


Security after execution. The Court has power to require security to be 
^on under this rule even after the decree Itas boon executed wholly or in part (rt. 

m More V. Bm Gclm (1012) 40 f <r) Osier Kvmsr! v. 'jsipel Smart (1387) 14 

"• I Cal. aou. 205, 141. A. 1 . 
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0. 45, J( lias also the power to further execution after the decree has been par iaily 
■l". 13=15. executed («). 

14. (1) '\ATiere at any time during the pendency of the 

appeal, the security furnished by either 
party appears inadequate, the Court may, 
on the application of the other party, 
require further securily. 

(2) In default of such further security being furnished as 
required by the Court, — 

(а) if the original security was furnished by the ap- 
pellant, the Court may, on the application of the 
respondent, execute the decree appealed from as 
if the appellant had furnished no such security ; 

(б) if the original security was furnished by the res- 

pondent, the Court shall, so far as may be practi- 
cable, stay the further execution of the decree, and 
restore the parties to the position in which they 
respectively were when the security which appears 
inadequate was furnished, or give such direction 
respecting the subiect-matter of the appeal as 
it thinks fit. 

15. (1) AVhoever desires to obtain execution of any 

order of His Majesty in Council shall 
apply by petition, accompanied by a 
certified copy of the decree passed or order 
made in appeal and sought to be executed, to the Court from 
which the appeal to His Majesty was preferred. 

(2) Such Court shall transmit the order of His Majesty 
in Council to the Court which passed the first decree appealed 
from, or to such other Court as His Majesty in Council by such 
order may direct, and shall (upon the application of either 
party) give such directions as may be required for the exe- 
cution of the same ; and the Court to which the said order is 
’ BO transmitted shall execute it accordingly, in the manner 
and according to the provisions applicable to the execution 
of its original decrees. 


(6) AHlmiulh V. Ktmiommoyi (1870) 4 C. L, Il,125k 
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(3) When any monies expressed to be payable in British 
currency are payable in India imder such order^ the amount 
so payable shall be estimated according to the rate of exchange 
for the time being fixed at the date of the making of the order 
by the Secretary of State for India in Council with the con- 
currence of the Lords Commissioners of His Majesty’s Trea- 
sury for the adjustment of financial transactions between 
the Imperial and the Indian (Governments. 

Functions of the High Court under this rule. — The act of the High Court in 
receiving and filing ordoi f. of Hie Ilajosty in Coimcil under tliih i ulc is a purely ministoriol 
(as distinguished fioin a judiuial) function. The High Couit, therefore, has no power 
under this rule to dii.cui!6 the chect of the older of His Majesty in Council on an appli- 
cation to file tho order. If the oid<v IS impeached as on oncm!!,, the proper course for 
the party aggiicTcd by tlio oidci isti ..])pi\ to His Maiei-l j m Council to make the neces- 
sary alteration or modification iii the order (/). 

16. The oiders made by the Court which executes the 
order of His iMajesty in Council, relating 
iitlTto'.NKutiom'" "■ to such execution, shall be appealable 
in the same manner and subject to the 
same rules as the orders of such Court relating to the execution 
of its own decrees. 


ORDER XLVI. 

Reference. 

1. MTiere, before or on the hearing of a suit or an appeal 
in which the decree is nt t subject to appeal, 
High S' t-'J’ where, in the execution of any such 

decree, any question of law or usage hav- 
ing the force of law arises, on which the Court trying the 
suit or appeal, or executing the decree, entertains reasonable 
doubt, the Clqurt may, either of its own motion or on the appli- 
cation of any of the parties, diaw up a statement of the facts 
of the c ase and the point on which doubt is entertained, and 
refer su ch statement with its own opinion on the point for- 
%e„£lecision of the High Court. 

Hearing of a suit or appeal. — A reference onn bo made to the High Court 
imdei this rule only in a suit or appeal in a suit, and not in evoiy matter before the Conit 
in which a point arises on which the Court entertains reasonable doubt (it). Thus where 

(0 Prentlal v. SvmbhooJMilf (1895) '22 Cal. 000. \ («} USahamad >. Ahmadbhai (1901) 26 Bom. 

I 327. 


0. 45, 
rr. 15, 16 


O. 46, r. 
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46, ^ pleader vras fined Es. 25 by a Subordinate Judge for leiutiiig to act on behalf of hii 

J>5, client after leceipt of retainina fee. and on appeal the Dihliict Judge leferictl llio nialtei 
to tlio High Court under th'a rule, it naa held that no lefeicnce could ]jrQ])erlr Iv in.ulr 
under thib rule a.s theie va- no tvit at uppcal it> a ^nil (v). Kor can any leiei cnee b- 
made under this rule lead with s. 141 {to)- 

Decree not subject to appeal. — ^Ihir rule dees not autljoii/.e a n'leience 
to the High Court except in a M'it or ajpealin iihich thedccico iinot subjccl t()j]i|nMl. 
Thereforono loference can be made to the Hieh Court in a matter in Minch an apj'cal 
lies to the High Court, as in »uch a ca-e the point may be decided by the High Comt 
in appeal (ar). It is only when a matter cannot come befoie the High Court a-- a Cuuri 
of Appeal that a rcteienee can I e made undei tU>s rule {\j). 

2. The Court may either stay the proceedings or pro- 

ceed in the case notwithstanding such 

Court may pa>s decree . , , , 

tonting,iit upon dcciMon reicrence. and may pass a decree to’ make 

of HIsh Court. j.' T • • 

an Older contingent upon the decision 
of the High Court on the point referred ; 

but no decree or order shah lie executed in any crise in 
which such reference is made until the receipt of a cftpy of a 
judgment; of the High Couro upon the reference. 

3. The High Court, after hearing the parties if they 

appear and desire to be heard, shall 
court®?rf.c traa-iniiud. dccidc the poiiit SO lefeiTcd, and shall 
cSpiiug'r. transmit a copy of its judgment, under 
the signature of the Registrar to the (.'ourt 
bv which the reference was made and such Court shall, on 
the receipt thereof, proceed to dispose of the case in confor- 
mity with the decision of the High Court. 

4. The costs (if an}’) consequent on 
n^fi'^conrt. a reference for the decision of the High 

Court shall be costs in the case. 

5. Where a case is referred to the High Court under rule 
„ 1, the High € 01111 ; may return the case 

reference'’^ Court makiug tor amendment, and may alter, cancel or 
set aside any decree or order which the 
Court making the reference has passed or made in the case 
out of which the reference arose, and make such order as it 
thinks fit. 

(i) V. De i9oura (IbSS) 12 Bom. 78. I (y) Secretary/ of State v. Fa^.al (18!)1) IS Cal. 

(>r) Damodarav. Kittappa "Marl. \ 234; Orievtal Loan .ls5., W., Untd 

(i) Rangji v. Bhaiji (1887) 11 Bom. 57. , (1893) 17 Bom. 735. 
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6. Where at any time l)efore judgment a Court in which 
„ , ^ instituted doubts whether 

cputt 4 uiat;iui|^i-t,ojHiis- the suit IS cognizable bv a Court of Small 
Causes or is not so cognizable, it may sub- 
mit the record to the High Court with a statement of its 
reasons for the doubt as to the nature of the suit. 


0 . 46 , 
rr. 6, 7. 


(2) On receiving the record and statement, the High 
Couit may order the Court either to proceed with the suit or 
to return the plaint for presentation to such other Court as 
it may in its order declare to be competent to take cognizance 
of the suit. 


At any lime before jud.a:ment. — lefeirncc imdti thi^ rule can only bo made 
before judcuionl 


7 . (1) Where it appears to a District Court that a 
Court suliordinate thereto has, by reason 
jpoyerto Di.ti.d loiiK of eiToiieously holding a suit to be cogni- 

to siilnull 101 rovisioii i i i ^ . r o n /s , 

pron-rding, iiad unri.r zable b}' a Coiirt of Small Causes or not 
Han la imaii to be SO coguizable. tailed to exercise a 

jurisdiction vested in it by law, or exer- 
cised a jurisdiction not so vested, the District Court may, 
and if rec|uired by a part) shall subm't the record to the 
High Court with a statement of its reasons for considering 
the opinion of the subordinate Couit with respect to the 
nature of the suit to be erioneoiis. 

(2) On receiving the record and statement the High 
Court may make such order in the case as it thinks fit. 

(3) “With respect to any proceedings subsequent to 
decree in any case sulimirtod to the High Court under this 
rule, the High Court may make such order as in the circum- 
stance appears to it to be just and proper. 

(4) A Court subordinate to a District Court shall comply 
with any requisition which the District Court may make for 
any record or information for the purposes of this rule. 

Provincial Small Cause Courts’ Act 9 of 1887, s. 16.— Section 16 of the 
Provincial Small Caiihc Courtf,’ Act runs as follows: “Sd\c as oxpiessly provided by this 
Act or by any other onaotmont for tlic time being in force, a suit cognizable by a Court 
of Small Causes shall not be tried by any other Court having jurisdiction within the 
local limits of the jurisdiction of the Court of Small Causes by which the suit is triable.” 


( 2 ) Dimhbai S«df7»fticrfO5(1900)24 Bom. 310. 
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OEDER XLVII. 


Review. 


47, r. 


Application for 
of judgRK^nt 


i. (1) Any person considering himself 
aggrieved — 


(«) by a decree or order from which an appeal is allow- 
ed, but from which no appeal has been preferred, 


(6) by a decree or order from which no appeal is 
allowed, or 


(c) by a decision on a reference from a Court of Small 
Causes, 

and who, from the discovery of new and important matter or 
evidence which, after the exercise of due diligence, was not 
within his Icnowledge or could not be produced by him at the 
time when the decree 'was passed or orcler made, or o]i account 
of some mistake or error apparent on the face of ihe recoi’d, 
or for any other sufficient reason»i desires to obtain a review 
of the decree passed or oi’der made against him, may apply 
for a review of judgment to the Court which p^^ssed the 
d^ree or made the order. 

(2) A party who is not appealing from a decree oi’ order 
may applj' for a review of judgment notwithstanding the 
pendency of an ayrpeal by some other party excepr where the 
ground of such appeal is common to the applicant and the 
appellant, or when being respondent, he can present to the 
Appellate Court the case on which he applies for the review. 

In what cases a party may apply for a review.— A party aggneTcd by a 
decree or a docibion epecifiod in clauses (a), (b) or (e) of bub-rule (1). may apply for a 
levictt in anj of the following cabcs : — 

1 . on the ground of the dibcovery of nct\ and important matter or evidence 
which, after the oiorcibo of due diligence, lyas not within the laionlodcre of 
the paity or could not be produced by him at the time when the doc cewab 
]>ahi!cd oi order made : or 

II. on account of some mistake or ciror apparent on the face of the recoid or 

HI. for any other eufSoient renbon. 

Order on application. — Where a party aggiicved by a decree applic.s for a review, 
the application maj cither he granted or rejected (r. 4 below). 
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IJ the appliciition is rejected then tlie case ends, and the patties arc iclegated to 0. 47f 
the old decree. The order rejeeting the application is final, and no appeal lies there- 
Irom (i. 7), but the party agwrioved may ap]ieal from the old decree. 

If the application is admitted, tlipii the case is re-licaid and may result in a re- 
petition of the decree or in some vnriiilion of it. In r /77»r case, the whole matter having 
been re-opened, there is a fietli decree (a). 

I, Discovery of new and important matter or evidence, — When a review 
is sought on tlie ground of the discovery of new evidence, the evidence must he (1) 
TBlevantand(2)of suohaohaiaotprthatifit hadbeengivenin the suit it might possibly 
have altered tlie jndginent (4). 

It is not to be supposed that the di-covery of new e\ idciice is by itself sufiSoient 
to entitloa parly to a review of iudginenl. The provision relating to review contemplates 
grounds which u onld rtifi r 0 / itu'cd Iht •lr<i-u. Thus, if a suit is dismissed on two 
grounds, namely, (1) that no notici ol suiluas given as iccpiircd by law, and (2) that 
the plaintiff uas illegitiniale, as the pl.iinliil apiilies for a review on the ground of dis- 
covery of now evidence on the ciucstiiai ol legilimaey, it is a good ground for rejecting 
the application that even it ilio Courl held on the reception of new evidence that the 
plaintiff was logitiinate. the deeiec would still stand good on the otlier issue in the 
case, namely, the want oi proper not iec, and it would therefore lead to the modification 
or setting aside iil the original decree (r). 

II. 'Mistake or error apparent on the face of the record. — ^Areviow may be 
granted, wliothor on anr gioiiml nreod at the original heaving of the suit or not, when- 
ever the Court considers tliat it is neds.-.aiy to concct an tvidnit erior or omission (d). 

Thus a review was granted wliere an error on a point of law was apparent on the 
face of the judgment (e). Himilarly a review was granted wlicii the provisions of 
the second iiaragiaiih of s. o7o jnow s. f)8. sub-s. (2)J were Wrongly applied (jjj 
See 8, 132. 

• 111. “ For any other sufficient reason.”— Tlic.-e words mean that tire 
reason must be one siiflicient to (he Couit to which the application for review is mode, 
and thej' oanirol be held to be limited to the discovery of new and important irratter 
or evidence, or the occurring of a niistahe or error appai cnl on the record (g). Thus 
m Ghattahnvi y. Lai Singh {}i), aiefoience to the Eiill Bench was disposed of in the 
absence of the rcsjjondcnt. Tlie respondent proved that Jus alisence at tho hearing 
Was due to the tact that the notice of lelei race was not served upon him. It was held 
that this constituted a “sufilicienl leason" for granting a review. In SuUeman v. The 
NewOrkntalJBankCorpomlion Ltd. (<), areview was granted on the ground that tho ques- . 
tion that had cropped up at the hearing was one of great general oorameroial importance. 

In Oopal V. Solomon {j], all the partic.s, conit-iel on both sides, and the Judge, were at the 
trial of the suit under a rnisaliproheiision as to the contents of a document. It was 
hold that this was a “sufficient rc.ason’’ for granting a review. But a party who not 
only had an opporluniiy of raising a, ijiie-lion but who did raise it, and on argument 

(a) YadUttl v. FuUtand ( 1 »UU) 30 tUnn. .'lO. (1897) 24 Cal. 334, 330. 

(9) Apptt Rm, ill re (1887) 10 Mad. 73, 77, 13 (fl Husaird Seguin v. OoUedar of Mmffttnagiir 
, I. A. 135. I (1889) 11 All. 170. 

(c) Ufaliiitir v. Colleeior of AllaJiabitil (1911) 38 (p) BiMiit v. Ilwijte AMoollah (1877) 2 Cal. 

All. 377. , 131, S I. A. 221. 

(lO Koln V. ViahrniH (1877) 1 Boni. •" 11. (A) (1887) 9 All. (11. 

(«) Sharup Cfmid v. Fat Dassee (1887) 14 Cal. > (i) (1891) 16 Bom. 207, 

627; Jatra ^ToJian \. Atil'hil Chandara (j) (1880) 13 Cal. 02, 
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0. 47) abandoned it, cannot under ordinary circunwtaiicos bo allowed to ngitalc that question 
r. 1, 2. in reviow (fc). Nor it is a siiflicicnt reason for granting a review that if iinothci' 
opportunity was given to the applicant, he would BatiRf 3 - the Court that its previous 
order was wrong (/). 

Where an appeal has been preferred before application for review.— After 
an appeal hus been prrferm! from a decree, no application can be inatle toi' review of 
that decree. This clcarlj' appears from el. (a) of siil)-r. (1). 

Filing of appeal pending application for review Wheie an npplieatinn for 

review has been presented by a partj- to the suit, and an appeal is afterwards preferred 
from the same decree, whether bj' the same party or bv the other part _v to the suit, the 
Court to which the application for review is made is not thercbv depri\ed of jiirisclic- 
tinn to entertain the application (»»). Rut the power e.vists so loi'g as tlie appeal is not 
heard (m). Anil, ftirlhor, if the application for review is heard and granted, and a 
new decree is passed, the appeal cannot be heard, and it must be dismissed, for the 
decree appealed from is sniiersoded by the new decree (o). 


2. xiu application for review of a decree or order of a 
Coiut, not ])eing a J ligh Court, upon some 
to^rrshwmay'le'ma™^ grouud otltei' thaii tile discoveiv of sucli 
new and important matter or evidence 
as is referred to in rule I (>r the existence of a clerical or aritli- 
metical mistake or error apparent on the face of the decree 
shall be made only to the Judge who passed the decree or 
made the order sought to be reviewed ; but any such appli- 
cation may, if the Judge who passed the decree or made the 
order has ordered notice to issue under rule 4, sub-rule (2), 
proviso («■), be disposed of by bis successor. 


To whom applications for review may be made : — 

I. Whcie ti decree is passed by a High Courl Juilgr, the application for a review 
of the decree may bo made to that Judge or (o /iw siiccc-wor id uJ/iVe, ichnliier be the 
ground on ichkJi the rci-iev h sought. 

II. (1) Where a decree is passed by a .Judge other Ih/iii n High Court .Judge, the 

application for a review of the decree may bo made to the Judge who delivered the judg- 
ment or to his successor in office, provided the review is sought on the ground of — 

(n) the discovery of new and important matter or evidence, or 

[b) some olcrieal or arithmetical mistake or error apparent on the face of the 
decree. 


(2) Where a decree is passed by a Judge other than n High Court Judge, and the 
review is sought, not upon the grounds mentioned above, but ^ipon other ground, the 


(H Sttbniitttki V. Siibrngn (1878) 2 Mad. 58. 

(l) liiiidu Prasad v. KugtuMr (1915) 37 All. 

440. 

(m) Chenna Ileddi v. Peddaobi Reddi (1909) 

32 Mad. 410 [P. IJ.]. 


) Pgnri Mohan v. Kalu Klum (1917) 44 Cal. 

I Kanhaim Ijil v. Ilatdeo Ibrasad ( 1900 ) 23 
All. 240 : Brijbasi Lai v. Salib tlani 
(1912) 34 .VII. 282. 
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application ihnU l)e made to the cry Judge who passed tlio dcci-ec ; it cannot be made 0. 47i 

to his successor in office {p). Thus if a rcT icw is sought of a decree passed by a Judge rr, 2"4 

other than a High Court Judge on the ground of a supposed error of judgment (g), 

or if a review is souglit of an onler made by such a judge on the ground that the 

order was made ill the ahsonee of tiic jietilioncr and without giving him notice of the 

hearing (r), the application for ie\ie\\ slutXl be math only to the Judge nho passed the 

decree or made the ordei . iSuch a]i])lication, however, i«ng 4e J/sposrrf 0 / by the site- 

cessor of the Judge who passed the deeiee, provided that the Judge who passed the 

decree has ordeicd notice to issue under rule 4, Mib-riiJe (2), proviso (a). It is not 

necessary that the application should also lie disposal 0 / liy the Judge who passed 

the decree (4). 

Rule 5 provides for the heorimj <il applications for review'. 


3. 

Form of 
for tL-viLV. 


The provisions as to the form of preferring appeals 
iiiiiiiii.'iioii. apply, mutat is mutandis, to applica- 

tions for review. 


4 . ( 1 ) 

Application >\]i' r< 
jeeted. 


Where it appears to the Court that there is nob 
sufficient ground for a review, it shall 
reject the application. 


(2) AYhere the Court is of opinion that the application 
.trpiication viKogram. f<Ji' I’eview should be granted, it shall 
''*■ grant the same : 


Provided that — 

(ff) no such application shall be granted without .pre- 
vionjs notice to the opposite paity, to enable him 
to appear and be heard in support of the decree 
or orclei', a review of which is applied for : and 

(&) no such application shall be granted on the ground 
of discovery of new matter or evidence which thf 
applicant alleges was not within his knowledge 
or could not be adduced by him when the decret 
or order wa.s passed or made, isdthout. strict proo: 
of such allegation. 


“ No such application shall be g;ranted without previous notice to thi 
opposite party.” — An orclci' granting a review w ithout notice to the opposite part; 
is a nullity (i), 


(v) SarengahUui M 

Al.nl, ."id? 1 -Vo/ft'sAff/* lifugal 

liOiLfmiwni (1S5‘)) 7 31 i. ^ 

{q) Bt'hmi lull Mvhqohiaaf/t ■» iai 

110 , 


1 (r) Khmn Dhauji (IbOn) 14 iloiu. ]01. 

(a) Ufiuitat V, . /{*!«» (IHdii) ]() I’lOiii. 50. 1. 

I [ji) AltUt! Utthini finu Cfiitioha (101 M 42 
I 4Jj. 
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47, 

3=7. 


5 . Where the Judge or Judges, or any one of che Judges, 
Avho passed the decree or made the 

Application for rciicn . ri-i- 

in Court consi^tinB oi Older, a reviBw 01 which IS applied for, 
two or aori jinigc contiuues OT Continue attached to the Couil 

at the time when the application for a review is piesented. 
and is not or are not precluded by absence or other cause 
for a period of six months next after the application fi'om con- 
sidering the decree or order to which the application refers, 
such Judge or Judges or any of them shall hear the applica- 
tion, and no other Judge or Judges of the Court shall hear 
the same. 


6. (1) A\Tiere the application for a review is heard In 

more than one Judge and the Court is 
urtcd!’"**'”" equally divided, the application shall be 

rejected, 

(2) Where there is a majority, the decision shall be 
according to the opinion of the majority. 


7 . (1 ) An order of the Court re j ecting the application 

shall not be appealable ; but an order grant- 

Order oi rejection not « i i-ii. 

appeaiabio. Objection', to mg an application may be obiected to on 

ordtt gtauting application t 

the ground that the application was- - 


{«) in contravention of the provisions of rule 2, 


(h) in contravention of the provisions of rule 4. or 

(c) after the expiration of the period of limitation 
prescribed therefor and ivithout sufficient cause. 

Such objection may be taken at once by an appeal from 
the order granting the application or in any appeal from the 
final decree or order passed or made in the suit. 


(2) Whe^e the application has been rejected in eonse- 
({uence of the failure of the applicant to appear, he may apply 
for an order to have the rejected application restored to the file, 
and, where it is proved to the satisfaction of the Couit that he 
was prevented by any sufficient cause froni appearing when 
such application was called on for hearing, the Couit shall 
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order it to be restored to the file upon such terms as to costs 0- 47, 
or othermse as it thinks fit, and shall appoint a day for hear- 
ing the same. 

(3) No order shall be made under sub-rule (2) unless 
notice of the application has been served on the opposite 
party. 

8 . "iAThen an application for review is granted, a note 

thereof shall be made in the register and 
granted, and order Jor the Lourt may at once re-heai the case 
or make such order in regard to re- 
hearing as it thinks fit. 

9. No application to review an order made on an ap- 

plication for a review or a decree or order 
tion“ “‘PI’"'-”' passed or made on a review shall be en- 

tertained. 


ORDER XLVIIL 


Miscellaneotis. 


1 . (1) Every process issued under this Code shall be 0- 48, 
served at the expense of the party on 

Process to be ‘■cnod ^ i x-Ln j_ 

at cxptnso of party isiii- wfiose behalf it IS issued, unless the Lourt 
otherwise directs. 


(2) The Court fee chargeable for such service shall be 
paid within a time to be fixed before the 

Costa of service. . . i 

process is issued. 


2 . All orders, notices and other documents required by 
this Code to be given to or served on any 
person shall be served in the manner pro- 
vided for the service of summons. 


Orders and notices hov 
aervecl. 


3 . The forms given in the appendices, with such vari- 
ation as the circumstances of each case 
Use Of forma in apren- ^^^^y lequiie, shall be used for the'puiposes 
therein mentioned. 
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OEDEE XLIX. 

Chartered High Courts. 

0- “JS. 1. Notice to produce documents, summonses to Avit- 

nesses, and every other judicial process, 

I issued in the exercise of the original 

civil jurisdiction of the High Court, and 
of its matrimonial testamentary' and intestate jurisdictions, 
except summonses to defendanrs, writs of execircion and 
notices to respondents may be served by the attorneys in the 
suits, or by persons employed by them, or by such nthoi 
persons as the High Court, by any rule or order, directs. 

2. Nothing in this schedule shall be deemed to limit or 
otherwise affect any rules in fort e at the 
ciurterea High cmmt “ Commencement of this Code for the taking 
of evidence or the recording of judginems 
and orders by a Chartered High Court. 

8 . The following rules shall not apply to any Chartered 
High Court in the exercise of its ordinary 
vppuoatigiotnito- or extraordinary original civil jurisdiction, 
namely : — 

(1) rule 10 and rule 11, clauses (&) and (c). of Order 
VII : 

(2) rule 3 of Order X ; 

(3) rule 2 of Order XVI ; 

(4) rules 5, 6, 7, 8, 9, 10, 11, 13, 14, 15, and 16 (so far 

as relates to the manner of taking evidence) of 
Order XVIII ; 

(5) rules 1 to 8 of Order XX ; and 

(6) rule 7 of Order XXXIII (so far as relates to the 
making of a memorandum) ; 

and rule 35 of Order XLI shall not apply to any such 
High Court in the exercise of its appellate jurisdiction. 
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ORDER L. 

Provincial Pmall Cause Courts. 

1. The provitsions hereinafter specified shall not extend 5®, r. 1 . 
to Courts constituted under the Provin- 
cTrovinciai swaii cau-o Small CausB Courts’ Act, 1887, or to 
Couits exercising the jurisdiction of a 
Court of Small Causes under that Act, that is to say— 

(a) so much of this schedule as relates tO' — 

(i) suits excepted from the cognizance of a Court 
of Small Causes or the execution of decrees 
in such suits ; 

{ii) the execution of decrees against immoveable 
pro]3crty or the interest of a partner in 
parcnership properly ; 

{Hi) the settlement of issues ; and 

(h) the following rules and orders,*— 

Order II, r. 1 (frame of suit) ; 

Orders X, rule 3 (record of examination of parties); 

Order XV, except so much of rule 4 as provides for 
the pronouncement at once of judgment ; 

Order XVIII, rules 5 to 12 (evidence) ; 

Orders XLI, to XLV (appeals) ; 

Order XL VII, rules 2, 3, 5, 6, 7, (review) ; 

Order LL 


ORDER LI. 

Presidency Small Cause Courts. 

1. Save as provided in rules 22 and 23 of Order V, rules 0. 51, r. I. 
4 and 7 of Order XXI, and rule 4 of Order 
oourtB^™'^ XXVI, and by the Presidency Small Cause 

Courts’ Act, 1882, this rchedule shall not 
extend to any suit or proceeding in any Court of Small Causes 
established in the towns of Calcutta, Madras and Bombay. 

28 



APPENDICES TO THE FIRST SCHEDULE 

FORMS. 


Nolc . — There are in all eight Appendices to the Tiint Schedule of the Code, uiviii" 
forms of (A) Pleadings, {B) Process, (C) Discovery. Inspection and Admission. (D) 
Decree, (E) Execution, (F) Supplemental Proceedings, (G) Appeal, Reference, and 
Review, and (H) Miseellancoiis forms. The following are the important Forms : — 

APPENDIX A. 

PLEADINGS. 


Plaints. 

No. 1. 

Moxey Lext. 

(TMe.) 

A. B; the above-named plaintiff, states as follous : — 

1. On the da}" of 19 , he lent the defendant 

rupees repayable on the day of 

2. The defendant has not paid the same, except I'lipees paid 

on the day of 10 

[// the plaintiff claims exemption from any law of limitation, say : — | 

3. The plaintiff was a minor (or insane, from the day of 

till the day of 

( 4. [Facts showing when the cause of action arose and lhal the Court hio, jni isdielwii.l 

o. The value of the subject-matter of the suit for the jrurpose of jurit-diction is 
rupees and for the purpose of Court-fees is rupees. 

0. The plaintiff claims rnircos, Avith iuteivst at per 

cent, from the day of 19 

No. 13. 

BbE.ACH of AOKEEMEXT to PuEtTI.VSE L.vxn. 

(Title.) 

A. B., the above-named plaintiff, states ns follows : — 

1. On the day of 19 , the jilaintiff and 

defendant entered into an agreement, and the original document is hereto annexed. 

[Or, On the day of 19 , the plaintiff and defendant 

mutually agreed that the plaintiff should sell to the defendant and that t he defendant 
should purchase from the plaintiff forty bighas of land in the A illage of for 

rupees]. 

2. On the day of 19 , the plaintiff 

being then the absolute owner of the property [and the same being free from all 
incumbrances as was made to appear to the defendant], tendered to the defendant a 
suffioient instrument of transfer of the same (or, Avas ready and AAilling, and is still 



APPENDIX A. — ^PLEADINGS. 


435 


Forms of Pleadinj^s. 

ready and willing and offered, to tiansfer the bamc to the defendant by a sufficient App. A. 
instrument] on the payment by tlie defendant of the sum agreed upon. 

3. The defendant has not paid (lie money. 

[As ia para': i luiil 5 «/ Foim Xo. 1, and Relief clatmed.] 


^o. 14. 

Not Dklivlbixc. Goons Sold. 

(TUle.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and 

defendant mutually agreed that the defendant should deliver [one hundred barrels of 
flour] to the plaintiff on the day of 19 , and that the 

plaintiff should pay therefoi rupees on deliveiy. 

2. On the [said] day tlic jjlarnl'll was ready and willing, and offered, to pay the 
defendant the said sum upon delueir ol the goods. 

3. The defendant has not deincicd the goods, and the plaintiff has been deprived 
of the profits which would hare acciued to him from sueh delivery. 

[ils in pnni^. -1 (unt 5 o/ Pom So. 1, and Relief claimed.} 


No. 31. 

Full .\lv LICK ID'S PBOSrCVTIOS. 

(Title.) 

A. B., tile abo\e-u, lined plaintiff, states as follows ; — 

1. On the due of 19 , tho defendant obtained 

a warrant of arrest from [a magistrate of the 

said city, or as the caee mai/ bi \ on a chaise ot , and the plaintiff was 

arrested thereon, and imprisoned foi [days, or hours 

and gave bail in the sum of rupees to obtain his release]. 

2. In BO doing the deleiidani .ic led maliciously and without icasonable or probable 
cause. 

3. On the du,\ of 10 , the Magistrate dismissed 

the complaint of tho defendant and aceputted tho plaintiff. 

4. Many persons, w hose ii.uncs ,iic unknown to the plaintiff, liearing of the arrest, 
and supposing the plaintiff to Le a ciraiinal have ceased to do business with him; or 
in consequence of tho said ariest, the plaintiff lost his situation as clerk to one E. F„ 
or in consequence the plaintiff siiffeied pain of body and mind, and was prevented 
from transacting his business, and w as injured in his credit, and incurred expense in 
obtaining his release from the said imprisonment and in defending himself against the 
said complaint. 

[.is in jiara^. 4 and o of Form So. 1, and Relief claimed.} 


No. 3(i. 

I^Jl•.^CT^O^ llESTB-SlXINa NUISASCE. 

(Tide.) 

A. B., tho abovo-nainecl plaintiff, states as follows : — 

I Plaintiff is, and at all the times hereinafter mentioned was, the 
absolute otvncr of [the house No. , Street, Calcutta]. 
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App. A. 2. The defendant is, and at all the said times tras, the absolute otnier of [a plot 
of ground in the same street ]. 

3. On the day of 10 , the defendant erected upon 

his said plot a slaughter-house, and still maintains the same ; and from that day until 
the present time has continually caused cattle to be brought and killed there [and has 
caused the blood and offal to be throsi'n into the street opposite the said house of the 
plaintiff]. 

4. In consequence the plaintiff has been compelled to abandon the said house 
and has been unable to rent the same. 

[*4s ill paras. 4 and 3 of Form No. 1.] 

The plaintiff claims that the defendant be restrained by injunction from commit- 
ting or permitting any further nuisance. 


No. 40. 

IST£SFL£.4.IIUK. 

(TilU.) 

A. B., the above-named plaintiff, states as follows : — 

1. Before the date of the claims hereinafter mentioned G. B. deposited with the 
lilaintiflf [describe the properlij\ for [safe-keeping], 

2. The defendant C. D. claims the same [under an alleged assignment thereof to 
him from G. B.]. 

3. The defendant E. F. also claims the same [under an order of 6. B. transferring 
the same to him]. 

4. The plaintiff is ignorant of the respective rights of the defendants. 

d. He has no claim upon the said property other than for charges and costs, and is 
ready and willing to deliver it to such persons as the Court shall direct. 

6. The suit is not brought by collusion with cither of the defendants. 

[.4a in paras. 4 and 5 of Form No. 1]. 

9. The plaintiff claims — 

(1) That the defendants be restrained, by injunctions, from taking any pro- 
ceedings against the plaintiff in relation thereto; 

(2) that they be required to interplead together oonoeming their claims to the 
said property j 

(3) [that some person be authorized to receive the said property pending such 
litigation.] 

(4) that upon delivering the same to such [person] the plaintiff be discharged 
from all liability to either of the defendants in relation thereto. 


No. 43. 

ADimrisiEATiON BY Pecuniaey Legatee. 

[Note There aro two forms of a plaint in a suit for administration by a pecuniary 

legatee. The first form is omitted, and the second is given on the next page.] 
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. Another form. App. A. 

(Tille.) 

E. F., the above-named plaintiff, states as follows : — 

1. A. B. of K. in the died on the daj' of . Py his 

last will, dated the day of , he appointed the defendant and ill. N. 

[who died in the testator's lifetime] his cxeeutors, and licqueathed his property, whether 
moveable or immoveable, to his executoi-s in trust, to pay the rents and income thereof 
to the plaintiff for his life ; and after his decease, and in default of his having a son who 
should attain twenty-one, or a daughter who should attain that age or marry, upon 
trust as to his immoveable property for the person who would bo the testator’s lieir-at-law 
and as to his moveable properly for the persons who woidd be the testator’s next-of-kin 
if he had died intestate at the time of the death of the plaintiff, end such failure of his 
issue as aforesaid. 

2. The will was iiroved by the defendant on the day of . The 

plaintiff has not been married. 

3. The testator was at hi.s death entitled to moveable and immoveable property ; 
the defendant entered into the i-eceipt of the rents of the immoveable property and 
got in the moveable property ; he has K)td some part of the immoveable property. 

[ Js in pams. 4 and 5 of Form Xo, l.J 

6. The ijiaintiff olaiins — 

(1) to have the moveable and immoveable property of A. B. administered in 
this Court, and for that purpose to have all proper directions given and 
accounts taken ; 

(2) such further or other ixdief as the luiture of the case may require. 


No. 45. 

TonEcnosoiiE on Sale. 

{Title.) 

A. B., the above-named plaintiff, states as follotvs : — 

1. The plaintiff is mortgagee of lands belonging to the defendant. 

2. The following are the partienlnrs of the mortgage : — 

(а) (date) ; 

(б) (names of mortgagor and luoi tgagec) ; 

(c) (sum secured ) ; 

(d) (rate of interest) ; 

(e) (property subjoct to moi'tgaae) : 

(/) (amount now due) ; 

(ff) (’/ plaintiff’s tille is derivative, state shortly the transfers or devolution under 
which he claims). 

{If the 'fiaintiff is mortgagee in possession, add) 

3. The plaintiff took possession of the mortgaged property on the day 

of and is ready to account as mortgagee in possession from that time 

[As in paras, i and 5 of Form No. 1.] 

0. The plaintiff claims — 

(1) payment, or in default [sale or] foreclosure [and possession] ; 

[Where Order 3-4, rule 6 applies.] 

(2) in ease the ijroceods of the sale are found to be insuffieient to pay the amount 

due to the iJaintiff. then that liberty be reserved to the iilaintifi to ajiply 
for a decree’ for the balance. 
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App. A. Ko. 46. 

Eedeiuptios. 

(TUk.) 

A. B., tlie aboTe-oamed plaintiff, states as follows : — 

1. The plaintiff is mortgagor of lauds of which the defendant is mortgagee. 
i. The following are the particnlai's of the mortgage : — 

(it) (date); 

(4) (names of mortgagor and mortgagee) ; 

(c) (sum secured) ; 

(d) (rate of interest) ; 

(f) (projrorty subject to mortgage) ; 

(j) {If the plaintifl'a title is derivative, state shortly the transfers or decohdion iinit-i 
which he claims), 

(If the defendant is mortgagee in jtossession, add) 

3. The defendant has taken possession [or has received the rents] of the mortgaged 
]iuopcrty 

[rts in paras. 4 and 5 of Form Xo. 1.] 

6. 'The phiintill claims to redeem the said property and to have the same re-con- 
veyed to him land to have possession thereof). 


Xo. 47. 

Specific Pbbfokm.ixci; (Xo. 1). 

(Title.) 

.1. B., the above-named plaintiff, stales as follotts : — 

1. By an agreement, dated tho day of and signed 

by tho defendant, ho contracted to buy off [or sell to] tho plaintiff's certain immoveable 
proiierty therein described and referred to. for tho sum of rupees. 

2. The plaintiff has applied to the defendant specifically to poiform the agreement 
on his jrart, but the defendant has not done so. 

3. 'The plaintiff has been and still is ready and willing specifically to peiforin the 
agrcGineiit on his part of which the defendant has had notice. 

[.4s in paras. 4 and 3 of Form Xo. 1.] 

0. 'The plaintiff claims that the Court will order the defendant specifically to per- 
form the agreement and to do all acts necessary to put the plaintiff in full possession 
of the said proixsrty [or to accept a transfer and possession of the said property] and 
1 1 ' pay the costs of the suil. 


Xo. 49. 

P.AHTNEBSHIP. 

(Tide.) 

A. B., the above-named plaintiff, states as follows : 

] . He and C. D., tho defendant, have been for ' years [or 

months] past carrying on business together under articles of partncreliip in writing [or 
under a deed, or under a verbal agreement]. 

2. Several disputes and differences have arisen between the plaintiff and defendant 
. 1 - such partners whei-cby it has become impossible to carry on tho business in partner- 
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sliip witli to the jai’lnois. fOi' the defendant has couimitlcd llu- following App. A. 

breachea of the partncrfhip articlobi : — 

( 1 ) 

( 2 ) 

( 3 ) 1 

[--Is ill jiiinin. 4 and 5 of Form Xo. ].J 

0 . The plaintiff claims — 

(1) dissolution of the partnership ; 

(2) that accounts be taken ; 

(3) that a receiver he appointed. 

(X.B, — III ^uilsfor //ic H'iiirliii!/-uii of any xxtrtncrsh ip, omit the daim for dissolu- 
tion, -and instoid insert (I prirnijiiiph slulhig the farts of Ike xiorlncrsMp having been dis- 
solved.) 


Written Statements. 

No. 13. 

DErnxCE to ■-lit ror. speoific peefoemasce. 

1. The dofcuclant did not enter into the agreement. 

2. A. B. was not (ho agent of (he clc'fendant (if alleged by plaintiff). 

3. The plaintiff has not performed the following conditions — (Conditions). 

4. The defendants did not — {alleged acts of pari performanee). 

0 . The plaintiff's title to the iiroperty agreed to bo sold is not such as tho defen- 
dant is bound to accept by reasons of tho following niotter^(iSte(c whj). 

(). Tho agreement is uncertain in tlio foUow'ing respects — (State them). 

7. (or) The plaintiff lias been guilty of delay ; 

8. (or) The plaintiff Iws been guilty of fraud (or niisrepi-csentation). 

9. (or) Tho agreement is unfair. 

10. (or) The agreement was entered into by mistake. 

11. The following ai o particulars of (7), (8), (9), (10) (or as the ease may be). 

12. Tho agroeincnt was resciiKlcd under Conditions of Sale, No. 11 (or by 
Biutnal agreement). 

(In cases trhere damages are claimed and ihe defendant disputes his liability to dam- 
ages, he must deny the agreement or the alleged breaches, or show whatever other ground of 
d^ence he intends to rely on, e.g., the Indian Limitation Act, accord and satisfaction, release, 
fraud, etc.) 



APPENDIX B 

PROCESS. 


No. 1. 


Summons fob disposal op suit. (0. 5, rr. 1. 5.) 


To 


(Title.) 


[A’'on!«, description and place of re'tidence.) 

Wbebbas 

has instituted a suit against you for 

you are hereby summoned to appear in this Court in person or by a pleader duly in- 
structed, and able to answer all material questions relating to the suit, or wlio shall be 
aecompanied by some person able to answer all such questions, on the 
day of 19 , at o’clock in the noon, to answer 

the claim ; and as the day fixed for your appearance is appointed for the final disposal 
of the suit, you must be prepared to produce on that day all the witnesses upon 
whose evidence and all the documents upon which you intend to rely in .support of 
your defence. 

Take notice that, in default of your apiiearance on the day before mentioned, the 
suit wilt be heard and determined in your absence. 

Given under my hand and the seal of the Court, tins 
day of 19 * 

./ ml'/i ■ 


Notice. — 1. Should you apprehend your witnesses will not attend of their o^\n 
accord, you can have a summons from this Court to compel the 
attendance of any witness, and the production of any document that 
you have a right to call upon the witness to produce, on applying to 
the Court and on depositing the necessary' expenses. 

2. [f you admit the claim, you should pay the money into Court together 
with the costs of the suit, to avoid execution of the decree n Inch may 
be against your person or property, or both. 
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So. *. 

Obdeb foe Affidavit as to Doodmemts. (0. U, r. 12.) 

(TiHe ax in No. 1, onpra.) 

Upon hearing 

It is ordered that tlu' do vnthiii days from the date 

of this order, answer on affidavit ntating which documents are or have been in his 
possession or powor relating to the matter in question in this suit and that the costs of 
this application he 


No 5. 

AriiiMVjr AS to Documekts. (0. 11, r. 13.) 

(THh as in No. 1. supra.) 

I, the above-named defendant, C. D.. make oath and say as follows : — 

1. I have in my possession or jtowor the dooumonts relating to the matters in 
question in this suit set forth in the fust and second parts of the tot schedule hereto, 

2. I object to iiroduco the said documents set forth in tlic soeond part of the first 
schedule hereto Islale (/rounds of ubjcclion.l 

3. I have had. hut liato not now, in my jioBscssiou or power the documents re- 
lating to the matters in question in this suit set forth in the second schedule hereto. 

4. The last-mentioned documents were last in my po.ssesaion or power on [stale 
when and w/ial has bcconK of them, and in whose possession they now are]. 

.1. According to tlie host of my knowledge, information and belief I have not now 
and never had, in my i) 0 ,shession, custody or power or iu the possession, custody or power 
of my pleader or agent, or in the possession, custody or power of any other person on 
my behalf, any account, book of account, vouchor, receipt, letter, memorandum, paper 
or writing, or any copy of or extract from any such document, or any other document 
whatsoever, relating to the matters in question in this suit or any of them, or wherein 
any entry has been made relative to such matters or any of them other than and except 
the documents set forth in the said first and second schedules hereto. 
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SiMi’Li; 3Ioxt;y Oecbeb. (Section 34.) 

{Title.) 

( l.iiin for 

This Milt coming on this ilay for final disjiosal before in the 

nrcscnce of for the plaintiff and of for the 

defendant, it i.s ordered that tiio do i>a3' to the the 

sum of IN. tvith interest thereon at the rate of per cent. 

' per anmim front to the date of realization of the said sum and do also pay 

Rs. , the costs of tliis suit with interest thereon at the rale of 

per cent, per amrum from tliis date to the date of realization. 

Given' under niy hand and the seal of the Court, this day of 

10 J%wSge. 

Coats of Suit. 


1. .Stamp for pl.iint . . 

2, Go. lor poM or . . 
.■). Go. fur exhibit . , 

ricadei's fee on Rs. . . 
fciubsistence for tvit 


Commibiioner's fee 
Sen ice of proccs- 



Defendant. 


Stamp for power 

' Do. for petition . . 

Header’s fee . . 

Subsistence for wit- 
nesses 

Service of process 
Commissioner's fee . , 


Total . . 


Jlo. 3. 

PnELDiijrABY Dbcbee fob Fobeclosobe. (0. 34, r. 2.) 

(Title.) 

This suit coming on this day', etc. ; It is hereby declared that the amount due to 
the plaintiff on .recount of principal, interest and costs calculated up to the 
day of 19 , is Rs. ; 

and it i'- ilcciccd ns follows : — 

(1) That it till' defendant pays into Court the amount so declared due on or before 
the 'aid day of 19 , the plaintiff shall deliver up 









APPENDIX D. — DECREES. 


443 


Forms of Decrees. 

to the defendant, or to such person as he appoints, all doeunieiils in his possession or App. D. 
power relating to the mortgaged property and shall, if so requirad, re-transfer the pro- 
perty to the defendant free from the mortgage and from all incumbrances created by 
the plaintiff or any person claiming under him. [Where the plaintiff claims by derived 
title add or by time under whom he rlaimn.] [Where the plaintiff is in possession add 
and shall jmt the defendant in possession of the properly.} 

(2) That if such payment is not made on or before the said day 

of 19 the defendant shall be debarred from all right to 

redeem the properly. 

Srliedule. 

Desert plUiii of the morignged propet hj. 

No. i. 

PnELunxvny l)i.(m;i: ron iS.vle. (0. iU, r. d.) 

(Title.) 

This suit coming on this d.i\, ele. : It is hereby declared that the amount due to 
the plaintiff on account of ijrineipal. inteiest and costs calculated up to the 
day of 19 is Re. and tliat sueh 

amount shall cany interest at the rate of lier cent, per annum until 

realization ; and it is dccrocd as follows : — 

(1) That if the defendant (lays info Court the amount so declared duo on or 

before the said day of 19 , the plaintiff shall deliver 

up to the defendant, oi' to such poison as ho appoints, all documents in his possession 
or power relating to the mortgaged pro|)crty. and shall, if so required, re-transfcr the 
property to tho defendant free from the mortgagee and from all incumbrances created 
by the plaintiff or any person claiming imdor him. [Where the plaintiff claims by deriv- 
ed title add or by those under whom he rlnims.] [Wheie llic plaint iif is in possession add 
and shall put the defmdnnt in possession of the property.) 

(2) That if such payment is not made on or befoio the said day 

of 19 , the moitgagud jiroporly or a sufficient part thereof he sold 

and that the proceeds of the sale (after defraying tlieieout the e.vpenscs of tho sale) 
ho paid into Court and applied in payment of what is dcclaied duo to tho plaintiff as 
aforesaid together with suhscqueiit interest and suhsequent cost, and that tho balance 
if any be paid to the defendant. 

(3) That if the net proceeds of tho sale are insuiiicient to pay sueh amount and 
such subsequent interest and costs in full, Ihe plaintiff shall he at liberty to apply for 
a personal doerco for the amount of the balance. 

Srhedtde. 

Description of the mortgaged propetty. 


Xo. 5. 

J’r.ELiMJX.iEY DjscEi'E lOii Ebdbmptiox. ((1. 34. r. 7.) 

(TUle.) 

This suit coming on this day, etc. j It is hereby declared that the amount duo to 
tho defendant on account of principal, interest and costs calculated up to tho 
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App. D. <Iay of 19 is Es- : 

and it is decreed as iollo^yB : — 

(1) That if the plaintif! pays into Court the amount so declared due on or before 
the said day of 19 , the defendant 

shall deliver up to the plaintiff, or to such poison as he appoints, all documents in hi. 
possession or power relating to the mortgaged property, and shall, if so required, re- 
transfer the property to the plaintiff free from the mortgage and from all inouin- 
brances created by the defendant or any person claiming under him. [Where the defend, 
ant elaims by derived title add or Wiose under it'liom he flaims.] [Where the defendant 
is in pos.session add aud shall put the plaiidiff in possession of the properly.] 

{2) That if sueh payment is not made on or before the said 
day of 10 , the plaintiff shall be debarred from all right to redeem 

the property. |If the mortgage is simple or usufructuary substitute the proptiiy shidl 
be sold . I 

SdieduU. 

Description of the rnorlijuged properly. 

No. 10. 

ffix.tr. Decree fob ffoBECLOSUBu. (0. :U, r. 3.) 

(Title.) 

Upon reading the decree passed in the above suit on the 
day of 19 , and the application of the plaintiff dated the 

day of 19 and after hearing 

pleader for tlie plaintiff and pleader for the defendant, and 

it appearing that the payment directed by the said decree has not been made : 

It is hereby deerced as follows : — 

That the defendant and all persons claiming through or under him be debarred 
from all right to redeem the mortgaged property set out and described in the schedule 
hereunto annexed. [Where the defendant is in possession add and shall pul the plaintiff 
in possession of the said property.'] 

Schedule. 

Description of the mortyaged property. 

No. 21. 

ffBULUIIX-tBY UeCBEB IN A SUIT FOB DISSOLUTION OF PAETXEESHir 
AND THE TAKING OF PaBTNEBSHIP ACCOUNTS. 

(Title.t 

It is declared that the pioportionate shares of the parties in the partncrsliip are 
ns follows : — 

It is declared that this partnership shall stand dissolved [or shall be deemed to luive 
been dissolved] as from the day of and it is ordered 

that the dissolution thereof as from that day be advertised in the (lazette. 

etc. 

And it is ordered that bo the i-ecoivor of the jjartnership-estate and 

effects in this suit and do get in all the outstanding book-debts and claims of the 
p-artnership. 
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And it is ordered that, the following accounts he taken : — 

1. An account of the credits, property and effects no« belonging to the said 
partnership ; 

2. An account of the debts and liabilities of the said paitncrship ; 

3. An account of all dealings and transactions between the plaintiff and defendant, 
from the foot of the settled account exhibited in this suit and marked (A), and not 
disturbing any subsequent settled accounts. 

And it is ordered th.rt the good-will of the business heretofore carried on by the 
plaintiff and defendant as in the plaint mentioned, and the stock-in-trade, be sold on 
the premises, and that the * may, on the application of any of the 

parties, ff-x a reserved bidding for all or any of the lots at such sale, and that either of 
the parties is to be at liberty to bid at the sale. 

And it is ordered that the aborc accountb be taken, and all the other acts required 
to be done he completed, before the day of , and that 

the * do certify the result of the accounts, and that all other acts are 

completed, and have Iris certificate in that behalf ready for the rirspection of the parties 
on the day of , 

And, lastly, it is ordered that this suit stand adjourned for making a fiital deeiee 
to the day of 


No. 22. 

DeUBEE IX A SriT FOR DlSSOLlTIOX OF PaETKERSHIP AXB 
THE T4KIXG OF PaETXEBSHIP AccOUMS. 

{Title.) 

It is ordered that the fund now in Court, amounting to the sum of Es. 
be applied as follows : — 

1. In payment of the debts duo by the partnership set forth in the certificate of 

the ' * amounting on the whole to Es. 

2. In payment of the costs ot all parties in this suit, amounting to Bs. 

[These Costs must be ascertained before the decree is drawn wp.] 

3. In payment of the sum of Es. to tho plaintiff as his share of the 

partnership-assets, of the sum of Es. , being the residue of tho said 

sum of Es. now in Court, to the defendant as his share of the partner- 

ship-assets. 

[Or, and that the r'emainder of the said sum of Es. be paid to 

the sard plaintiff [or defendant] in part payment of the sum of Bs. 
certified to bo due to him in respect of tho partnership-accounts.] 

4. And that tho defendant [or plaintiff] do on or before the 

day of pay to tho plaintiff [or defendant] the sum of Bs. 

being the balance of tho said sum of Es. due to him which will 

then icmaiir due. 


Decrees. 
App. D. 


* Here iincrt name oi proper oSlcor. 
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No. 6. 

Application fob ExEOCTioif of Decbee. (0. 21, r 11.) 

Ill the Court of 

1 , decree-holder, hereby apply for execution of the deeice hcreui 

below bet forth : — 




[M'hon attnohiiient mid 
Bale of niovciiblc pro- 
pertj’ ib sought.] 

I pray that the total 
amount of Rs. 

[together Mitli iiiteie'-l 
on the piineijwl Mini 
up to d.ite of pn\iiient| 
and the co.slb of takiiiL' 
out tliib e.vecution, be 
j realized by altaehment 
and sale of defendant’s 
moveable propi'vty as 
per anne.xcd list and 
paid to me. 

[When attachment and 
sale of immoveable 
property is sought.] 

I pray that tile total 
amount of Bs. 
[together with intereBl 
on the piincipal sum 
up to date of payment I 
and the costs of takim! 
out this execution, be 
realized by the attach- 
ment and sale of de- 
fendant's immoveable 
property specified at 
the foot of this appli- 
cation and paid to ma 
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ili'clarc tli.it what is stated herein is tiiic to the best ot my App> £. 

knowledge and belief. 




Signtd 

, Decm-hiddir. 

Dated the 

d.i\ ot 

in 



[When attaelimenl and sale of immoveable property is eoaght.] 

Disni/rf.uji » nl f^pecificatioA of Propirtii. 

The iindii idl’d one-thiid shaie of the judgment-debtoT in a houtie situated in the 
village of lalue R'. 40 and hounded aa follona: — 

East by G'h house ; iM ft liy U\ house ; south by public road; north by private 
lane and J's house 

I declaic that what is stated in the above description is true to 

the best of my know ledge and belief, and so far as I have been able to ascertain the 
interest of the defendant in the jncjicrty therein specified. 

(Signed) , Dccrcc-holdfr. 


APPENDIX O. 

APPEAL, REFERENCE AND REVIEW. 

No. 1. 

Memorasdi'm of Appeal. (0. 41; r. 1.) 

{Tittc.) 

The above-named appeals to the 

C'onrt at from the decree of 

in suit No. of 1!) , dated the 

d<iy of 19 , and sets forth the following grounds of 

objection to the detice ajipealed frem, namely : — 


No. 8. 

Memorixdum or Cnoss-OnJECiiON. (O. 41, r. 22.) 


WaESEt- the 

C'onrt at 
in .Suit No. 
day of 11) 

for hearing the appeal was served on the 
day of 1!) , the 


(Tide.) 

has preferred an appeal to the 

from the decree of 

of 10 , dated the 

and whereas notice of the day fixed 
on the 

files this memorandnm of crosi^tbiae- 


tion under mb’ 22 of Order XLI of the Coda of Civil ProceduTS, 1908, and set lorth tha 
following ircounds of objeeliou to the decreo appealed from, namely : — 
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Arbitration in Suits. 

i. (1) Wherein any suit all the parties interested agree 
that any matter in difference between them 
shall be referred to arbitration, they may, 
at any time before judgment is pronounced, 
apply to the Court for an order of reference. 

(2) Every such application shall be in writing and shall 
state the matter sought to be referred. 

The three divisions of this schedule. — Thi»i Scliedult dealb wiUi mbitratioii 
uiidor three heads («) ; — 

I. Where a suit has been insiiliited and all the partieb interested agree to refer to 
arbitration anj- matter in difference between them in the suit. In that case all proceed- 
ings from first to last are under the supervision of the Court, and they are governed by 
the provisions of paras. 1 to 16 of this Sohedide. Tho first step is to apply to the Coiiit 
for an order of rofcronco uirdor para 1. If all the parties interested haxo joined in the 
application, an order of reference will 1)c made under para. 3. See paras. 1 to 16. 

II. Whore parties without having recourse to litigation agree to refer their differ- 
ences to arbitration and it is desired that the agreement of teferenoo should liave the 
sanction of tho Court. In that case tho parties to the agreement or any of them may 
apply to the Court under para. 17 to have tho agreement filed in Court and to make an 
order of reference thereon. If an order of reference is made, all further proceedings wdl 
be under tho supervision of tho Court, and they will be governed by the pro\ isions of 
paras. 3 to 16 so far as they arc consistent with the agreement (paia. 16) See 
paras. 17 to 19. 

III. Where tho agreement of reference is made and tlio arbitration itself takes 
place without the intervention of the Court and tho assistance of the Court is only sought 
in order to gii'e effect to the award. In that case any person interested in tho award may 
apiily to tho Court under para. 20 to have the award died in Court. See paras. 20-21. 

Application to be in writing. — ^The -.pplication should be in writing, but it 
need not be signed (w). As to the form of tho application, see Form No. 1 to tho 
Appendix to this Schedule. 

All the parties interested must join in the application. — In order to give 
jurisdiction to tlie Court to make an order of referenoo undoi;thiB and para. 3, it is ncoes, 
sary that all the parlies iniercstal must ."pply to the Court (w). If all tho parties intev- 
coted do not apply, and an order of rf-t'>roncc is made, tho order is illegal, and if an award 
is made on such reference, 1 ho award also is illegal (a:). Thus tv hero in a suit for part- 
nership accounts brought by A against B and C', A and B alone applied to tlie Court 
to refer tho matters in dispute to arbitration, and an order of reference w as made, it was 

(a) Ovlmn Khan v. Mnhammad Jlaasati (1D02) i 200, 4S I. A. 1. 

20 C.11. 11*7. 20 I. A. ."jl. I (ial See 20 Cnl. 107, snpra. 

(') Uaned Singh v. Sulihag Mai (1016) 43 Cal. (x) Jog Froka'^h v. Shea l.'olani (1.585) 11 Cal. 37. 
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hold, on an objection raised by B to the validity of the award, that G not having joined Sch. 11 
in the a 2 jplication, the order of reference as also the award made in pui'suanco thereof paras.l>3. 
were illegal (y). 

The word '■ inlerestcd ’’ is new . It has been added to gi\ e cifect to a recent Alla- 
habad decision ( 2 ). It releis to the succeeding words "any matter in difierenco between 
them.” A party to a suit who is not interested in a matter in difference between the 
other parties to tlie suit need not join in an application under this paragraph for an 
order of reference. .1 sues B and C, praying as against B for it declaration of his title 
to certain property and as agairst C for possession of the proiterty. A and B alone apply 
to the Court to refer to arbitration the question as to the ownership of the property. The 
Court has jurisdiction to make an order of reference, though C has not joined in the 
application, for the question of ownei ship is not in issue between .4 and C. But 0 not 
being a iiaity to the reference, tlie av,.iivl will not be binding upon him, though it will 
be binding as betw’ecn ,1 and if (e). Tlierti isacontiiet of decisions as to whether a 
defendant who does not put in aii ajijieaiancc and does not contest the suit is a party 
*■ interested ” within the meaning of t his paragraph. On the one hand, it had been held 
that such a defendant is not a p.iriy "iiiteiested”, and the fact, therefore, that he has 
not joined in the application for an order of reference will not iin .rlidate an award (6). 

On the other hand it has been held th.it he is a party "interested'’ and the fact, there- 
fore, that ho has not joined in the application to refer to arbitration will invalidate the 
award (c). However that may be, it is clear that a person who is not a necessary patty 
to a suit is not a party intowsted ” within the moaning of tliis para. (d). 


2. Tlie arbitrator shall be appointed 
^^Ari)ointmciitoiaiwti.i- in .such manlier as may lie agreed upon 
be'iween the parties. 


3. (1) The Court shall, by order, refer to the arbitrator 
the matter in difference which he is required 
(ii.nroi n.iniicc. cleteiTniue. and shall fix such time as it 

thinks reasonable for the making of the award, and shall 
specify such time in 'the order. 

(2) ^\'hel'e a matter is referred to arbitration, the Court 
shall not, save in the manner and to the extent provided in 
this Schedule, deal with such matter in the same suit. 


Fixing of time for the making of award.— -The present paragraph provides 
that the Court shall fix a reasonable timo for the making of the award and specify such 
time in the order of reference. Paragraph 8 enables the Court from time to time to 
enlarge, tlie peiiod for making the award. Paragraph 15 provides that an award made 
after the c.xpiration of the period alkmcd by the Court maybe set aside by the Court 


1 ») Indiir Hubbammi v. Kmidadai (1903) 20 3lad. 
47. 

(r) TiUim M<tl v. Sodiq AH (1902) 24 All. 220. 

(«) Jiishok'fi V Aniinto (1870) 4 C. L. Jl. 05. 
lb) ntani JIal y. Sad ig All (IQO’Z) 24 All. 229; 


Uhardas v. Kesf>ab Deo (191U) 32 All 667. 
(«) Sabta Praead v. Dhamm (1011) 8 All. L. J. 
C45. 8co also Ajudhia Prasad y. Badar-U'’ 
Husain (1917) 39 All. 480 
(<?) y. Dltarmn (1912) 33 All. 107. 
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Sch. I!, The provision contained in this imragniph requiring the Court to fix a reasoiiahle U’lii- 
paras. 3=5. tortho making of the award is not merely directory, but imperative. Ili'iiee tin. 

jiiovision should be strictly followed. At the same time it has been held that it no time 
is fixed for dcli\cry of the award in the order of reference, but the Court hubnrijuently 
makes an order for enlarging the time (para. S), and fixes in that order tlw time u ithiii 
which the award should be made, the omission to fix the time in the order of reteience i. 
not fata! to the anard (e). See para. I."), el. (1). sub-cl. (c). 

Clause (2).— IVhei-e a matter is referred to arbitration, the Court should not de.il 
with it in the same suit except in the manner provided in this Schedule. Hence the 
Court has no power to grant iiermission to the plaintiff to withdraw from the suit witli 
liberty to bring a fiesli suit, for there is no paragraph in this iSchedule correspondiu" 
to 0. 23, r. 1 (/). Nor can the Court revoke tlic authority’ of the aibitrator and ap|ioint 
a new arbitrator except in the cases specified in paragraph ( j) (g). Nor is it ofien lo the 
Court to hear the suit on the merits, unless the iiriiiirntion has lieen snpeiseded under 
para. S. 8 or lo (A). 

Where lefcieiK" is to 
tiio or moil*, ordei to jiro- 
vide tor dilleieiic or bpi- 
iviou. 

(a) by th.e appointment of an umpire ; or 

(&) by declaring that, if the majority of the arliitratovs 
agree, the fecision of the majority shall prevail ; or 

(c) by empowering the arbitrators to appoint ao umpire ; 
or 


4. (1) Where the reference is to 
two or more arbitrators, provision shall be 
made in the order for a diffcreiU'e of opinion 
among the arbitrators — 


(d) otherwise as may be agreed between the parties or, 
if they caimot agree, as the Court may determine. 


(2) \^Tiere an umpire is appointed, the Court shall fi.v 
such time as it thinks reasonable for the making of Iris award 
in case he is required to act. 

Empowering arbitrators to appoint an umpire. —Tlic urbUratom haw 
no power to appoint an umpire, imlesa they are authorized iu that behalf (/). 


Power of rourt to ap. =>^5. (1) In any of the following cases, 

point arbitrator in certain ' •' o ' 

oa^e^. namely' : — 

(a) where the parties cannot agree within a reasonable 
time with respect to the appointment of an 


(e) Raja War Nnrain v. (Jhawihrain BhaQU,anl 
Kuar (1801) 13 All. 300, 18 I. A. 55 ; 
Lachman Was v. Abvarkash (1908) 30 All. 
100 . 

(/) Sheoambar v. WeoM (18S7) 0 All. 1C8; Webi 


Ciinrn V. Ripra (1902) 7 Cal. W. -V. I8f>. 
(ff) Halimbhai v. R/ianker (1880) 10 Bom. USl. 
(A) Jtimim V. Wasib (1002) 24 All. 312. 

(i) Smith V. Lu'Jha (1893) 17 Bom. L29. 
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arbitrator, or tbe person appointed refuses to accept Sch. li, 
tbe office of arbitrator, or paras.5,C. 

(b) where an arbitrator or umpire — 

(?) dies, or 

(//) refuses or neglects to act or becomes incapable 
of acting, or 

{Hi) leaves British India in circumstances showing 
that he will probably not return at an early date,or 

(c) where the arbitrators are empowered l)y the order 
of reference to appoint an umpire and fail to do so, 

any party may serve the other party or the arbitrators, as the 
case may be, with a written notice to appoint an arbitrator or 
umpire. 

(2) If, within se\'en clear days after such notice has been 
served or such further time as the Court may in each case ‘ 

allow, no arbitrator oi' no rimpire is ajipointed, as the case may 
be. the Court may on application, by the party who gave the 
notice, and after giving the other party an, opportunity of being 
heard, appoint an arbitrator or umpire or make an order 
superseding tlie arbitration, and in such case shall proceed with 
the suit. 

Duty of Court under this pai ajcraplj.— fn tiu- l•^pnt ot llip Iiappening of any 
of the events inentioiirdin this p.ir.Tmaiili, ihe Court «(»s( .adopt one of the two couri.e!i 
Ijointcd out in tlio jraiagiMpli. namely. a|)point a new arbitrator, or make an order 
superaeding the arbitralioii. Thua where one of three arbitratore reluted to act, ami 
the Court neither ajipointed a new arbitr.rtor nor made an order Buporseding the arbi- 
tration, it was held that the .iward made by the otliertwo arbitrators was invalid (j). 

Order superseding arbitration. — When once a matter is referred to arbitra- 
tion by an order of the Court, the Court h.is no power to hear the suit on the merits, 
unless the arbitration has been superseded by an order under this paragraph (fc) or 
under paragraph 8 or 15. 


6. Every arbitrator or umpire appointed under ara- 
graph 4 or paragraph 5 shall have the like 

Powcis of ailiitiator or‘=’-*- ^ iii • 

wnpue apiJoiiiLcd uudci: powBis as u Jiis name nad been inserted 

paragraph 4 or 5. • .-i i ^ £ 

in the order of reference. 


{ j) Nand liam v. FuJiir Cliantl (1885) 7 All. 523 ; 1 113. 

T/utmmairaju v. Bapiraju (1880) 12 Mad. I (i) Jamns v. Kasib All (1002) 24 All. 312. 
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Sch. II, 

paras. 

7 = 11 . 


7. (1) The Court shall issue the same processes to the 

parties and witnesses whom the arbitrator 
’ *"'* or umpire desires to examine, as the Court 
may issue in suits tried before it. 

(2) Persons not attending in accordance with such pro- 
cess, or making any other default, or refusing to give their 
evidence, or guilty of any contempt to rhe arbitrator or umpire 
during the investigation of the matters referred, shall be sub- 
ject to the like disadvantages, penalties and punishments, by 
order of the Court on the representation of the arbitrator or 
umpire as they would incur for the like offences in suits tried 
before the Court. 

8. Where the arbitrators or the umpire cannot complete 
the award within the period specified in the 
order the Court may. if it think fit, either 
allow furtner time, anci from time to time, 

either before or after the expiration of the peiiod fixed for the 
making of the award, enlarge such period ; or may make an 
order superseding the arbitration, and in such case shall 
proceed ivith the suit. 

9. Where an umpire has been appoint- 
ed, he may enter on the reference in the 
2 ilace of the arbitrators, — 

(a) if they have allowed the appointed time to expire 
without making an award, or 

{b) if they have delivered to the Court or to the umpire 
a notice in UTiting stating that they cannot agree. 

10. 


lAtCrVilOIl OL tlliu 
Hill iiig 


Where an award in a suit has been made, the persons 
who made it shall sign it and cause it to 
.^e filed in Court together with any de- 
position and documents which have been 
iaken and proved before them ; and notice of the filing shall 
be given to the parties. 


4\iaid to be feicDCd aiid 
lil( (1 


11 . 


"*■ itf wnit of special case 
irbiiralora or 


Upon any reference by an order of the Court, the 
arbitrator or umpire may, with the leave 
of the Court, state the award as to the 
whole or any part thereof in the form of 
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a special case for tlie opinion of the Court, and the Court shall Sch. II, 
dehver its opinion thereon, and shall order such opinion to be 
added to and to form part of the award. 

PoHoi to moJitt 01 coi- u^l2. The Coiurt maj, by o rder , m^ify 
or correct an ^ard, — 

(а) where it appears that a part of the arvard is upon 
a matter not referred to arbitration and such part 
can be separated from the other part and does not 
affect the decision on the matter referred ; or 

(б) where the arrard is imperfect in form, or contains 
any obvious error which can bo amended without 
effecting sitch decision ; or 

(c) where the award contains a clerical nustake or an 
error arising from a}i accidental slip or omission. 

13. The Court may also make such order as it thinks fit 

re.specting the costs of the arbitration 
arbitration' wheic aiiv questioii arises respecting such 

costs and the award coutairrs no sirfficient 
provision concerniirg them. 

14. The Coiu't may remit the award or any nratter re- 

ferred to arbitration to the reconsideration 

Where atvaid or miittii V i *1 j • i. 

referred to ubitnition llul^ 01 tiie Same aiDitiator or umpire, upon suen 

be remitted temiS aS it thitlks fit, Ijg } 

(a) where the award has left undeterirdned„ai!yjDi<-the 
matters referred to arbitr^ation, or where it deter- 
mines any matter nolT referred to arbitration, un- 
less such matter can he separated without affecting 
the determination of the matters referred : 

[h] where the award is so indefinite as to be incapable 
of execution ; 

(c) where an objection to the legality of the award is 
apparent upon the face of it. 



454 


THE SECOND SCHEDULE. 


■rbitration. 

Sch. 11, Remission of award when the award has left undetermined any of 
paras, the matters referred to arbitration. — Thus where severel ibbucs in a suit are ic- 
14 , 15. f erred to arbitration, and the arbitrator decides by the award only one issup. the a\\ar(l 
must be remitted to his reconsideration (i). If the aibitrator fails to H-coiisidei the 
ew.i'.d, the award becomes void : see paragraph 15. 

15. (1) An award remitted under paragraph 14 becomes 
void on failure of the arbitrator or umpire 
(i.oin.iK 10 , .ettinjr a.i.ie to recousidcr it. But 110 award shall he 
set aside except on one of the following 
grounds, namely : — 

(«) coiTuption or nuscondiict of the arbitrator or umpire; 

{b) either party having been guilt y of fraudulent con- 
cealment of any matter which he ought to have 
disclosed, or of wilfiiUy. misleading or deceiving 
the arbitrator or umpire ; 

(c) the award having been made after the issue of an 
order by the Court superseding the arbitration and 
proceeding uuth the suit or after the exjiiration 
of the period allowed by the Court, or being other- 
wise invalid. 

(2) Where an award becomes void or is set aside under 
clause (1), the Coiu't shall make an order superseding the arbi- 
tration and in such case shall proceed uith the suit. 

Misconduct, — The term “misconduct'’ does not npcpss.iiily imply mor.il Im-pi- 
tude ; it includes npgicet of the duties and rchponsibilitics of the ai'biti.ilo'i". and oi vlial 
Courts of Justice expect from them before allowing finalit 3 ' to their an ai ds (in]. Xor 
does it necessarily impty corruption (n). 

Acts amounting to misconduct. — The following acts liavo hceii held to 
amount to “ miscondiiet " on the part of an arbitrator affording a ground for setting 
aside an award ; — 

I 1. liTegulariticB ill procedure which amount to no proper hearing of the mat 

in dispute (o), c-j., hearing and receiving evidence from one side in tlie 
absence of the other side without giving the other side affected bv such 
evidence, the opportunity of meeting and answering it (p). 

2. Proceeding w ith arbitration in the absence of one of the arbitrators ( j). 

fO ./onariJaii v. Siimblw v i’ath (1889) 18 Cal. 806. i (p) Curseiji v. ir. Cmtuler (1894) 18 Bora. 399. 
(in) GnnfjK Sehni v, heliliraj (1887) 9 All. 253. | (y) Thammiraju v. Sapiraju (1889) 12 jlf.i(l 113 ; 

III, A'lili VhoTim y. bami Cliunilir (1903) 30 Cal. Sanil Ham v. Hakl '.Chand (ISSl) 7 All. 

■'■07. 523. 

■' Iniir Jleijnni v. liadf-ailrdin (1014) 30 All. 

J-10, 34iU>. C-l I 
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3. Ri'fiisiug to liear wifne^!>es pi mluccd by the parties (r). 

4. Arbitrators iniprojicily adding another to their mimhec (s). 

j. ^Yll(■l•e three out of five, arbifraiors were not present at the time tho award 
as made and did not sign tho award, although it purported to bo signed 
by all of them, it was held that it amounted to misconduct and the artard 
uas sot aside (/). 

Evidence of arbitrator, — tVheie a charge of dishonesty or partiality is made 
against an arljiii-alor, any lelev.int ^■\idlnce he can give is properly admissible. It is, 
however, neeessaiy lo fake care tliat eridenee admitted as relevant on such charges 
is not used for a iliiTcrent pur]iose, namily. to serutinize the decision of tho arbitrator 
on m.rttei' nilhin In's jiiri^dictioo ai c! in nl.ich his dcii'ioiiis lin.il (n). 

Fraudulent concealment of any matter which ought to have been 
disclosed. — 'Wlicic the arbitinlor \i,n the retained jilcader of tlie plaintiff, and this 
fact tt.as not d'sel<'.v‘d hv the pbintilt to the defendant I'efoie the arbitrator was ap- 
pointed, the an aid was set aside eii thi' gioimd that that fact w.is one which ought to 
have been disclosed. Every diselosuio v hieh might in the least affect the minds of those 
who aic iiroposing lo sulimit their dispute to the arbilranicnt of any particular indivi- 
dual as rcg.irds his selection and fitness for the post ought to be made, so that each party 
may ha\e every op|iortunij.y of consklei iiig w hether tho rcfoivnto to arbitration to that 
particular indiiidual should or should not le made (e). 

Award made after the issue of order superseding arbitration.— If an order 
is made superseding the arbitration under paragraphs orS or under cl. (2) of thispara- 
ciapli, or if the peiiod iixed fur making the award has evpiicd. the arbinutors have no 
longer seisin of (lie rofcionoe, and they are fundi officio, and cease to have any more 
]iower to make an .iward than the man in the street {m). Rhnilaily an arbitrator is fuue- 
li'i) officio afler fl’e ,’ward is macle. and he cannot thceefiei add to or alter the award (a;) 

J6. (l) Where the Coiu't see.s no caiwe to remit the 
award or any of the matters referred to 
ii,Btoa''ia'i.b^" arliitration for re-con&ideration in manner 
aforesaid, and no application has been 
made to set aside the award, or the Court has refused such ap- 
plication, the Court shall, after the time for making such ap- 
plication has expired, proceed to pronounce judgment according 
to the award. 

(2) Upon the judgment so pronounced a decree shall 
follow, and no appeal shall lie from such decree except in so 
far as.the decree is in excess of, aJiatUp accordance.,vij;y^|!p 
award. 

(!■) lluoliodnir v. Maiiia Koer (1SS3) 13 C.L.H. ' 338, 343 [P. G.] 

oC 1. ({>) iCa2t Prosanm v. Kani (1886) 25 Cal.142. 

('*) Phiran v. Bahorau (1875) 7 N. W. 1*. iJO?. | (w) Ibrnkitn v. il/o/)«inUS08) 18 All. 422, 426. 
it] ham Safain v. Baij yaih (1902) 2fl Ual. 06. {x) Jajri Began v. Syed AU Baza (lOUl) 23 All. 

('0 Begum v. JindT-ad-il'n (1014) ;16 All. 363, 2S I. A. 111. 


Arbitration. 

Sch. II, 
paras. 
IS. IR. 
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Sch. II, " After the time for making such application has expired,”— Tliat i.-. 
paras. after 10 days from the date on hich the aw ard is Mibmittcd to the Court ; see Limitation 
16, 17. Act, 1908, Bell. I., art. lo8. 

No appeal lies from a decree based on an award except in so far as 
such decree is in excess of or not in accordance with the award.— In le- 

ferences to arbitration the general rule it. that, as the parties choose their own arbitr.i- 
tor to bo the judge in the disputes between them, they cannot object to his decibion either 
upon the law or upon the facts. It is now- well established that where a malter is referred 
to an arbitrator, he is the sole and final judge of all questions not only of fact, hut of 
law' (y). Thus where an award was impeached on tlic grnunfl that it was agaiiibt law. 
their Lordships of the Privy Council said : ‘‘ The}- [arbitrntersj may lia\e erred in law. 
but arbitratois niaj' be judges oflawas well as judges of fact. and an error in law certaiulv 
does not vitiate an award " (c), and this principle has lecn carried so f.ir that if parties 
submit to an arbitrator, the decision of a Imre point of law-, and he gives an erroneous 
decision, his award is binding notw-ithstanding (e). In .all ihese eases the Court w-oiilil 
say to the party seeking to s6t aside the awaid: "Yon h.ive constituted your own 
tribunal ; you are bound by its decision " (b). The ])resenl paragraph gir es efleet to “ the 
principle of finality " of awaids, by declaring that no ajipeal shall lie from a decree based 
on. an aw-ard. except in so far as tho docice is in excess of. or not in accordance w ith. the 
award (c). The only cases in w-hich the Code allow-s an appeal fiom a deeroi' based on 
an award arc — 

(1) where the decree is in rMasot tho award, as where the decree aires inteiesl 

which the arbitrators have not awarded (d): or 

(2) wheie the decree is not in uccorilann %ni}i the aw-ard. 


Order of reference on agreement to refer. 


17. (] ) Wheie any persons agree in waiting that any 

lication to 111 - in betiveem them shall be referred 

cou?t‘aycoment to'iciu to arbitration, the parties to the agreement 

arbitration. p 1 1 ^ i , n i. 

or any ot them, may apply to any Lourt 
having jurisdiction in the matter to tvhich the agreement re- 
lates, that the agreement be filed in Court. 


(2) The application shall be in miting and shall be num- 
bered and registered as a suit betiveen one or more of the parties 
interested or claiming to be interested as plaintiff or plaintiffs, 
and the others or other of them as defendants or defendant, if 
the application has been presented by all the parties, or, if 
otherwise, between the applicant as plaintiff and the other 
parties as defendants. 


(y) Aiams v. Great 2\ort?i of Scotland JKy. Co.t 

[1891] A. C. 31. 

(z) Ghutam Khan v. 2Iiihahmad (1002) 

29 Cal. 167, 20 1. A. 51. 

(a) Steff V. Andrews (1 810) 2 fi. 

(i») "Per J., in Jloiqhhmn Pernie 


(18B7) 3 C. 35., N. S. m 
(c) Gulam Khan v. Alufianimad Unssan (lOO-i 
29 Cal. 167, 20 I. A. B1 ; Haneraj v. Smduf 


(d) Mohan 


ifll(1908)3riC.il. 048, 331. A. 88. 
ihan Lail v. JoyKarain (1874) 2D W. B- 


105. 
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(3) On such application being made, the Comt shall Sch. II, 
direct notice thereof to be given to all the parties to the agree- ^7 
ment, other than the applicants, requiring such parties to show ’ 
cause, within the time speciied in the notice, why the agree- 
ment should not he filed. 

(4) Where no sufficient cause is shown, the Court shall 
order the agreement to be filed, and shall make an order of 
reference to the arbitrator appointed in accordance with the 
provisions of the agreement oj-. if there is no such provision and 
the parties cannot agree, the Court may appoint an arbitrator. 

Second division. — Tliii. is the hrcond of the three iliri.sionn of this Scliedule 
noted in the eonniieotary on p.'iivitLi.'iiih 1 .iborc. 

Does not apply. — The pioceduie preecrihcd hy this piiiaerapli doe-> not apply 
to cases to ^vhicli the Arbitration Act applies. See notes to s. S9. 

Scope of the parag;raph. — Paras. 1 to Ifi deal ttith cases in which the parties 
to a suit agico to refer tlio matters in difference between them in the suit to arbitration 
and apply to the Coui't for an order of refeience. Tlio appliontion in such a case must be 
made by all tho j'artics to the suit inteicsted in the niatteia in diifercnce proposed to be 
referred to arbitration. This and the subsequent jmasraph reler to cases in whicli 
persons thoinsehcs agree, indepeiidontly of tho Court, to refer tlic matters in diffciencn 
hotwooii thorn to arbitration. Tn such a case any party to tho ngreoment may 
apply to the Court to lure the ngreenient fded and to hare an - order of reference made 
thereon. Wliere aueh an order ia made, tho pixu'isions of paras. 2 to IG apply to the 
proceedinirs in so far as they aro consistent with the agreement so filed (c) [see para. 19]. 

When a submission ia filed in Court under this |)ai-agiiiph, tlie suhinissioii is said to be 
m.ule a rule of tlir Court. 


18 . Where any irarty to any agreement to refer to arbi- 
tration, or any penson claiming under him, 

ibtay 01 sail nimi- tiieie . ® , 

is an aBrermcnt to leier institutes auy smt ogainst Huv Other party 
to the agreement, or any person clamung 
under him, in respect of any matter agreed to be referred, any 
party to such suit may, at the earliest possible opportunity 
and in all cases where issues are settled at or before such set- 
tlement, apply to the Court to stay the suit ; and the Court, if 
satisfied that there is no sufficient reason why the matter should 
not he referred in accordance with the agreement to refer 
to arbitration, and that the applicant was, at the time when 
the suit was instituted and stiU remains, ready and willing to 


(e) Sheo Dat v. Shatilar (1905 ■*“ All. 56. 
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Sch. II, do all tilings necessary to the proper conduct of the arbitra- 
^8-20* uiake an order staying the suit. 

“ Institutes any suit.” — Thpt,o woids >-how that the present rule refer.- only to 
-nits instituted after the agreement to refer to arbitration has been made. .1 -.uc- fj 
i n res])cct of eertain matters. The parties then agree to refer the matters to arbitia- 
f ion. Sut)«cqueiitly A declines to proceed with the arbitration, and writc.s to 75 that 
III- will proceed with the suit. S applies for an Older staying the suit. The Cnuit has 
no power under this rule to stay the suit, for the suit was instituted prior to the 
agreement f/). 

19 . The foregoing provisions, so far as they are consis- 
, tent with any agreement filed under para- 
proc-'tthna^ uudfi grapil 17, sball be applicable to all proceed- 
ings under the order of reference m,ade by 
the Court under that paragraph, and to the awai’d and to the 
decree following thereon. 

Does not apply. — 'Hiis parasmipli die- not apply to cases to wliich (he .\i 
I'itration Act apjtlics. f-co notes to s. sS). 

“ So far as they are consistent with any agreement filed under para- 
graph 17.”— This paragiaph ptovtdes that where an order of i-efeienee ism.ule uudei 
paraaraph 17, tlie provisions of jiaras. 3 to 10 shall ap]'K to all procee(lin,L".-. under the 
order utili/ so Jar as (liry arc coushUnt ncilh tie pr/ncment jiled under iiimijrvjili 17. Thus 
under paragraph 8 the Court has the power to extend the period for the makina of th,“ 
award. But if the agix'cuient filed under paragraph 17 provides that the arbiti.itois 
shall make their award witldn a fixed period and that tliey shall liar e no pow er tu en- 
large the time for making the award. thcBtipiilationin the agreement will prerail to the 
exclusion of the provision in jmragraph 8. But the words "so far ns they arc consistent 
rvitli any agreement filed under paragraph 17 " would not pieclnde the Court iiom 
-etting aside an award for misconduct of the arbitratois, though tlieie may he a elau-e 
in the agreement that the arvaid should be acecj'tcd as ‘‘finar' (j). Xor do they ),ie- 
clude the Court from appointing a new arbitrator under paragraph .7 in place of one who 
refuses to act, provided there is no clause in the submission cxpicsdy excluding tlie porvei 
of the Court to make .such .m appointment (1). 


Afhilmtion without the intervention of a Court. 


20 . ( 1 ) 


rilins {iwnid in inntt<‘i' 
It K'licd to avbitvAtion 5fc\tb- 
' lit intcnciition ol Comt. 


Where any mafcter has licen rofeiTed to ai’bitra- 
t ion without the intcrycuLlon of a Court, 
and an awarO-aT^een. made' thereon, any 
person interested in the award may apply 


f;) /MirtjWfis V. J/|»»J.C (1007) .53 Cal. 199; Ptruri 1 {q) Pmla v. K*tU<pnU C Mad. 008. 

V. U"UapufIi (1009) 54 Jlom. 372. both (A) v. (1894) 1 7 Mad. 498. 

u.i8<’3 undci '■* c. 19 Ol th*' Aibltration Aft. • 
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to any Court having jurisdiction over the subject matter of Sch. Ii, 
th^ward that the av'ard be filed in Court. para. 20. 

(2) The application shall be in •writing and shall be num- 
bered and registered as a suit bet'ween the applicant as plaintiff 
and the other parties as defendants. 


(3) The Court shall direct notice to be given to the 
parties to the arbitration, other than the applicant, requiring 
them to show cartse, within a time specified, why the award 
should not be filed. 


Third division. — This is (Iir l, s( of tlipllu’oc diiisionK of Uiis scliedule noted in 
the conimc’nt.ii.v on parafriajili 1 .-iliinc. 

Does not apply. — T]ii.s p?rati,i]iJi doiv not to ciibCB to which the 

Arbitration Act applies. See notes to s. SO. 


Scope of this and subsequent paragraph. — T)ie picsenl paragraph and para- 
srapli il refer to cases where the aL'ieeinent of reference is wade and the arbitration 
itself t.ihoa ]ilace without tlio intenention of the Com), and the asaiRtanco of the Court 
is only sought in order to give effect to the award (i). 


The paragraph is no bar to a regular suit to enforce an award.— A party 
interested in an award ina,\ at liii ojilion avail himself of the siinimaiy remedy provided 
Iiy tin's ])aragrapli to enforce tl'c awaiil. or ho may Inina it leaular suit to enforce the 
award (j). 


"Where any matter, has been referred to arbitration.” — Dothcuorda 
’amj niattii hfo' i>ntij Iti u laatlti' la ttyatf of ivJtU/i a fiUit rail ht rnfeytained by a Civil 
Court luokr t. 1) of thi Codi : — This jiarauraph provides (h.it v.lien ony matter has been 
lefeiied to iirhitMiion wilhiaif the inteiveiition of a Couit, and an award has been made 
tlK'reon, anj peisun inleiesti’d in Uie awaid may apply that the award he filed in Court. 
I’aiagrapli il jirovides for iJie passinc: of a decree on the awaid. SiippoBO now that the 
mattt r I'cferrod to iirbit ration i-. one .’s to which a Ci\il CoHit h.s« no iurlEdiction to enter- 
tain a suit iinder s. U oi tiie Code, (.f/., disputes about taan jam, and an award ib made 
thereon. Has the Court jurisdiction to file such an award and pass a decree thereon 
under paragrapli 21 ? It has been lield by the High Coiirt of Bombay that it has, and 
that it is not against the policy of the bw to give efifect to such awards (k). The result 
is that rights w'hicli are not at all eir il rights may the subject-matter of an arbitration 
and award and of the decree of a Civil (WiT. It is, howerer, dilferent W’horo a matter 
is such that on grounds of pablie j'olay it can he disjiosed of only by a Court, in such 
a case it cannot form the legitimate subject of a reference, and if such a matter is referred 
to arljitration ami an award has lieen made theicon, the Courts sliould refuse to pass a 
decree thereon. Thus the right to succeed to the trusteeship of a jMblie charitable trust 
is not a right which can be settled by arbitration, A Court therefore has no jurisdiction 
to entertain an application to file .'ll! .award in such a matter under this paragraph (I). 


(I) Gulam lihaa \. JfiiliaiiiiiKat Hasbim (ir02) 29 
Cal. lor, 182. 29 1. A. 51. 

(i) Siibbaratja \. .VeiS/'.irff (1 897) 20 490. 


(!■) Haghairetielra v. (Inrurao (1913) 37 Bom. 442. 
(0 ilahammad Ilirahm v. Ahmai (1910) 32 
All. 510. 
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Sch. (I, 21. (1) AMiere the Court is satisfied that the matter has 

paras. Ijggjj referred to arbitration and that an 

' oSwraarl award has been made thercou and wherc uo 

ground such as is mentioned or referred to 
in paragraph 14 or paragraph 15 is proved, the Court shall 
order the a^Yard to be filed and shall proceed to pronounce 
judgment according to the award. 

(2) Upon the judgment so pronounced a decree shall 
follow, and no appeal shall lie from such decree except in so far 
as the decree is in excess of or not in accordance with the award. 

Does not apply. — TJii^ piiraarajili duch not apply to lum's to viliicli the Arbitra. 
tion Act applies. See notes to s. 80. 

Grounds of objection under paras. 14 and 15 .— Where a niatler has been 
referred to arbitration uiiilrr an order of tlw Coiirl. the Court has pott or in the cases men- 
tioned in para. ] 4 to remit the award to the reeonsidcration of tlic arbitrator. Thus 
if an award determines any matter not referred to arbitration, the Court may remit tlin 
award under para. 14 ; and if such matter can bo separated without aftcotiim the doter- 
inination of the matters referred, the Court may amend the award by striking out tliat 
portion of the award which is in excess of the reference, and enforce tho award as to the 
rest of it. But wherc a matter has been referred to arbitration ll•il!wvl llie i)itrnr>ilio,i 
of Ihf Covrl, tho Court has no pouer to remit or to amend the award. Tho Conti has 
under the present para only two courses open to it, namely, to file tho award or refuse 
to file the award [see para. Slj. Hence if an award in a matter refen'ed to arbitration 
viithoiU the intervention of the Coiiit determines matters not referred to arbitration, the 
only oouise open to the Court under the present para., is to refuse to file the award, even 
where the portion of the award ojien to exemption can be separted from tlie rest (rn). 

22. I’he last tliirty-.sevcu Avoids of section 21 of the 

Specific Belief Act, 1877, shall not appb’ to 

Exclusion of rf'rtain ivonh ’*• ,, ,, , ^ , , • i. 

in tire specifio iteUei Act. anv agreement to reter to arbitration, or to 
any aivarcl. to iiUich the provisions of 
this Schedule apply. 

Last thirty-seven words of sec. 21 of the Specific Relief Act.— Those 
words are — ’’ but if any person who has made such a contract [that is, a contract to 
refer to arbitration] and has refused to perform it sues in respect of any subject ■which 
he has contracted to refer, the existence of such contract shall bar the suit.” These 
words have been omitted in view of the provisions of para. 18 above. 

23. The forms set forth in the Appendix, Avith such 

roriui v^ariations as the circumstances of each case 

require, shall be used for the respective 
purposes, therein mentioned. 

(r?i) Mustafa Khan v. Phuija 2iiH (1S05) 27 All. Vaidinatha (IdOG) 29 Mad. 303; J)vwbandfiu 

r)2C; Dtiiidekar v. Dandebars (1882) v. C'AiRtotnoai (1914) 19 C. W. K. 47G. 

6 (>G3; Thirurengada Thwigar v. 
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No. 1. 

AppUC-WIOX fob ab Obdeb of Repebebce. 

(Title of siiU). 

1. This suit is instituted for (slate nature of claim). 

2. The mutter in differeneo between the parties is (state matter of difference). 

3. The applicants being all the parties interested have agreed that the matter in 
difference between them shall be referred to arbitration. 

i. The applicants therefore apply for an order of reference. 

A. B. 

C. D. 

Dated the day of 19 

Note. — if the parties arc agreed as to the arbitrators it should be so stated. 

No. 2. 

( iHDEll OP REFEBEKCE. 

(THU of suit). 

Upon reading the application presented on the day of 

19 , it is ordered that the following matter in difference arising in this suit, 

namely : 


he roferiod for dotermination to X and Y, or in case of their not agreeing then to the 
detorminatiun of Z, who is hereby appointed to be umpire ; and such arbitrators are to 
make their award in writing on or before the 

day of 19 , and in case of the said arbitrators not agreeing 

in ail an ard the said umpire is to make his award in writing within 

months after the time during which it is within the power of the arbitrators to 
make an aw urd sliall have ceased. 

Liberty to applj'. 

Given under my hand and the seal of the Court, tliis day of 

19 

Judge. 

No. 3. 

Obdeb fob Appoietiiient of New Abbitb.itoe. 

(Tith of suil). 

Whereas by an order, dated the day of 19 [state 

order of reference mid death, refusal, etc., of arbitrator'}, it is by consent ordered that Z 
be appointed in the place of X deceased (or as the case may be] to act as arbitrator with 
Y, tlie Burvivmg arbitrator, under the said order ; and it is ordered that the award of 
the said arbitrators bo made on or before the 

day of 19 . 

Given under my hand and the seal of the Court, this day of 


19 


Judge. 
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Sch. M, No. 4. 

f^pp. Special Case. 

(TUh of euit). 

In tlie matter of an arbitration between A H of and C l> 

of the following special case is stated for the opinion ot 

the Court : — 

[Htfc slate the facts conctsdy in numbered paragrajdts.] 

The questions of law for the opinion of the Court are : — 

First, \\ bother 

Secondly, whotlicr 

X. 

y. 

Dated the day of ID . 

No. G. 

Award. 

(Title of suit). 

In the matter of an arbitration between A B ot and, 

C D of 

WdEREAS in pursuance of an order of reference made by the Court ot 
and dated the day of 

ID the following matter in difference between A B and C D namely. 


lias been referred to us fur determination: 

Now we, having duly considered the matter referred to us, do hereby make our 
award as follows : — 

We award — 

(1) that. 

(2) tliat 

Dated the day of 19 

A'. 

r. 



THE THIRD SCHEDULE- 

Execution oe Decrees by Collectors. 

1 . Where the execution of a decree has been transferred 
lonetaoicoikctoi to the Collector under section 68, he may — 

(a) proceed as the Court would proceed when the sale 
of immoveable property is postponed in order to 
enable the judgment-debtor to raise the amount 
of the decree ; or 

(&) raise the amount of the decree by letting in perpe- 
tuity, or for a term, on payment of a premium or 
by mortgaging the whole or any part of the property 
ordered to be sold ; or 

(c) sell the property ordered to be sold or so much 
thereof as may be necessary. 

2 . "VMiere the execution of a decree, not being a decree 

ordering the sale of immoveable property 
-iiicuiSl- iir pursuance oi a contract specifically 

affecting the same, but being a decree for 
the payment of money in satisfaction of which the Court has 
ordered the sale of immoveable pro^rerty. has been so transfer- 
red, the Collector, if. after sucli inquiry as ho thinhs necessary, 
he has reason to believe that all the liabilities of the judgment- 
debtor can he discharged without a sale of the whole of his 
available immoveable property, may proceed as hereinafter 
provided. 

3 . (1) In any such case as is referred to in paragraph 

2, the Collector shall prtblish a notice, 
deciSXido'Is allouing a period of sixty days from the 
pert}'.'*'*”® pnblication for compliance and 

calhng upon — 

(a) every person holding a decree for the payment of 
money against the judgment-debtor capable of 
execution by sale of his immoveable property and 
which such decree-holder desires to have so executed, 
and every holder of a decree for the payment of 
money in execution of which proceedings for the 



464 


THE THIRD SCHEDULE. 


Execution by Collectors. 

Sch. Ill, sale of such property are pending, to produce be- 

paras.3,4. Collector a copy of the decree, and a 

certificate from the Court which passed or is exe- 
cuting the same, declaring the amount recoverable 
thereunder ; 

{h) every person having any claim on the said property 
to submit to the Collector a statement of such 
claim, and to produce the documents (if any) by 
which it is evidenced. 

(2) Such notice shall be published by being affixed on a 
conspicuous part of the Court-house of the Court which made 
the original order for sale, and in such other places (if any) 
as the Collector thinks fit ; and where the address of any such 
decree-holder or claimant is known, a copy of the notice shall 
be sent to him by post or otherwise. 

Power of Collector to hear objections to execution of decree transferred 

to him for execution. — Wheri* a' decree for money is triinUcncdfor execution to the 
(Joileotor under t. 08, lio iii not authorized under tJiib paragraph to l.cnr any ohjeotioii 
by the parties interested in the jiiopcrtj atKcilibod for snle to the sale of that pioportj, 
nor is it any part of tho CoUootor's duty to deeido niielher the pisiperty iias or lias not 
been pinperly ,vlt«elicd («). 

./ 4. (1) Upon the expiration of the said period, the 
Collector shall appoint a day for hearing 
Amount oi Ueiios loi ally representations which the iiidgment- 

puymciit 01 iiioiiiy to lie i., '’i- j . 

ubcertaiiied, iiiHi iiuraoM'.iiiii- cleotor and the dccree-holdei’s or claimants 

jiropcrlv ii\ail((bir loi tluii 

batisiadioiL (ii any) may desire to make and for holding 

such iiifjuiry as he may deem necessary 
for informing himself as to the nature and extent of such 
decrees and claims and of the judgment debtor's immoveable 
property, and may, from time to time, adjourn such hearing 
and inepiry. 

(2) "Where there is no dispute as to the fact or extent 
of the liability of the judgment-debtor to any of the decrees 
or claims of which the Collector is informed, or as to the relative 
priorities of such decrees or claims, or as to the liability of any 
such property for the satisfaction of such decrees or claims, the 
Collector shall draw .up a statement, specifying the amount to 
be recovered for the discharge of such decrees, the order in 


(/I) Oidui Sinifh V, Euar (1808) 20 All. 428. 
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Execution by Collectors. 

which such decrees ‘and claims are to be satisfied, and the Sch. Ill, 
immoveable property available for that purpose. paras. 

(3) Where any such dispute arises, the Collector shall 
refer the same, with a statement thereof and his own opinion 
thereon, to the Court which made the original order for sale, 
and shall, pending the reference, stay proceedings relating 
to the subject thereof. The Court shall dispose of the dispute 
if the matter thereof is Avithin its jurisdiction, or transmit 
the case to a competent Court for disposal, and the final decision 
shall be communicated to the Collector, who shall then draw 
up a statement as above pro^^’ided in accordance with such 
decision. 


5. The Collector may, instead ot himseK issuing the 
„„ „ , . „ , notices and holding the inquiry required 

8 SU 0 notici, and hold by paragj'aphs 3 and 4, draw up a statement 
specifying the circumstances of the judg- 
ment-debtor and of his immoveable property so far as they 
are known to the Collector or appear in the records of his 
office, and forward such statement to the District Court and 
such Court shall thereupon issue the notices, hold the inquiry 
and draw up the statement required by paragraphs 3 and 4 
and transmit such statement to the Collector. 


6. The decision by the Court oi any cb’spute arising 
under paragraph 4 or paragraph 5 shall, 
fs between the parties thereto, have the 
force of and be appealable as a decree. 


7. (1) Where the amount to be recovered and the 

property available have been determined 
decrees £01 payment ot as piovided m paragraph 4 or paragraph 
5, the Collector may, — 

(a) if it appears that the amount cannot be recovered 

without the sale of the whole ot the property 
available, proceed to sell such property ; or, 

(b) if it appears that the amount with interest (if any) 

in accordance with the decree, and, when not 
decreed, with interest (if any) at such rate as he 
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Sch. Hj, thinks reasonable, may be recovered without such 

sale, raise such amount and interest (notwi thstanding 
the original order for sale) — 

{i) by letting in perpetuity or for a term, on payment 
of a premium, the whole or any part of the said 
property or 

{ii) by mortgaging the whole or any part of such pro- 
perty ; or 

(iU) by selling part of such property ; or 

(iv) by letting on farm, or managiag by himself or 
another, the whole or any part of such property 
for any term not exceeding tw^enty years from the 
date of the order of sale : or 

(r) partly by one of such modes and partly by another 
or others of such modes. 

(2) For the purpose of managing the whole or any part 
of such property, the Collector may exercise all the powers 
of its owner. 

(3) For the purpose of improving the saleable value of 
the property available or any part tWeot, m‘ rendering it 
more suitable for letting or managing, or for preserving the 
property from sale in satisfaction of an incumbrance, the 
Collector may discharge the claim of any incumbrance which 
has become payable or compound the claim of any incumbrancer 
whether it has become payable or not, and, for the purpose 
of providing funds to effect such discharge or composition, 
may mortgage, let or seU any portion of the property which 
he deems sufficient. If any dispute arises as to the amount 
due on any incumbrance with which the Collector proposes 
to deal under this clause, he may institute a suit in the proper 
Court, either in his own name or the name of the judgment- 
debtor, to have an accoimt taken, or he may agree to refer 
i^uch dispute to the decision of two arbitrators, one to he 
chosen by each party, or of an umpire to be named by such 
arbitrators. 
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(4) Ijq proceeding under this paragraph, the Collector Sch* 
shall be subject to such rules consistent with this Act as may, P""®** 
from time to time, be made in this behalf by the Local Govern- 
ment. 


8. Where, on the expiration of the letting or manage- 
ment under paragraph 7, the amount to 
iiccoM!i> ot balance (ii bo lecovcred has not been realized, the 
ment Collector Shall notify the fact m writing 

to the judgment-debtor or his represent- 
ative in interest, stating at the same time that, if the balance 
necessary to make up the ‘^aid amount is not paid to the Collec- 
tor within six weeks from the date of such notice, he ivill proceed 
to sell the whole or a sufficient part of the said property ; and 
if on the expiration of the said six wrecks the said balance is 
not so paid, the Collector shall sell such property or part accord- 
ingly. 


9 . (1) The Collectoi' shall, from time to time, render 
to the Court which made the original order 
touahto°court foi Sale Ell account of all monies which 

come to his hands and of all charges in- 
curred by him in the exercise and performance of the powers 
and duties conferred and imposed on him under the provisions 
ot this schedule, and shall hold the balance at the disposal 
of the Court. 


(2) Such charges shall include all debts and liabihties 
fi’om time to time due to the Government in respect of the 
property or any part thereof, the rent (if any) from time to 
time due to a superior holder in respect of such property or 
part, and, if the Collector so directs, the expenses of any witnes- 
ses summoned by him. 

(3) The balance shall be applied by the Court- - 

(d) in providing for the maintenauce of such members 
of the judgment-debtor’s family (if any) as are 
entitled to be maintained out of the income of the 
property, to such amount in the case of each mem- 
ber as the Court thinks fit ; and 
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(6) "Wliere the Collector has proceeded under paragraph 
1, in satisfaction of the original decree in execution 
of which the Court ordered the sale of immoveable 
property, or otherwise as the Court may under 
section 73 direct ; or 

(c) Where the Collector has proceeded under paragraph 
2 - 

(f) in keeping doum the interest on incumbrances 
on the property ; 

(ii) where the judgment-debtor has no other sufficient 
means of subsistence, in providing for his sub- 
sistence to such amount as the Court thinks lit : 
and 

(in) in discharging rateably the claims of the original 
decree-holder and any other decree-holders who 
have complied with the said notice, and whose 
claims were included in the amount ordered 
to be recovered. 

(4) No other holder of a decree for the payment oi monev 
shall be entitled to be paid out of such property or balance 
until the decree-holders who have obtained such oi-der have 
been satisfied, and the residue (if any) shall be paid to the 
judgment-debtor or such other person as the Court directs. 

iO. Where the Collector sells any property under 
how to he (.on- tfiis Schcdule, he shall put it up to ]')ubh’c 
auction in one or more lots, as he thinks 
fit, and may — 

(а) fix a reasonable reserved price for each lot ; 

(б) adjourn the sale for a reasonable time whenever, for 
reasons to be recorded, he deems the adjournment 
necessary for the purpose of obtaining a fail’ price 
for the property ; 

(c) buy in the property offered for sale, and re-sell the 
same by pubhc auction or private contract, as he 
thinks fit. 


Sch. Ill, 
paras. 
9, 10. 
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11. (1) So long as the Collector can exercise or perform Sch. ill, 
in respect of the judgment-debtor’s immo- par®- 
Eostnction^ as to alien- vcablc uropertv, or anv part thereof, any 

ation by judgincnt-dcbtoi- ir 

or his rcpresciitathc and ot the powcrs or dutics Conferred or imposed 

jiroseculion ot remedies bv i • i i t 

decrcc-boidoi-. on him by paragraphs 1 to 10, the judg- 

ment-debtor or his representative in interest 
shall be incompetent to mortgage, charge, lease or alienate 
such property or part except with the written permission of 
'the Collector, nor shall any Chdl Court issue any process against 
such property or part in execution of a decree for the payment 
of money. 

(2) During the same period no Civil Court shall issue any 
process of execution either against the judgment-debtor or his 
property in respect of any decree for the satisfaction whereof 
prolusion has been made by the Collector under paragraph 7, 

(3) The same period shall be excluded in calculating the 
period of limitation applicable to the execution of any decree 
affected by the provisions of this paragraph in respect of any 
remedy of which the decree-holder has been temporarily 
deprived. 

Mortgage by judgment^'debtor. A mortgage ii judgment-debtor of Iiih 
pi'opcily, while it ih under the niunageracnt of the Collector to whom decrees against 
tlie judgment-debtor lia\e la'eii transferred for execution, is inopcratiic as against a 
li ssee I'nim the Collector exercising his powers under puragrapli 7 of this Schedule (o). 

Hut the mortgago is not void, and it w ill therefore take elleci in favour of fho mortgagee 
immediately the proceedings in attachment before the Collector are closed by him (p) 

“ Alienate.” — The word alienate in this paragraph contemplates a transfer which 
is to take cticct immediately and not after death. It docs not therefore include a dis- 
position of property by will ( j). 

Alienation subsequent to certification of adjustment.— An intimation by 
a decree-holder to the Collector to whom tho decree is transferred for execution that his 
claim under the decree has been satisfied by the jndgment-debtor, and the recording 
of such intimation by the Collector amounts to a due certifying of tho adjustment of 
a decree within the meaning of 0. 21, r. 2. After tho adjustment has been so certified, 
the prohibition against alienation imposed by this paragiapli no longer subsists, and it 
is competent to the jndgment-dehtor to mortgage, sell or alienate his property (r). 


( 0 ) Gana Prasad v. Ganga Balish (1907) 29 All. i (1010) 33 All. 233. 

415. (r) Khvshahhani r. Savdram (1911) 36 Bom. 

(p) Magniram v. Bakubai (1012) 3G Bom. 510. 516. 

[q) Mahammad Saytei V. Muhammad Ismail I 
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“Execution 

Sch. lU, 
paras. 
12 , 13 . 


by Collectors. 

12. Where the property of which the sale has beeu 

ordered is situate in more districts than 
one, the powers and duties conferred and 
imposed on the Collector by paragraphs 
1 to 10 shall be exercised and performed by such one of 
the Collectors of the said districts as the Local Covemment 
may by general rule or special order direct. 

13. In exercising the powers conferred on him by 

paragraphs 1 to 10 the Collector shall 

Powers of Collector to f r /n* /n i_ j i 

compel attendance and pro- nave tlie pOWeiS 01 a UlTU UOtUTt tO Compel 

the attendance of parties and witnesses 
and the production of documents. 



THE FOURTH SCHEDULE 

(See section IBS.) 

Enactments amended. 


1 

2 

3 

1 

+ 

Year. 

No. 

Short title. 

Amendment. 

1870 

VII 

i 

The Court-fees Act, 1870. 

1 

1 

In article 1 of Schedule 1, after the word 
“ plaint ” the words “ written statement 
pleading a set-off or countor-olaim ” and 
after the word “Act” the words “or of 
cro.ss objection” shall be inserted. 

Erom article 11 of Schedule U, the words 
“from an order rejecting a plaint or” 
shall be omitted. 

Eor the entry in the first column of Sohe- 
dule II relating to article 19 the following 
entry shall be substituted, namely : — 

“ Agreement in writing stating a question 
for the opinion of the Court under the 
Code of Civil Procedure, 1908.” 


THE FIFTH SCHEDULE. 

(Enactments repealed). 

Note. — Thia ScheduU has been repealed bn the Second Repealing and Amending 
Act 17 of 1914, Section 3. 






APPENDIX I 


Rules made hy the High Court of Calcutta, under s. 122. 

Schedule I — Appendix Q — Form No. 9 . — lutheformof “Decree m Appeal,” 

No. 9 of Appendix G to the First Schedule cancel the Trords from “ Memorandum of 

Appeal ” to “ the follon ing reasons, namely . — ”(«). 


(I) Ibis is rale No. 11 of 1910. 



APPENDIX II 


Rules made by the High Court of Bombay, under s. 122. 

O. 3, r. 2, clause (o). — 0 . 3 , r. 2 , cl. (a) be amended to read aaJoUowa : — 

“ PorsonB holding general iiowors-of-attoi-ney from parties not resident rrithin 
the local limits of tlio jurisdiction of the Court within which limits the appearance, appli- 
cation or act is made or done, authfu-ising them to make and do such appearances, appli- 
cations and acta on hchalf of such ])arties.'’ 

O, 5, r. 22. — The foUotcl 11(1 prorUo be added to 0. 5 , r. 22: — 

■■ Provided that where any such summons is to Lc served within the limits of the 
town of Bombay, it may be addressed to the defendant at the place within such limits 
where he is l esiding anel may he sent to him by the Court bj’ post registered for acknow- 
ledgment. An aclmowledgmcnt purporting to be signed by the defendant or an endorse- 
ment ))y a jinstal servant tliat the defendant refused service shall be deemed by the Court 
issuing the summons to bo prima facie proof of service. In all other eases the Court 
shall hold such enquiry as it thinks lit and either deolaro the summons to have been 
duly served or order such further service as may in its opinion bo necessary.” 

O. 9, r. g. — In r. j of 0, 9 . for the words “one year'' the tvords “ aix moulha" 
shall be substituted. 

Order 21. 

O. 21, r. 44A, — After r. 41 ofO. 21, the folhuiiug shall be inserted, namely : — 

44A. Where the ijroporty to lie attached is agricultural produce, a copy of the 
warrant or order of attachment shall be sent by post to the Office of the Collector of 
the District in which the land is situate.’’ 

O. 21, r. 72A. — After r. 12 of O. 21, the folloiring shall be. inserted, namely •. — 

“■ 72A. If leave to bid is granted to the mortgagee of immoveable property, a 
reserve price as regards him shall be fixed of not less than the amount then due for princi- 
pal, interest and costs in case the property is sold in one lot, and not less in respect of • 
each lot (in case the property is sold in lots) than such sum as shall appear to he properly 
attributable to it in relation to the amount aforesaid.’’ 

O. 49, r. 4. — The folloicing be added as r. 4 in 0. 49 : — 

“ Under section 128, paragraph 2, clause (i), of the Civil Procedure Code of 1908, 
the following power is delegated to the Eegistrar of the High Court, Appellate Side, 
Bombay : 

“ Where on a memorandum of appeal presented within the time presoribed for 
the same, the whole or any part of the fee prescribed by the law for the time being in force 
relating to Court-fees has not been paid, the Begistrar may in his disoretion allow the 
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BOMBAY HIGH COUET RULES, 


Rules — Bom. 

/ 

App. 1 1. appellant to pay the whole or part at the cane may be of such (Jourt-fees and may admit 
the appeal to the legieter even though the subsequent payment of Court-fee may have 
been made after the time proscribed for presentation of the appeal." 

Appendix B— Form No. lo. 

Schedule I — Appendix B — Form No. lo . — Fmm Xo. 10 in Appendix B., 
Arliedulr J i/e amended to read as folloii's : — 

" To iicrompnm Returns of Summons of another Court (Order V, r. 23). 

(Ti/le.) 

Read prooeedina from the forwarding 

tor service on in Sidt No. ot If) of that Court. 

Read Solving Officer's endorsement stating that the and pioof 

of the above having been duly tahen by me on the oath of and 

it is ordered that the be returned to the uith 

I his proceeding. 

I herein dcelaie that the said suinmonb on lias been duly 

■■erv ed. 

Jvdge. 

Note. — ^'rhis form will be applicable to process other than summons the service of 
which may have to he effected in the same manner.” 



APPENDIX III 


Rules made hy the High Court of Allahabad, under s. 122. 

Ordor V. 

37 . To O, T , r, 'Xt, nrld tin Julloiriitg as note 1 mid note 2 : 

1. A list of heads of offices to -vchom summoDses shall ho sont for service on the 
servants of Kaihvay Companies tvorkinjr in whole or in part in Ihesc Provinces is given 
in Appendix (2) to the General Pules (Civil) of IMl. 

2 . [n e\er\ case where a Court sees fit to issue a sumiuuiis diiect to any public 

servant other than a soldier under { irder simultaneously with the issue of the 

summons notice shall be sent to the head of the office in which the person concerned is 
employed in order that arrangements may he made for the peifnrmanc of the duties 
of such person. 

Illustration : If the Court sees lit to issue a suinnions to .i kanungo or patuari it 
shall inform the Collector of the district, and if to a suh-registrar it shall inform the Dis- 
trict Registrar to whom the suli-iegislrar is subordinate." 

31 . An appUeation for the issue of a summons for a paity or a witness shall be 
made in the form prescribed for the purpose. Xo other forms shall he received by the 
( 'ourt. 

OrcTer Xl/I. 

13 . livery doouineiit not mitten in tlie Court \ernaciihii or in English, which is 
(iroduced (o) mth a plaint or (ii) at the firet hearing or (c) at any other time tendered 
in evidence in any suit, appeal, or jirooeeding, shall he accompanied hy a correct transla- 
tion of the document into the Court vernacidar. If any such document is written in 
the Court vernacular but in ciiaractei's other than the ordinary Peisian or Nagri oharao- 
teis in use, it shall be acoonipnnied hv a correct transliteration of its contents into the 
Persian or Nagri character. 

13 . Whena document included in the list, iiresri'i bed bv lulc 1 , has been admitted 
in evidence, the Court shall, in addition to making the endorsement prescribed in rule 4 
( 1 ) mark such doeument with serial figures in tlio case of documents admitted as evi- 
dence for a plaintiff, and with serial letters in the case of documents admitted as evi- 
dence for a defendant, and shall initial every such serial number or letter. When there 
are two or more parties defendants, the documents of the first party defendant may he 
marked Al. Bl. Cl. &e., .AAl, BBl, &c.. and those of the second A2, B2, 02, &c., AA2, 
BB2, &c. When a number of documents of the same nature is admitted, as for ex- 
ample a series of receipts for rent, the whole series shall bear one figure or capital 
letter or letters and a small figure or small letter shall be added to distinguish each 
paper of the series. 
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App. ill. Order XVI, 

22. ( 1 ) Save as provided in this rule and in rule 2, tlie Court ahall allorv travelling 
and other expenses on the following scale ; — 

(n) III the case of tvitneascs of the class of cultivators, labourers, and menials, 
six annas a day ; 

(A) in the case of witnesses of a better class, such as zamindars. traders, pleaders, 
and persons of corresponding rank, from eight annas to two rupees a day, 
as the Court may direct ; and 

(f) in the ease of witnesses of superior rank, including oflicorf. ol (iovernment 
111 rcceiiit of salary of not less than Rs. 200 a month, from three to five 
rupees a day. 

( 2 ) If a witness demand any sum in excess of nhat has Lcen paid to him. such 
sum shall ho allou ed if he satisfies the Court that he has actually and necessai ily incurred 
the additional exjiriise. 


Illusiraiioii. 

A [lost iiftico employee summoned to give evidence is entitled to demand from the 
pnrty, an whose lohalf or at whoso instance ho is summoned, the lrn\ oiling and other 
expousos allow cd to w ituesses of the class or rank to which ho belongs, ami in addition 
the sum for which he is liable as payment to the substitute oflioiating during his absence 
from duty. The sum so payable in respect of the substitute will be certified by the 
official superior of the witness on n slip, which the witness will present to the Court from, 
which the sumniciiis was issued. 

( 3 ) If a w itiiess he detained for n longer period than one day the e.vpcnses of his 
detention shall he allowed at such rate, not usually exceeding that payable mider clause 
( 1 ) of this rule, as may seem to the Court to be reasonable and proper. 

Provided that the Court may, for reasons stated in writing, allow expenses on a 
higher scale than that hereinbefoiv prescribed. 

Order XIX. 

4, Aflidaviis shall be entitled in the Court of at (naming 

such Court). If the affidavit be in sapport of or in opposition to, an application respect- 
ing any ease in the Court, it shall also be entitled in such case. If there be no such case 
it ahall be entitled Jn Hie matter oj the petition of 

5, Affidavits shall be divided into paragraphs, and every paragraph shall be num- 
bered consecutively and, as nearly as may bo, shall be confined to a distinct portion of 
the subject. 

6, Every person making any affidavit shall be described therein in such manner 
a'- shall serve to identify him clearly ; and where ncoessaiy for this purpose, it ahall 
contain the full name, the name of his father, of his oaste or religious persuasion, his 
lank or degree in life, his' profession, calling, occupation or trade, and the true place of 
Ids residence. 
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7 . Dnless it be otherwise provided, aai affidavit may be made bj’ any person App. 111. 
having cognizanco of the facts deposed ta Two or more persons may join in an 

affidavit; each shall depose separately to those facts which are within his own know- 
ledge, and such facts shall be stated in separate paragraphs. 

8. When the declarant in any affidavit speaks to any fact within his own know- 
ledge he must do so directly and positively, using the words “ I affirm ’’ or “ I make 
oath and say."’ 

9. Except in interlocutory proceedings, affidavits shall strictly be confined to such 
facts as the declarant is able of his on 11 knowledge to prove. In interlocutory proceed- 
ings, when the particular fact is not within the declarant's own knowledge, but is stated 
from information obtained from olliers, the declarant shall use the expression “ I am 
informed, ’ and, if such he the case, '■ and verily believe it to he true," and shall state 
the name and address of, ami siillicieiitly dcscrihed for the purposes of identification, 
the person or persons from whom he receixod such information. When the application 
or the ojiposilion thereto lests 011 fads disclosed in documents or copies of document 
produced from .any Court <if .lust ice or other source, the declarant shall state what is 
the source from which they were produced, and his information and belief as to the 
truth of the facts disclosed in sucli documents. 

10 . Wlien any place is referred to in an affidavit, it shall he correctly described. 

When in an affidavit any jiorson is referred to, such person, the correct name and address 
of sucli iierson, and sucli furthei' description as may be sufficient for the purpose of the 
identification of sucli iierson, shall bo given in the affidavit. 

1 1 . Every jicrsoii making an affidavit for use in a Civil Court, bIibII, if not pereonally 
known to the person before whom the affidavit is made, be identified to that person 
by some one known to him, and t ho person before whom the affidavit is made shall state 
at the foot of the affidavit the name, uddivsH, and description of liim by whom the identi- 
fication was made as well as tlie lime and place of sneh identification. 

12 . N’o rerification of a jietitiun and no affidavit jiurportimx to liavc been made 
by a juirdali ■ iiiish hi woman who has not a ppeared unveiled before 1 he person before whom 
the verification or affidavit was made, shall be used unless she has been identified in 
manner already specified and unless such petition or affidavit he accompanied by an 
affidavit of identification of sucli woman made at the time by the person who identified 
her. 


13. Tlio person heforo whom any affidavit is about to be made shall, before the 
same is made, ask the person proposing to make such affidavit if ho has read the affidavit 
and nndci staads the contents thereof, and if the person projiosing to make such affidavit 
state that ho has not read the affidavit or appears not to understand the contents thereof, 
or appears to bo illiterate, the person before whom the affidavit is about to ho made 
shall read and e.xplain, or cause some other competent person to read and explain in 
his presence, the affidavit to the person iiroposing to make Iho same, andw'hen the person 
before whom the affidavit is about to be made is thus satisfied that the person proposing 
to make such affidavit understands the contents thereof, the affidavit may be made. 

14, The person before whom an affidavit is made, shall certify at the foot of ths 
affidavit the fact of the making of the affidavit before him and the time and place when 



478 


ALLAHABAD HIGH COURT RULES, 


Rules — All. 

App III and \\lieie it lias made uid shill foi the piiipobe of idcntihcatioii niaik md iniU d in\ 
evlubits leleried to in the *tfhd't\ it 

15 If it bo found ncccbbiij to coiioct in\ doiioal eiioi in vnj ithdivit such 
collection may be midc m the presence of the peison befoie whom the liEdii it is ibout 
to he made, incl bcfoit but not iftei, the iffidavit is m ide Eieivcoiicctioii so made 
shall bo initialled bs the peisoii bcfoic whom the afiidasit is made mil shill be madi 111 
such m innei is not to leiidei it impossible 01 dithoult to icad the ongin il u 1 d 01 w 01 els 
hgine 01 figures in iis] cct of \s Inch the collection nii\ base liten 111 idi 

Order XX. 

21. (1) Lieu diciK 111 1 oidci IS dehned in section i othei thin 1 dccici iiidii 
of i Coiiil of bin ill ( iiiscs 01 ct i ( omt in the ixeicise of the piijsdiction of i C niit it 
Smill Causes shill 1 1 di iwii up lU the Coiiit icinieulai \s soon is such diciic oi 
ordci has been dnwn up md I itoic it is signed tlu Iliinsaiim shill cuisi 1 iiotiei t 
be posted on thi notiii bond stilmj; thit the deem 01 oidei lias 1 1 cii di i\ n up md 
that aaii pnfi 01 tin pl< idci of mv puts nna within si\ woikm„ dus tiom tin ditcof 
suchnotiCL pause tin diitl ilicice 01 oitlci md inn sun it 01 inaa hlc with thi 
'Munsiiim m ob|Cctioii t it in the lound Ihil then i' in the jud5,mcnt i iiibil iiioi 
ot some icculentil detect not after tin, 1 matinal pait ct the ciso oi tint suthdecicc 01 
otdoi IS it 1 iinncewith the jud niciitu cent nns some cicucal 01 uitliiiitnd ciici 
Such objection shill si d( clnih whitis thociioi detect 01 lainiifi illi erl iiilshill 
I e suned and ditcd bi (hi j eison inal inj it 

( 2 ) If aii\ such objection bo hied 111 01 Ictoii tin dilcspccihtd 111 tin n tin tin 
lluns linn sli ill cntii the cm m (he culicst nieUi list pi icticabli iiidsliill iii thi 
datclnul jnil up tlio ebjictiiu to.ctliei with the ucoid Ufoii the liiil i wli pii 
nouiiced the iikI,iii(iiI, < I it sinli riid,.c his ci isi d to m llic (iid^i f tin ( ml litoii 
tm rud,i then ))usidiii|- 

(j) If no obpction Ills Iccii hied on II 1 ctoic the dite sj icihcd iii the 111 tict 01 
if m obicction Ins lien filed and disallowed the Munsiimi shall diti tin deem is ef 
the dai on which the jud,ii ent w is pionounced and shall In it 1 ifiit the liid.i tri 
bunituie in accoidune aith tie pioMsions <t iiiles 7 md S 

(it) It ill objection las Uen elula lileil iiiil Ins I een illowcil tl i lomcti u ei 
Iteiation diicctcd hv tlio Indge shill Ic nude Liiiy such mic lien u iltiiition 
in the judgment hill bo iiiaile ba the Iuil_c in hia own hmdwiitin, \dicuc imiiuleil 
in icooid nice with tl 00 piicction 01 altciation diiecled hi the Judge shall I e di iwn up 
ind the '\lnnsarmi shall date the decree as of the dit on which the judgment was pio 
nounoed and shill lai it hi ton the Judge foi sirintuie m accordance with tin pioiisions 
of rules 7 and b 

( 5 ) When the laige signs the dtciee he shall m ike an autugiaph iioti st itiiig the 
elite on which tin leeif" w is waned 

Order XXI. 

104. \\ bin the iciUiicate piesciibed by section 41 is leceited by tbe Couit which 
( t the deciee f 01 eaccution, it shall cause the necessary details as to the result of c\tcu 
lion to be entered n its ii„istei of end suits before tbe papers ate tiansimtted to tbe 
I'l^rord room. 



APPENDIX m. 


479 


I^ules— All. 

105. Evoiy attacliment of moveable property under rule 43, of Negotiable Inetru- App. III. 
raentg under rule al , and of iinmoreablo property under rnle 54, shall be made through 

a Civil Court Amin, or bailiff, unless special reasons render it necessary that any other 
agency should be employed ; in which case those reasons shall he stated in the luind- 
writing of the presiding Judge liimsclf in the order for attaclnneni. 

106 . When the pru]}erty which it is sought to bring to sale is immoveable 
property within the deiiiiition of the same contained in the law for the time being in 
force relating to the registration of documents, and the decree is not sent to the Collector 
for execution under section G 8 , tho Court, before ordering a sale, shall call upon the Suh- 
Eegistrar withui whose sub-distiict such proiierty is situate to search his registers and 
report as to what incuiuhrances, if any, it appears from the registers to he liable. 

107 . Whore an application is made for the sale of laud or of any interest in land, 
tJie Court sluill. before oixleriiig sale lliereof, call upon the parties to state whether such 
land is or is nut ancestral laud within the meaning of Notilicalion No. 1887/1 — 238-10, 
ilated 71h October Itlll. of (lie i.neiil (Jovemmcnl, and sliall fix a date for dctorimning 
the said ({Ucstioii. 

Oiithcdayso fixed, orouauy date to which the enquiry may have been adjoum- 
ecl. the Court may taho such evidence, byaffidavitorotberwisc,asitmaydeeni necessary; 
and may also call for a report from the Collector of the district as to whether such land 
or any portion thereof is ancestral land. 

.After cotisidoriiig tho ovidenoi- and tho rcfiort, if anj-. the Court shall determine 
M liether sucli land, or any, aud what ])arl of it, is ancestral land. 

'I'lio result of the enquiry shall he noted in an order made for the imrirose by the 
presiding Judge in li is own haudmitiug. 

108 . AViieii the property which it is sought to bring to sale is revenue paying or 
law emie free land or any interest in such land, and ihc decree is not sent to the Collector 
tor execution undor section 08. tlie Court, licfore ordering a siilo, shall also call upon 
the Collector in whose district sucli property is situate to report whether the property 
is snlijcct to any (and, if so, to what) outstanding claims on the part of flovermnent. 

lOp. Tiie reports of the Hub-Hegistrar aud Collector shall be open to the inspec- 
tion of the parlies or their pleadei-s. free of charge, between ibn time of the receipt by 
tho Court and the declaration of the result of the enquiry. 

No fees are payable in respect of search and report by t lie Suli-Registrar and Collector. 

1 10 . The result of the enquiry under rule 66 shall be noted in an order made for 
tlie purpose by the presiding Judge in his omi handwriting. The Court may in its dis- 
cretion adjourn the inquiry, pirovided that the reasons for the adjournment are stated in 
WTiting, and that no more adjournments are made than are necessary for the purposes 
of the im^uiry. 

111. If after proclamation of the intended sale has been made any matteris brought 
to the notice of tho Court which it considers material for purchasers to know, the Court 
shall cause tho same to he notified to intending purehascis when the property is put 
up for sale. 
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App. III. 112. The casts of the proceodings undei lulee 06 , 106 and 108 bIuH lie ]Mid m the 

hrst instance by the decree holder , but they shall be charged as pait of the ( osts of the 
evecution, unless the Court, foi leasons to be specified m writing, '■hill coii'.ulci Ih-it 
they shall cithei wholly or in part be omitted therefiom 

113. When peiiiiivMon has been gi\en to a deciee holdei to bid fiu pKi|,citi the 
Court oideiing the sale ■.hall intoim the ofiicci appointed to conduct th< sih whcthei 
there aif anj pei sons, m addition to the dcciee holdei, entitled to shin m tin sah 
pioceeds 

114. Wliciiot er an\ Cnil Coint liis sold, m execution of a dccici 01 itliii oidei 
anj house 01 othci liuildmo situatedwithin the limits of a llilitai\ Caiitoiimiiit oi siiUon, 
it shall, as soon is the sile has been tonhiiiiod, forwaid to the C'oramindiiig Ottiot’ of 
such cintonincnt 01 stition for hisinfoiination and foi lecoid in the Biia ili 01 nthei 
piojici oftice. a wiitttn notice that such salt has taken place, and such iiotiii shill 
contain full particiilais of the piopeitt sold and of the naiiio and idditss ot the 
piircliabei 

115. VMieneiei guns 01 othei iiinsin iispcct of Mhithlicinsts lull to li tikin 
by puiehaseis iiiidti flu Indian Aims -kot (Act No VI of 1 S 78 ) iii sold lit pidilic iiictirui 
111 execution ot devices b\ tiidei of a Cml f omt the Coiiit diicotiiig the siU sb ill sue 
duo notice to tho Magistiitc of the distiict of the names .ind adiliissis ot the 
jiurohastisi, and ot the time and plact of the intended dolixoij to tlje ])iiicli isus of such 
arms, so that pi 02101 stcjis nia> betaken In the 2)olice to cntoici the ir iiiiii mints ot 
the Indnn Anns Act 

116. \Ahtn in i]iplieitionismadefoi thi ittichmcntofhvc stock 01 otlici nunc 
able piopoitx, thi cicciic holdei shall jiax into Couit in cash bucli sum is will com tin 
costs of the maintcnincc and custody of the piopeitj foi hftcen dais It within tliiee 
deal days hofoio the expiiv of anj such pciiod of fifteen days the amount of such costs 
foi such fuitliei pciiod as tho Couit may diicct ho not paid into Couit, thi ( unit, on 
receixing a icjioit thueof tioni the piofici oflicci, may issue an oidti ioi thi WithiUawal 
of the attachinent anti direct h> whom the costs of the attachment an to he jniil 

117. Liic stock which has been altiohed m ixccution of a decici shall oidiniidy 
be left at the placi xshcio the attachment is made eithei 111 custody of the picUmcnt 
dcbtoi on Ills fainisliing security, 01 in that of some landholdei 01 othii its2xctahlc 
person yyiUing to undertake the lesjionsibihty of its custody and to pioduce ityyheii 
lecxuired by tho Couit 

118. If the Custody of In e stock cannot be pi ovided formthe mannoi deseiibcd 
in tho last preceding rule, the animals attached shall be removed to the nearest pound 
established under the Cattle Trespass Act, 1871 , and committed to the custody of the 
pound kceppi , yy ho shall enter in a legistei — 

(a) the numbci and description of the animals , 

(b) the day and hour on and at which they yvere committed to his custody , 

(e) the name of the attaching oflicer or his subordinate by yvhom they w eie com- 
mitted to Ills custody , and shall gne such attaohmg officer 01 suboidinate 
a copy of the entiy. 
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1 1 9 . For every animal committed to the custody of the pound-keeper as aforesaid, App. 111. 
a charge shall be levied as rent for the use of the pound for each fifteen or part of fifteen 

days during which such custody continues, according to the scale prescribed under 
section 12 of Act Uo. 1 of 1871. 

And the sums so levied shall be sent to the Treasury for credit to the Municipal 
or District Board, as the case may be, under whose jurisdiction the pomrd is. All such 
sums shall bo applied in the same manner as fines levied under section 12 of the said 
Cattle Trespass Act. 

1 20. The pound-keeper shall take charge of, feed and water, animals attached and 
eommitted as aforesaid until they are withdrawn from his custody as hereinafter provided 
and he shall be entitled to be paid for their maintenance at such rates as may be, from 
time to time, prescribed under proper authority. >Snch rates shall, for animats specified 
in the section mentioned in the last jneceding rule, not exceed the rates for the time 
being fixed under section o of the a.iine Aet. In any case, for special reasons to be 
recorded in writing, the Court nnay r(‘<iuiro jrayment to be made for maintenance at 
liigher rates than those in-escribed. 

121. I’hc eliargos herein auiivoiizcd for the mainlcnance of live-stock shall be 
paid to the pouiid-keeper by the attaching officer for the first fifteen days at the time 
the animals ate oonunitted to his custody, and thereafter for such further period as the 
Court may divoot, at the eouimoncement of such period. Payments for such maintenance 
so made in excess of the sum duo for the number of days during which the animals may 
be ill the custody of the pound-keeper shall bo refunded by him to the attaching officer. 

122. Animals attached <ind committed as aforesaid shall not be released from 
custody by tlie pound-keeper except on the wriltcn order of the t 'ourt, or of the attaching 
office!-, or of the officer appointed to conduct the sale ; the person receiving the animals, 
on their being so released, shall sign a receipt for them in the register mentioned in rule 118. 

123. For the safe custody of moveable proia-rty other than live-stock while 
iiiidoi- attachment, tli(‘ attaching officer shall, subject to apju-oval by the Court, make 
siii-Ii an-angements lus may be most convenient and economical. 

124. With the peniiissioii of the Court the atlachiiig office!- !niiy place one or more 
pe!-soj!s in special charge of such |>i-oj.eriy. 

125. Tlio fee foi- the se!-\ices of each sucli person shall lie payable in the manner 
la-eseribcd in rule lit). It shall not be less than two amus, and shall ordinarily not bo 
more tl!iui tin 00 and a half annas per diem. The Court may at its discretion allow a 
higher fee ; but if it do so, it eball st,Ue in writing its reasons for allowing an exceptional 
rate. 

126. When tJie services of such person are no longer reciuirod the attaching officer 
shall give him a certificate on a countei-fuil form of the number of days he has served 
and of the amount due to him ; and on the pi-esentation of such cei-tificate to the Court 
which ordered the attachment, the amount shall be jxiid to him in the presence of the 
presiding Judge. Provided that, whore the amount dees nut exceed Rs. 5, it may her 
l)aid to the Kahna by money order on reciuisitiou by tlie .-\min, and the presentation of 
the certifioate may be dispensed with. 

127. When in conseciuence of an order of attachment being withdrawn or for 
some other reason, the person has not been employed or has remained in charge of the 
property for a sliorter time than that far which payment has been made in respect of 
his services, tlie fee paid shall be refunded in whole or in part, as the case may be. 

. 1 ' 
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App. III. Eeespaidinto Court undei the foregoing lulee shall he entered m the 

Registei of Petty Beceipts and Repayments. 

129. When any sum levied under rule 119 is lemitted to the tieasni} , it shall be 
aeoompamed by an older m tiiplicate (in the foim given as form 9 of the Municipal 
Account Code), of -nhioh one part mil be forwarded by the Treasuiy Officials to the 
District 01 Municipal Boaid, as the case may be. A note that the same has been paid 
into the Tieasuiy as rent foi the use of the pound, will be recorded on tlie e\tiact from 
the pass book 

130. The coat of lopainng attached piopeity foi sale, 01 of con\c\ing it to the 
place where it is to he kept 01 sold, shall lie paj able by the dcci ce-holdoi to the att ictiina 
officei 111 the eient of the deciee holdii failing to piovide the ntctssaii funds the 
attaching oDicoi shall report his dttault to the Conrt, and the Com I iiiav tliiieupoii 
issue anoidei foi the withdiawalot the attachment and diicet b\ whom tin costs el 
the attachment aie to bo paid 

Order XXVH. 

9. Ill eicry case in which tin Ooicinnioiit Pleadci appeals toi the Goieinment 
as a piitj on its own account, 01 loi the Goaeinnient as undcilaking iiiidci the pic 1 
sions of lulc S (]', the dclence of a suit igimst an officei of the GoMimiuiit, he sliall 
in lieu of a 1 akalatnama file a memoiandum on unstamped papci signed In him and 
stating on whoso hohalf ho appeals. Siuch memoiandum shall be as mails as may In 
in the teims of the following loim 

Title or the Shi, lic 

I, A B , Goicinmont Pleadei, appeal on behalf of theSccietan of State foi Tndii 
in Council (o> the Goieinmont of the United Piovmccs, w as the case 111 iv 1 e) Respon 
dent (01 kc ), in the suit 

01, on behalf of the Goieinmcnt (nhicli, undci Oidei J 7 , lulo t> ( 1 ) of Act ^o \ of 
1908 , h.iB undeitakon the difence of the suit], respondent (01 &e ), 111 the suit 

Order XXX// 

4 (3) In 1 4 ( 1 ) iabsliMe a comma foi the full stop and add Ihe Jolliiiiing iiords 

“ unless a. notice undei rule 3 ( 4 ) of this uidei has been dul> seiied on him and lie 
has failed to leplj to that notice within the time specified theiein ’ 

Order XU. 

' Riuttd lulc i (1) 

• 3(1). Wheie the memoiandum of appeal is not diawn up in llie iiianiici lieicin 
hefoie picsciibed, 01 aeeompanied bj the eopies mentioned 
Kojoctwent or amend m rule I ( 1 ) It mai be rejected, or wheie the memoian 
meat ot laemcranduia dum of appeal is not draw n up m the manner piesciibed, it 

may be returned to the appellant for the purpose of being 
emended w itbin a time to be lived b} the Couit 01 be amended then and theie 

Order XLII. 

“ Revised ttile 1 

“ AjipealB fiom Appellate Dcciees 

‘ I, The lulcBof Oidei XLI sliall applj, so faras 11113 to appeals fioin 
Procedure appellate decrees, subject to the following pros isiou . — 

“Bvei3 memoiandum of appeal fiom an appellate deeiee shall be accompanied 
bv a copy of the dcciee appealed from and (unless the Couit dispenses theiewith) of the 
judgment on which it is founded, and also of the judgment of the couit of hist instance ’ 
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Order XUll. App. III. 

3 . la every appeal under rule 1 , in every miscellaneous ease, and in every suit 
dismissed for default, a formal order sluill be drawn up stating clearly the determina- 
tion of the appeal or case, the costs incurred, and the parties, if any, by whom such 
costs are to be paid. 


FORMS. 


APPENDIX B. 

No. 20. 

APPLICATION EOR ISSUE OE SUMMONS TO A PAETV OR WITNESS. 

No. Off SUIT. 


Name oj parties 
In the Court of the 
Dak. fixed for hearing 


1 

1 

2 

3 

4 

5 

0 

ITumbcr 
ol wit- 

DCbSOBtO 
l)C bllfil' 
moned. 

IfauieaDd 
lulladdress 
oleach 
perbon to 
be sum- 
moned. 

Hank or ^ 
occupation. 

Dlstanceof nai- 
dcnce from Court. 

Cash paMfor 

IXAtao and 
address of 
porson to 
wnom unox- 
pcDded in- 
veiling ex- 
penses and 
diet money 
should be 
returned. 

llaii. 

1 

1 

Bond. 

Travel- 
ling ox- 
penscb. 

1 

1 

Diet ex- 
penaeb. 



1 

1 

1 

1 

1 

1 


f 

1 



APPENDIX E. 

No. 43. 

The security to be furnished under section 55 (4) shall be, as nearly as may be. by 
a bond in the following form : — 

In the Court of at 

Suit No. of 19 

against 

Plauitiil. 

C. D. of Defendant 

Wherfas in execution of the decree in the suit aforesaid, the said C. D. has been 
arrcbted under a warrant and brought before the Court of 

; and whereas the said C. D. has applied for his discharge on the ground 
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App. III. he undertakeB within one month to apply under section 5 of Act No. Ill of 1907, 
to bo declared an insolvent, and the said Court has ordered that the said C. D. shall be 
released from custody if the said C. D. furnish good aud sufficient security in the sum 
of Bs. that he will appear when called upon, and that he will within 

one month from this date apply under section 5 of Act No. Ill of 1907, to be declared 
an insolvent; Therefore 1, £. F., inhabitant of 

have voluntarily become security, and do hereby bind myself, mj- heirs aud executors, 
to as Judge of the said Court and his successors in office that the 

said C. D., will appear at any time when calle J upon by the said Court, and will apply 
in the manner and within the time hereinbefore set forth, and in default of such ap- 
pearance or of such aiiplication, I bind myself, my heirs and e.xecutors, to pay to the 
said Court, on its order, the sum of Rs 

■Witness my hand at this day of 19 

(Sd.) K. J-.. 

Witnesses ; Siiiely. 


, APPENDIX If. 

No. 11. 

The security to be furnished under Order XXXVill, rule 9, shall be. as nearly as 
may be, by a bond in the following form : — 

In the Court of at 

.Suit No. of 19 

. . I’laintift. 

, . Defendant. 

Amount of suit. Rupees 

Where.\s in the suit above specified the plaintiff aforesaid, has applied 

to the said Court that the said defendant, , may be called on to luniish suffi- 

cient security to fulfil any decree that may be passed against him in the said suit, or 
that on his failure so to do, certain property of the said defendant, , may 

be attached : 

And whereas, on the failure of the said defendant, , to furnish such 

security, or, show cause why it should not be fui-nished, the property aforesaid of the 
said defendant, has been attached by order of the said Court : 

Therefore 1 , inhabitant of , have voluntarily 

become security and hereby bind myself, my heirs and e.xeoutors, to 
as Judge of the said Court, and his successurs in Ufficc, that the said defendant, 
shall produce and place at the disposal of the said Court, when rcmiired, the pruirerty 
hercinhelow specified, namely, (hue give deeoripiion of properly or refer to an annexed 
ichedale), or the value of the same, or such portion thereof as may bo sufficient to fulfil 
such decree and shall when required pay the costs of the attachment, and in default of 
his BO doing 1 bind myself, my heiis and executors, to pay to 

•Judge of the said ( and his successors in office on its ordoi' sueb sum to the e.xtent 
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0 rupees (hut cnlcr a sufficient sum to cover the amount of suit with costa and the coals of App. III. 
the attachment) as the said Court may adjudge against the said defendant. 


Witness my hand at 

this 

day of 

19 


(Signed) 



Surely. 

Witnesses ; 

No. 12. 

(Signed) 


The security to be furnished under Order XXXIX, rule 2 (2), shall be, as far as may 
be, by a bond in tho follou ing form : — ■ 

In the Court of at 

.Suit Xo. of 19 

. . Plaintiff. 

. . Defendant. 

Wui:ji£.\.s, iii the suit abo\c Sfocirod. instituted the said plaintiff, 
to restrain the said defendant, , from (here stale the breach, of contract 

or other injury), the said Court has. on the apph'cation of the said plaintiff, 
granted an injunction to restrain the said defendant from the repetition (or the continuance) 
of the said breach of contract (or wrontjful act complained of), and required security from 
the said defendant against such repetition (or eonlinuance) : 

Theiefoie I, , inhabitant of , have voluntarily become 

security and dolieieby bind myself, iny heirs and evecutois to as 

judge of the said Court and hie successors in office that the said defendant 
shall abstain from the repetition (or continuance) of the breach of contract aforesaid 
(or wrongful act, or from the committal of any breach of contract or injury of a Hie kind, 
arising out of the same contract, or relating to the same properly or right), and in default 
of his BO abstaining, I bind myself, ray heirs and executors _^to pay into Court, on the 
order of the Court such sum to the extent of rupees , as the Court 

shall adjudge against the said defendant. 

Witness my hand at tlus day of 

WitucFses : 19 

Surely. 

APPENDIX H. 

No. 4. 

Nedice to show cause. (General Form.) 

IN THE COURT OF 

AT DISTRICT. 

CiTiL siric No. OF 19 

‘Miscellaneous A'o. of 19 

resident of 


versus 


resident of 
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App. III. To 

Whebuas the abovenamed 

lias made application to this Court that ; 

you are hereby warned to appear in this Court in person or by a pleader duly instructed 
on the day of 19 , at o’clock in the forenoon, 

to show cause against the application, failing wherein, the said application will ho heard 
and determined ex parte, and it will he presumed that you consent to be appointed guar- 
dian for the suit. 

Ciren under my hand and the seal of the Court this day of 

Judge, 


APPENDIX H. 

No. 5. 

(List of documents produced by Order 13. rule 1). 


IN THE COURT OP 


AT 


Suit no. 


OF 19 


DISTRICT. 


. . Plaintiff. 


. , Defendant. 


List of documents produced with the plaint (or at first hearing) on behalf of plaintiff 
(or defendant). 


This list was filed by 


this 


day of 


19 . 


1 

2 

3 

4 

Seiial 

number. 

Description and 
date, if any, 
of the docu- 
ment. 

What became of the document. 

Z 

a 

B 

9 



If brought on the 
record the ex- 
hibit mark put 
on the docu- 
ment. 

If rejected, date 
of return to 
party, and sig- 
nature of party 
or pleader to 
whom the docu- 
ment was re- 
turned. 

If it remains on 
the record after 
decision of the 
case and is en- 
closed in an 
envelope, under 
rule 24, Chap- 
ter III, the date 
of enclosure in 
the envelope. 



SignaUire of parly m' pleader prodndng (he lisl. 
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APPENDIX H. 
No. IL 


Notice to minor defendant and guardian. 
IN THE COURT OF AT 

Stni No. OP 19 . 


versos 


To 


DISTRICT. 

resident of 
plaintiS 

resident of 
defendant. 


Minor defendant. 


Natural guardian. 

Whebius an application has been presented on the part of the plaintiff in the above 
suit for the appointment of a guardian foi the suit to the minor defendant, you, the said 
minor, and you (1) , are hereby required to take notice that unless 

■within days from the service upon you of this notice, an application is 

made to this Court for the appointment of you (1) or of some friend 

of you, the minor, to act as guardian for the suit, the Court will proceed to appoint you 
or some other person to act as guardian to the minor for the purposes of the said suit. 

Given under my hand and the seal of the Court- this day of 


19 


■Judge. 


App. HI. 


APPENDIX H. 

No. 16. 

The security to be famished under Order XXV, rule 1, shall be' as nearly as may 
be, by bond in tlio following form : — 

In the Court of at 

Svut No. of 19 

. . Plaintiff, 

. . Defendant. 

WHEBE.4S a suit has been instituted in the said Court by the said plaintiff 

to recover from tire said defendant the 

^ sum of rupees and the said plaintiff is residing 

out of British India (or is a woman) and does not possess any sufficient immoveable 
property within British India independent of the property in the suit : 

Therefore, I, inhabitont of , have voluntarily become security, and do 

hereby bind myself, my heirs and executors, to as Judge of the said Court and to his 
successors in office that the said plaintiff , bis heirs and executors, shall, 

whenever called on by the said Court, pay all costs that may have been or may be incurred 
by the said defendant, , in the said suit, and in default of such payment 

I bind myself, my heirs and executors, to pay all such costs to the said Court on its order. 

■Witness my hand at this day of 19 . 

(Signed) 


Witnesses 



APPENDIX IV 


Rules }nade by the High Court of Madras under s. 122. 

O. 3 , r . 4 . — Arid the following as sttb-ntle (4) to 0. 3. r. 4 ; — 

“ (4) NotAvitliatandin _2 the termination of all proceedings in the suit so far as 
regards the client, the appointirent of a pleader shall, unless othenvise provided therein 
or determined by the death of the client or the pleader or by revocation in accordance 
with the provisions of clause ( 2 ) of this rule, be deemed to authorise him to appear or to 
make anj' application or to do any act in connection with getting copies of document' 
and obtaining return of documents produced or filed in the suit or refund of money 
paid into Court in the suit." 

O. 4 , r. 2 . — In 0. 4, r. 2 . nvmbrr the present rule 2 ( 1 ). and add ns rule 2 ( 2 ) — 

“ Registers in accordance with Forms Nos. 14. 15. 10. 17 .and 18 in Appendix H 
are prcscrihed for use in all Civil Courts having juriscliotion over the classes of suit' 
and cases specified therein.” 

[Note. — For the new Forms Kos. 14. l-l. 10. 17 and 18. see below .Ijipendij; II. \ 


O. 5 , IT. 25, 26 . — Substitute the followi ttg for rr. 25 and 20 in 0. 5 : - 

25. Where the defendant resides out of British India and has no Agent in British 
India empowered to accept service, the sunimons may be 
addressed to the defendant at the place whore ho is residing 
and sent to him by post, if there is ])ostal communication 
between such place and the place where the Court is situate. 


Service where defendant 
resides out ol British India 
and has no Agent. 


Provided that, if, by any arrangement between the Local Government of the Pro- 
vince in which the Court issuing the summons is situate and the Government of the 
foreign territory in which the defendant lesides. the summons can he served by an 
officer of the Government of such territory, the summons may be sent to such officer 
in such manner as by the said arrangement may have been agreed upon. 


26. Where— 


(a) in the exercise of any foreign jurisdiction vestedin His Majesty or in the Govern- 


Secvice in foreign terri- 
tory through Political 
Agent or Court or by speci- 
ai arrangement. 


or-General in Council, a Political Agent has been appointed, 
or a Court has been established or continued, with power 
to serve a summons issued by a Court under this Code in any 
foreign territory in which the defendant resides, or 


( 6 ) the Governor-General in Council has, by notification in the Gasette of India, 
declared, in respect of any Court situate in any such terri- 
xvni of'l 9 l 4 established or continued in the exercise of 

any such jurisdiction as aforesaid, that service by such Court 
of any summons issued by a Court under this Code shall be deemed to 1>e valid service, or 
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(f) l)y any arrangement between the Local Government of the Province in which App. IV. 
the Court issuing the summons is situate and the Government of the foreign territory 
in \\ hich the defendant resides the summons can he served by an ofScer of the Government 
of such territory, 

the sunniuins may he sent to such Political Agent or Court, or in such manner as 
may have hecn agreed uimii to the proper ofScer of the Government of the foreign 
territory by post or otherwise, for the purpose of being served upon the defendant ; 
and, if the summons is returned u ith an endorsement signed by such Political Agent 
or by the Judge or other ollieer of the Court or by the olficer of the Government of the 
foreign territory that the summons has been served on the defendant in maimer herein- 
lefoie (liu'Ctod. sucli endorsement sliall be fieomed to he evidence of service. 

O Si ■■■■• 37i 28 , 29 A . — Mull ihi' jollowing nmerulmriit'i andaddiliom lo 0. o : — 

(1) In rnlr il iijin the irorih "‘send it" interl the vords “by registered post 
prepaid for aeknouledament.” 

( 2 ) In rule 28 nfln the wnnli "fli.rU send " inmi the words “ by registered post 
prepaid for aeknowledgment."' 

(I!) Insrit ns rule Sti-.d — 

J^otwitlistanding anything contained in the foregoing rules, where the 
defendant is a public otiiccr (not belonging to His Majesty’s Military or Naval forces 
or His Majesty's Indian Marine Service) sued in his official capacity, service of summons 
shall bo made by sending a copy of tho summons to the defendant by registered post 
prepaid for aclmowlcdgmont together with the original summons, which the defendant 
shall sign and return to tho Court which issued the summons.” 

O. 9 , r. 13 . — Make the Jolloicimj aniendnmii’t to O. 9, r. 13 : — 

(1) Rc-numhor nde 13 as rale 13 (1). 

(2) Add the following as sub-rule (2) to rule 13 ; — 

*• (2) Tlie provisions of Section 5 of the Indian Limitation Act, 1908, sliall 
apj)ly to applications under sub-rule ( 1 ).'’ 

O. 13 , r. 7 . — Add the jnlhu inij proviso to rule 7 (2): — 

" I’roridod that no document shall be returned which by force of the decree has 
become wholly void or useless.” 

O. 20 , r. 1 . — Make the fottmeing amendments to 0. 20, r. 1 : — 

(1) Ro-numbor rule 1 as sub-rule (I). 

(2) Add the following as sub-rule (2) : — 

“ (2) The judgment may be pronounced by dictation to a shorthand 
writer in o^en Court, wheie the presiding Judge has been specially empowered in that 
behalf by the High Court. 

O. 20 , r. 3 . — For 0. 20, r. 3, substitute the following rule : — 

“ The judgment shall bear tbe date on which it is pronounced and shall be signed 
by tbe .Judge and, when once signed, sliall not aftenvards be altered or added to, save as 
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App. IV. provided by section lfi2 nr on review, provided also that, where the presiding judge is 
-.pecially empowered by the High Court to pronounce his judgment by dictation to a 
shorthand writer in open Court, the transcript of the judgment so pronounced shall, after 
such revision as may he deemed necessary, be signed by the judge. ’ 

O. 20, r. 12. — Adtl the following to 0. 20, r. 12 : — 

’■ (3) Where an Appellate Court directs such an inquiry, it may direct the Court 
of first instance to make the inquiry ; and in every case the Court of first instance shall 
on the apjilication of tho decree-holder, inquire and pass the final decree." 

0. 21, r. 17.— /« 0. 21, r. 17. add an r. 17 (5) 

“ Registers in accordance with Forms Xos. 19, 20 and 21 in Appendix H are pres- 
cribed for use in all Civil Courts having jurisdiction over the classes of cases specified 
therein.” 

r^OTE . — f or the new Forms Nos. 19, 20 and 21, see below Appendix II. \ 

O. 21, r. 25 (3).— (1) Amend 0. 21, r. 25 (2), asfollowi:— 

Insert tho words "or cause him to he c.vamincd by any other Court ” nft'r the u ords 
•‘ovamine Iiim." 

(2) Add the following proviso to r. 25 (2) 

‘ Provided that an examination of the officer entrusted with the oxociitiou of a 
process by tho Nazir or the Deputy Nazir under the general or special orders of the Court 
sliall ho deemed to Ijo sufficient compliance witli the requirements of this clause. 

O. 21, r. 43. — For 0. 21, r. 43, substitute the following rules, viz .; — 

43. (1) Where the property to be attached is moveable property, oilier Iban 
agricultural iiroduoo, in tho possession of the judgment-debtor, the attachment shall 
be made by actual seizure, and the attaching officer shall keep the property in liis own 
custody or in the custody of one of his subordinates, and shall bo responsible fur tlie due 
custody thereof, 

provided that, when the properly seized is subject to speedy and natural decay- 
or when tho c.xpcnse of keeping it in custody is likely to e.xceed its value, the attaching 
officer may sell it at once, and 

provided also that, when the property attaclied 'consists of live-stock, jagricultui a 1 
implements or other articles which cannot conveniently be removed and the attaching 
officer does not act under the first proviso ito this rule, he may at the instance of the 
judgment-debtor or of the decree-holder or of any person claiming to bo interested in 
such property leave it in tho village or place whore it has been attached — 

(a) in the ohai'go of tho person at whose instance the property is retained in 
such village or place, if such person enters into a bond in the Form No. 13- 
of Appendix E to this schedule with one or more sufficient sureties for its 
production wlicn called for, or 

(4) in the charge of an officer of the Court, if a suitable place for its safe custody 
bo provided and tho lemuneiation of the officer for a period of 16 days at 
such rate as may from time to time he fixed by the High Court be paid in 
advance. 
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(2) W'honovor an attachment made under the provisions of this rule ceases for App. IV. 
any of the reasons specified iii rule 55 oi rule 57 or rule 60 of this order, the Court may order 
the restitution of the attached property to the person in tvhose possession it was before 
attachment. 


43-A. (1) lA’hener or attached property is kept in the village or place where it is 
attached, the attaching officer shall foillnvith report the fact to the Court and shall 
with his report fontard a list of the piopertj' seised. 

(2) If attached property is not sold under the first proviso to rule 43 or retained 
in the village or place v here it is attached under the second proviso to that rule, it shall 
be brought to the Court-house and dclireied to the proper officer of the Court. 

43-B. (1) lyhenevcr attached jnojerty kept in the village or place where it is 

attached is Ha e-stoek. the pei son at v hose instance it is so retained shall provide for its 
maintenance, and, if he fails to do so and if it is in charge of an offieer of the Court, it 
shall he remoi’ed to the C'ourt-hoose. 

Nothing in this I'ule shall jiieicut the judginenl-dehtor or any person claiming 
to he interested in such stock fioni making such anangenients for feeding the same as 
may not ho inconsislent uith its safe custody. 

(2) The Court may dii( el that an\ sums which have Icon expended by the attach- 
ing officer or ate payable to him, if not duly deposited or paid, ho rcoovered from the 
proceeds of propcrt,\ . if sold, or he ]jaid by the person declaied entitled to delivery before 
he reoeii'es the same. The Court may also order that any sums dcjiositod or paid under 
these rules ho rccoveied as costs of the atlaohracnt from any party to the proceedings." 

[Note . — An nildi/ioiial Form, ban;/ Foim Xo. 15--4, limbroi >)mrtd h Ajijpcndix JS.] 

0. 32 , r, 1 1 -A . — Iv (). 22 ofUr r. 11. o<W lliefonovring as r. 11 -.1 : — 

“ 11-A. Tho entry on the record of the name of the representative of a deceased 
appellant or resjioiident in a matter jieiiding before the High Court in its appellate juris- 
diction, cxccjil in oases under ajij.cal to the King in Council, shall bo deemed to bo a 
quasi-judicial act Aiithin the meaning oi section 128 (2) (i) of tho Code of Civil Procedure 
and may be performed by the Registrar, pi ovided that contested applications and applica- 
tions presented out of time shall he posted before a Judge for disjiosal.” 

Orefer XXVI-A. 

O. 26 =A . — AJIcr O. 211, rrnd Ihi Jullvn Iikj O, 26-il • — 

(1) Tho Court may in any suit issue a commission to such persons as it thinks fit 
to translate accounts and other doouments uhiehoio not in tho language of the Court. 

(2) The report of the Commissioner shall be e.idence in the suit and shall form 
part of the record. 

(3) Before issuing any commission under this Order, the Court may order such 
sum (if any) as it thinks reasonable for the expense of the commission to be, within a time 
to be fixed, paid into Court by the })arty at whoso instance or for Avhose benefit the com- 
mission is issued. 

O. 37, r. 5, — For 0. 27, r. 5, subatituie the following rule : — 

“The Court in fixing the day for the Secretary of State for India in Council to answer 
tho plaint shall allow not less than three months' time from the date of summons for 
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App. tv. llu‘ nocoBaary communicaliiou ^\ith the Go\eriiment through the proper channel and 
toi' the issue of instructions to the Gor cmnient Pleader to appear and answer on behalf 
of the said Reorotary of State for India in Council or the Government and may extend 
the time at its discretion." 

0. 29, r. I- A . — Instrl ax Side 1-A of Order 29— 

■' In suits against a Local Authority the Court in fixing the day for the defendant 
to appear and answer shall allow not less than two months' time between the date of 
summons and the date for appearance.*' 

Order XXXII. 

0. 32, r. 3.— for 0. 32. r. 3. iuklilule the Jolluteing ndr : — 

3. (1) tVhore the defendant ia a minor, the Court, on being salisfieil of the 
act of his minority, shall appoint a proper jei son to 1 e gnardianfor the suit for tb.e minni. 

(2) An order foi the appointment of a guardijin for the suit may 1 e obtained U])on 
a])plication in the name and on I clialf of the minor or by the plaintiff. 

(3) The ai)plication shall be supported hy an affidavit \crifying the fact that the 
proposed guardian has no interest in the niattcis in controrcisy in the suit adrerse to 
that of the minor and that he is a fit person to 1 e so airpointed. The nflidavit shall 
further state the name of the person or persons on whom notice has to 1 eserred under 
tiro provisions of suh.rulc (o). 

(4) An application for the upipointmcnt of a guai dian for tlie suit of a minor shall 
not be combined with an application for bringing on record the legal leprescntatives 
of a deceased plaintift or dcfondaiil. Tbe application shall be by separate lotitions. 

{■>) No order shall be made on any application under this rule except upon notice 
to any guanlian of the minor appsoiiited or deeiared by an authority competent in tlial 
behalf or. uhoie theieis no guardian, upon notice to the father or other natural guardian 
of the minor or, u hen e thei e is no father or other natural guardian, to the ponsnii in w hose 
care the minor is, and after hearing any objection which may be urged on 1 chalf of any 
person served >>1111 notice under this sub-mlc. The notice iccjuiicd by this sub-rule 
shall ho scr\od six clear days botoic the day named in the notice for the healing of the 
application and may I e in form Xo. U sot forth in ap| endix H hereto. ' 

0. 32, r. 4 , — Sor 0. 32, r. i, aubelilute Ih folloirmg rule : — 

4. (1) Any person uho is of sound mind and has attained majority may act 
as next friend of a minor or as his guardian for the suit : 

Provided that the interest of that person is not adverse to that of the ininov and 
that he is not, in the case of a next friend, a defendant, or, in the ease of a guardian for 
the suit a plaintiff. 

(2) Wheic a minor lias a guardian appointed or declared by competent authority, 
no person other than the guardian shall act as the next friend of the minor or be appointed 
as guardian for the suit unless the court considers, for reasons to he recorded, that it 
is for the minor’s welfare that another person be permitted to act or be appointed, as 
the case may be. 
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(3) No person shall without liis consent te appoinietl guardian for the suit. When- App. IV. 
ever an application is made proposing the name of a person as guardian for the suit, 

a notice in form No. 11-A set forth in appendix H hereto shall be served on the proposed 
guardian, unless the applicant himself he the proposed guardian or the pi-oposed guar- 
dian consents. 

(4) Whore tlioio is no other peisou tit and willing to act as guardian for the suit, 
the Court may appoint any of its offictis to he the guardian, and may direct that the 
costs to be incurred by that officer in the p:eifoimanco of his duties as guardian shall he 
borne either by the parlies oi by iin;v one or more of the parties to the suit, or out of any 
fund in Court in which the minor i.s inleicstod, and may give directions for the roiiayment 
or allowance of the costs as pisHce and the ciiciimstanees of the ease may require. 

(o) When a guai di.m loj' tlie smt ol .i niinor defendant is ajipointcd, and i( is made 
to appear to the Court that tlic guauli.iii is not in possession of any, or sufficient funds 
for the conduct of tlie suit on liolialt oi the dciemlailt, and tiiat the defendant will be 
prejudiced in his defence tlicioln . the Court may, from time to lime, order the plaintiff 
to advance moiiojs to the guaulian toi the piiiqiose ot his defence and aU moneys so 
advanced sliall form part of the coals of the plaintiff in the suit. The order shall direct 
that the guardian, as and when diieeted, shall file in Coiiit an account of the moneys 
so received by him. 

0. 33, r. 7. — Adi the Jullotciiig in 0. 32, r. 7 : — 

ltde . — '■ (1-A). Whore an application is made to the Court for leave to enter 
into an agreemout or compromise or forwithdiawal of a suit in pursuance of a compro- 
mise or for taking any other action on behalf of a minor or otlicr pereon under disability 
.iiid such minor or other poison under disability is lepicscnted by counsel or pleader, the 
counsel or picador shall file in Court with the apjilication a certificate to the effect that 
the agieoiiiciit or compromise or action proposed is in his opinion for the lenefit of the 
iiunor or other poison under disability. A decicc or order for the compromise of a suit 
.ijipoal or mutter, to which a iiiiiior or other person under disability is a party, shall 
l ecito the s.inction of tho Court thereto and shall set out the terms of the compromise 
as ill the following i'luin whicli shall le numhned as Form No. 2+ in Appendix 1) to 
this .Schedule."’ 

0. 32 , r. I 4 =A . — hi U. 32 uJUr r. 14, add the jvlhtein'j ai rule li-A : — 

« 

“ 14-A. The appointment or discharge of a next friend or guardian for the suit 
ot a niinor in a matter pending hofoi-e the High Court in its appellate jurisdiction, except 
in cases under appeal to the King in Council, shall bo deemed to he a quasi-judicial oot 
within tho moaning of section 128 (2) (i) of the Code of Civil Procedure and may be per- 
formed by the Registrar, provided that contested applications and applications presented 
out of time sliall be posted before a judge for dis|iosal." 

0. 32 , r. 17 . — Add as rule 17 vj Order 32 — 

“ In suits relating to the pereon or property of a minor or other person under the 
superintendence of the Court of Wards the Court in fixing the day for the defendant 
to appear and answer shall allow not less than two months’ time between the date of 
siiiiinions and the date for appearance.” 
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App. IV. ORDER XU. 

O. 41, r. 1, — ( 1 ) Add the following sentence to sub-r. ( 1 ) of r. 1 : — 

“ The copy of the judgment shall he a printed copy in eveiy case in which the High 
Court has prescribed that the judgment shall be printed when a copy is applied for 
for the purpose of appeal.’’ 

(2) Add the following sentence to sub-r. (2) of r. 1 : — 

*' The memorandum shall also eontain a statement of the valuation of the appeal 
for the purposes of the Court Fees Act.” 

0 . 41, r. 9. — Substitute the foUowiug for r. 9 (2) : — 

“■ Eegisters in accordance with Forms Nos. 22, 23, 24 and 25 in Appendix H are 
prescribed for use in all Civil Courts having jurisdiction over the classes of siuts specided 
therein.” 

[Note. — Fur the new Forms Kos. 22, 23, 24 and 25, sec A}.pendix H below. ( 

0 . 41, r. 18. — In 0 . ii,r. IS, after the words “cost of serving the notice” insert 
the words “ or if the notice is returned unserved, to deposit within any subseguent 
period fl.vod the sum required to defray the cost of any further attempt to serve tlie 
notice.’’ 


0 . 41, r. 31 . — Substitute the following for r. 31 : — 

31. The judgment of the Appellate Court shall be in writing and shall stat( — 

{a) the points for determination ; 

(6) the decision thereon ; 

(c) the reasons for the decision ; and 

(d) where the decree appealed from is reversed or varied, the relief to u hich the 

appellant is entitled ; 

and shall bear the date on which it is pronounced and shall be signed by the Judge or 
the Judges concurring therein ; provided that, where the presiding Judge is specially 
empowered by the High Court to pronounce his judgment by dictation to a shorthand 
writer in open Court, the transcript of the judgment so pronounced shall, after sucli 
revision as may bo deemed necessary, be signed by the Judge. 

ORDER XU-A [new). 

Appeals to the High Court from original decrees of Subordinate Courts. 

1. The rules contained in Order XLI shall apply to appeals in the High Court of 
J udicaturo at Madras with the modifications contained in this order. 

a. (1) The memorandum of appeal shall Ic accompanied by the picscribcd ices 
for service of notice of appeal and the receipt of the accountant of the Court for the sum 
pi'CBcrihed hy the rules of Court. 

(2) Unless otherwise ordered the period prescribed by the notice for entry 
of appearance by the respondent shall be twenty-five days from the service of notice 
upon him. 
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3. (1) If the respondont intends to appear [and defend the 'appeal he shall App. IV. 
within the period speciflod in the notice of appeal enter an appearance by filing in Court 

a memorandum of appearance. 

(2) If a respondent fails to enter an appearance within the time and in 'the 
ma nner provided by the sub-rule above, ho shall not te allowed to translate or print 
any part of the record. v 

Provided that a respondent may aijply by petition for further time, and the Court 
may themipon make such order as it thinks fit. The application shall be supported 
by evidence to bo given on affidavit as to the reason for the applicant’s default, and 
notice thereof shall he given to the appellant and all parties who have entered an appear- 
ance. Unless othenviso ordered the applicant shall pay the costs of all parties appearing 
upon the application. 

4. (1) The memorandum of aiipeal and the memorandum of appearaneo shall 
state an address for service within the City of Madras at which service of any notice, 
order or process may bo made on tho party filing such memonindum. 

( 2 ) If a party appears in iierson, the address for service may be within the 
local limits of tho jurisdiction of the Court from whose decree the appeal is preferred* 

Provided that if such party suhseriucntly appears Iiy a pleader he shall state in the 
vakalat an address for service within tho City of Madras, and shall give notice theieof 
to each party who has appeared. 

(S) If a party appears by a picador, his addiess for service shall be that of 
his pleador. and all notices to tho party shall be served on his pleader at that address. 

5 . The Court may direct that service of a notice of appeal or other notice or pro- 
cess shall be made by sending tho same in a legislered cover prepaid for aoknowledg- 
nient and addressed to the address for service of tho party to bo served which has been 
filed hy him in the lower Court. I’rovided that, after a prarty has given notice of an 
address for service in accordance witli Rule 4. service of any notice or process shall be 
made at such address. 

6 . All notices and ]n'occas. other than a notice of appeal, shall be sufficiently served 
if left by a party or Ids pleader, or by a jierson employed by llic pleader, or by an officer 
of the Court, between the hours of 1 1 a.m. and 5 p.ni. at the address for service of the 
party to ho served. 

7 . Notices which may be served by a party or his pleador under Eule C, or which 
are sent from the office of the Registrar may, unless the Court otherwise directs, be sent 
hy registered post ; and the time at which the notice so posted would be delivered in 
the ordinary course of post shall bo considered as the time|of service thereof and the 
posting thereof shall be a sufficient service, 

8 . If tliei'o are several respondents, and ail do |not appear by the same pleador, 
they shall give notice of appearance to such of the other respondents as appear separately. 

9 . A list of all cases in Avhich notice is to be issued to the respondent shall be affixed 
to the Court notice board .after tho case has teen registered. 
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App. IV. >0. (i) If upon a case Loing caUod on toi lieaimg the Court, it apiieau that 
the letord has not been tianslaied and printed in accoidanco tMth the lules of Couit, 
the Court may hoar the appeal oi dibmibb it, or maj' adjourn the heaiiiig and diiect the 
jioity m default to paj cubts, oi ma> make buch oidci as it thinks ht 

(_’) If the Couil pioeeodb to heal the appeal, it may lefuse to lead oi lefei 
to an^ jiait of the lecoid ttlubh is not tntliided in the punted papeis 

II When costs aie awaided, unless the Couit otlioittise oidcib the costs ot a 
paity appoaiiiia upon any application hoioie the Registiar oi the Cniut sliall lie 
Rb. la, and the costs ol appaaiim; when the appeal is inthodaih cause listtui hiial 
heaiiiii' and IS adjourned shall be Rs 'll) At the leijuest ot any pait 3 , the Reaisti ii sliall 
cause the oidc i to be diaw n up aud the s iid costs to he insoited therein 

Jdemoiandaiii oj Ubjuhons 

13 . (1) It tlie acknowledgment mentioned in Rule 22 (J) ot (.lulu \Lt is not 
hied, the lespondent shall togetlici with the memorandum ot objections file -.ii many 
copies thcicof as theic aie paitiis aflected thoiebj. 

(2) The picscnhccl lets loi scnict shall 1 c picseiitid tcuethei w itli tin memo 
randum to the Registiai 

13. It any paity 01 the ploadci ot any jiaity to whom a memuiaiidiim ot (il>|uctiuiis 
has been tendeieci has lotusod ot neclected foi thiee days fiom tho date ut tcndci to give 
the acknowledgment mentioned m Rule 22 (3) of Older XLI, the icspundeiit may hie 
an aflidavit stating the tacts and the Begistiai may dispense with seiviec of the topics 
mentioned 111 Rule 12 (I) 

14. Rule 21 ot Oiclei XLI shall not ajixily to the High Conit 11 jiidi’ment is given 
oially a ehoilhand note theicct shall Ic taken hy an ofhcci ot the ( unit and a liansenpt 
made by him shall he sinned oi initialled by the Judge 01 by the Judses cuiicuiimg 
theiein aftei making such coiicctious as may bo consideiecl necessan 

ORDER XLl-B (new')- 

1. The lules of Oidei XLI-A shall ajiply, so far as may be. to appeals 10 llie High 
Couit of Madias uiidei clause 15 ot the Lettei s Patent ot the said Com t . 

Piovided that it shall not be neccssaiy to hie copies of tho judgment ,inil cletice 
appealed liom 

2. Notice oi the appeal shall be given in mannei piesciibeel by Uidei \LI-A. 
Rule b, 01 if tho party to bo solved has appeared m person, in mannei picsciibed liv Rule 
5 of the said order. 

ORDER XLI I (ww). 

A ppaih) from appdUik decrees 

1. Tho lulcs ol Oidci XIA and Onlei XLl-A shall apply, so iai as nia\ he, to 
ajipealb to tho High Couit of Juehcature at Madras troni appellate dcciees with the 
modihcations contained in this Oidei. 

2 . (1) The memorandum of appeal shall be punted 01 type-wiitten and shall be 
coinpanied by the following papeis ; — 

A copy thoreot ; one oortifiod copy and one plain punted 01 tyxie wiitu-n copy ot 
1 e tied ees ot CViuit ol first instance and ot the Appellate Couit; Icmi pimteJ copies 
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of each of the judgments of the said Courts, one copy of each judgment being a certified App> IV> 
copy ; and the receipt of fhe accountant of the Court for the sum prescribed by the 
rules of Court. 

(2) If any ground of appe.!] is based upon the construction of a document, a print- 
ed or type-written copy of such document shall be presented with the memorandum 
of appeal. 

Provided that if such document is not in the English language and the appellant 
appears by a pleader, an English translation of the document certified by the pleader, 
to be a correct translation shall bo presented. 

(3) If the appellant fails to comply with this rule, the appeal may he dismissed. 

ORDER XLIll. 

0. 43 , r. 2 . — Subslitide the fnlloidng for r. 2 ; — 

“ 2. The rules of Order XLI and of Order XLT-A shall apply, so far as may be, 
to appeals from the orders specified in Rule 1 and other orders of any civil Court from 
which an appeal to the High Coiirt is allowed under any provision of law : 

Provided that in the ease of appeals against interlocutory orders made prior to 
decree, the Court which passed the order appealed from shall not send the records of 
the case unless an order has been made for stay of further proceedings in that Court.” 

0. 43 , r. 3 . — Add the foUomng as t. 3 of 0. 43 : — 

“3. A memorandum of appeal from an appellate order shall be accompanied by 
a printed or typed copy of the memorandum or application and of any papers filed 
therewith.” 


Appendix B to Schedule I. 

Form No. 1 . — Insert the following vote in red ink iu Form No. 1, namely . — 

” Also take notice that in default of your filing an address for service before the 
(lay before mentioned you are liable to have your defence slnick out.” , 


. Appendix D to Schedule 1. 

Form No. IO*A. — Insert in Appendix D the following as Form No. 10-A ; — 
FORM No. 10-A. 

Eutal DEOBnn bob sale [Obdbb 34, bulb 5 (2), ob Obdeb 34, bole 8 (4)]. 

(Ttfle). 

Upon reading the pieliminaty' decree passed in the above suit and the applieation 

of the-,^'““*'® dated and upon hearing Mr. 

d(!lenaant ” 

for plaintiS and Mr, 

for defendant and it appearing that tho payment directed by the stud decree has not 
been made. 

It is hereby decreed as follows : — 

( 1 ) that tho mortgaged property or a sufficient part thereof be sold and the pio- 
ccode of the sale (after defraying thereout the expenses of the sale] be applied in pay- 
ment of what is declared due in the aforesaid preliminary decree together 


.3* 
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App. IV. snbeequent intereBt and subsequent costs and that the balance, if any, be paid 

to the-^^^- or 'other person entitled to receive it,; (2) that if the net proceeds of 

the sale are insufficient to pay such amount and such subsequent interest and costs in 

full the-,^'‘‘‘“*'‘^bo at liberty to apply for a personal decree for the amount of tlic 
aerendant •' '■ 

balance; and (3) that the also 

for the costs of this application. 

[Here enter (description of mortgaged property in English or in the language of the 
Court.] 

Note.— ( 1) In the ease of a decree under Order 34, rule 5 (2), score out the words 
plaintiff and defendant below the lines and in Itha case of a decree under Order 34, rale 
8 (4), score out the same words occurring above the lines. 

(2) Direction No. (2) should be struck ont if the personal liability has not been adju- 
dicated in the suit or has been declared not to exist. 


FormiNo, lO-B. — Insert in Appendix D the following as Form No. 10-B 
EORM No. 10-B. 

Pinal decbbe eoe BEPEMpnoN [Obbeb 34, bele 3 (1), Oedeb 34, eele 5 (1) 
AND Oedeb 34, eele 8 (1)]. 

(Title.) 

Upon reading the preliminary decree in the above suit on 
the application of the LA. No. , dated 

and after hearing jllr. 


and 


pleader for the 

and Mr. pleader for the 

and it appearing that the payment directed by the 
aforesaid decree has been made : — 

It is hereby decreed as follows : — 

That deliver, up to the or , to such person as ho appoints 

all documents in his possession or pow or relating to the mortgaged property and do also 
retransfer the property to the from the mortgage and fr om aU incum- 
brances created by the or any person claiming under him (or by those under 

whom he claims) and do also put possession of the property. 

SOHEDELE. 

Description of the mortgaged properly. 

The costs of proceeding : — 

Particulars. Amount 

Noie. — (1) In the case of a decree under Order 34, rule 8 (1), score out the words 
plaintiff and defendant above the lines ; in the case of decree under Order 34, rule 3 
( 1) and rule 5(1), score out the words plaintiff and defendant below the lines 
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(2) The words “ or 1?y those under whom ho claims ” wMl he inserted only i£ the App. IV. 
mortgagee deriyes title from an original mortgagee. 

Form No. 24 . — Add the following as form No. 24 In Appenaix D : — 

FORM No. 24. 

[DeCKEE SAN CHOKING A COSIPROlItSE OF A STOI ON EinAEF OF A MINOR OR LENATIC.] 

{Title.) 

Th’S suit coming on this clay for final disycsal in tlo yrcFente of, etc., and C. D., 
the defendant, a minor by E.F., h's guardian ad litem, applying that this suit may le 
compioniised in thoieins of an agieenront in writing, dated tie day of 

and made between A.B., the plaintiff of the one part, and the said 
C.D. hy the said guaidian ad lltcni of tl 0 otl er part, (or, on tl 0 terms hereafter set forth) 
and, it appearing to this Court that the said compromiRo is fit and proper and for the 
benefit of the said minor, this Court doth sanction tl e said compromise on behalf of 
the said minor, and with tl e cor sent of all parlice hereto ; It is ordered as follows ; — 

{Set otit the toms of the compromise.) 


Appendix E.to Schedule I. 

Form No. 1 5, — for the word “ Dated ” sitbstiMe the words “ Given under my hand 
and the sc al of tho Court, tliis day of .” 

Form No. 15=A — Add the following as form No. 15-A in Appendix E ; — 

FORM No. 15-A. 


Bond for Safe Custody of Move-abee Property attvched and left 

IS CtlAEGE or PEH-SON INTERESTED AND SURETIES. 

(Order XXI, rule 43.) 

In the Court of at 

Civil Suit No. of 


C. D. of 

Know all men hy these presents that we, IJ. of etc., and 

K.L. of ! etc., and M.N. of etc., are jointly and 

.severaDy bound to the Judge of tho Court of _iii 

Rupees to he paid to the said Judge, for which payment 

to be made we bind ourselves, and each of us, in the whole, our and each of onr heirs, 
executors and administrators, jointly and severally, by these presents. 

Dated this day of 191 

And whereas tho moveable properly specified in the schedule hereunto annexed has 

heen attached under a warrant from the said Court, dated tho 

day of 191 in execution of a decree in favour of 

in suit No of 191 on the file 

of and the said property has heen left in the charge of tho 

said I.J., 



500 


APPENDIX IV. 


Rules— Mad. 

App. IV. Now the oondlUou o£ tluB obligation is that, if the above bounden I. J. shall duly 
acoount for and produce when required before the said Court all and every the properly 
aforesaid and shall obey any further order of the Court in respect thereof, then this 
obligation shall be void ; otherwise it shall remain in full force. 

I.J. 

K.L. 

M.N. 

Signed and delivered by the above bounden in the presence 

of . 


Appendix F to Schedule I. 

Form No. 9 * — For Form No. 9 of Appendix F, anistiiute — 

FORM No. 9. 

Appoiumest or a Eeceiver. 

(0. XL, r. 1.) 

(Title.) 

Wheheas it appears to tho Court that in the above suit it is just and convenient 
to appoint a receiver of the properties specified below (or whereas the properties specified 
below have been attached in execution of a decree passed in the above suit on tho 

day of 191 in favour of ). 

It is hereby ordered that AB bo appointed (subject to his giving security to the 
satisfaction of tho Court) the receiver of tho said property and of the rents, issues and 
profits thereof under Order XL of the Code of Civil Procedure, 1908, witii all powers 
under the provisions of that order, cvcopl that he shall not without Icar c oi the Court 
(1) grant leases for a term exceeding three ye.irs or (2) institute suits in any Court 
(except suits for rent) or (3) iiistituto appc.nls in any Court (except from a decree in a 
rent suit) where the value of the appeal is over Es. 1,000 or (4) expend on the repairs 
of any property in any period of two years moic than half of the not annual rental of the 
property to bo repaired, sucli rental being calculated at tho amount at which tho pro- 
perty to be repaired would bo let when in a fair state of repair, provided that sucli 
amount shall not exceed Es. 1,000. 

And it is further ordered that - to tho above suit and all persons 

defendants 

claiming under them do deliver up quiet possession of tho properties, moveable and 
immoveable, specified below together with all leases, agreements for lease, kabuleats. 
account books, papers, memoranda and writings relating thereto to the said receiver. 
And it is further ordered that tho said receiver do take possession of tho said property, 
moveable and immoveable, and collect the rents, issues and profits of the said immoveable 
property, and that the tenants and ocoupiors do attorn and pay their rents in arrear and 
growing rents to the said receiver. And it is further ordered that the said receiver shall 
have power to bring and defend suits in his own name and shall also have power to use 
the names of the plaintififs and defendants where necessary. And it is further ordered 
that the receipt or receipts of the said receiver shall be a sufiScient discharge for all 
such sum or sums of money or property ns shall bo paid or delivered to him as such 
receiver. 



MADRAS HIGH COURT RULES. 


501 


Rules— Mad. 

And it is furthei ordered that the said receiver do out of the iiiet monies to he received App. IV. 
by him pay the debts due from the said and shall he entitled 

to retain in his hands the sums of Bs. for current expenses, hut subject 

thereto shall pay his net receipts, as soon as the same come to his hands, into Court to 
the credit of this suit. Ho shall once in every months file bis accounts and 

vouchers in Court, the first account to be filed on the day of 

and to be passed on the day of . He shall he entitled 

to commission at the rate of Bs. per cent, on the net amounts collected 

by him or to the snm of Bs. per month (or as the case may be) as his remunera- 

tion (or ho shall act without any lemuneration). 

And it is further ordered (nlicio an .additional oilice establishment is required) 
that the said receiver shall be allou od t o charpe to the estate in addition to his own office 
ostahlishment the following fuither establishment : — 

(Heio enter specification of property.) 

Given under my hand and the seal of the Court, this doy of 

101 


Appendix Q to Schedule I. 

Form No. <S. — Insert the foUomng note in red ink in Form No. 6, namely 

“ Also take notice that if an address for service is not filed before the aforesaid 
date, this appeal is liable to be hoard and decided as if you had not made an appear- 
ance.” 

Form No. 6- A . — In Appendix G, insert the fcHoieing as Form No. 6-A : — 

Bokm No. 6-A (Order XLI-A, rule 2). 

Notice to Respokbest. 

{Cause title.) 

Appeal from the of the Court 

of dated the day 

of 

To 

Respondent. 

Take notice that an appeal from the above decree (order) has been presented hy the 
abovenamed appellants and registered in this Conrt, and that if you intend to defenc 
the same you must enter an appearance in this Court and give notice thereof to the appel 
iant or his pleader within 25 days after service of this notice on you.f 

If no'appearsace is entered on your behalf by yourself, your pleader or some one by 
law authorized to act for you in this appeal, it will he heard and decided in your absence 

The address for service of the appellant is that of his pleader Mr. A. B. of {inset 
address) Madras. 

{If the appellant appears in person, insert Ms address for service ) 

Given under my hand and the seal of the Court, this 
day of ID . 
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App. IV. [Interlocutory application No. of 19 has been made by appellant, and 

execution has been stayed (or other order made) by Order dated the day of 
19 . ]. 

Form No. 6-B . — In Appendix G, insert the following as Form No. 6-B .• — 

Poem No. 6-B (Order XLI-A, rule 3). 

Memoeamddm of Appearance. 

{Cause title.) 

Take notice that the Respondent intends to 

appear and defend the above appeal, and that his address for service of all notices and 
process is (insert address.) 

The said respondent requires a list of the papers which the appellant proposes to 
translate and print. 

Dated the day of 19 

(Signed) C. D., 

Vakil for Jtespondenl. 

To the Registrar, High Court of Judicature, Madras. 

Appendix H to Schedule 1. 

Form No. 1 1, Substitute the following for Form No. 11 of Appendix II : — 
POEM No. 11. 

Notice to Guaediae' appointed or declaeed, oe to father oe othbe staitoal 

GUAEDIAJf, OE TO TEE PEESOH IN CHARGE OF THE MINOE. 

[Order XXXII, rule 3 (5).] 

(Title.) 

To 

Guardian appointed or declared, or father or other natural guardian, or person in 
charge of the minor. 

Whereas an application has been presented on the part of the 
in the above suit for the appointment of a guardian for the suit for the said minor, you 
are hereby required to take notice that, unless within days from the 

service upon you of this notice an appUoation is made to this Court for the appointment 
of you or of some friend of the Said minor to act as guardian for the purposes of 

said suit, the Court will proceed to appoint some other person to act os guardian 
111 the said minor for the purposes of the said 

Given under my hand and the seal of the , Court' this day of 


191 . 
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Form No. Il-A. — l]i Appendix B, insert the following Form as Form No. 11-A App« 
I’ORM No. ll-A. 

Notice to Pbotosed GnASDiAu. 

[Order XXXII, rule i (3).] 

{TiOt.) 

To 

reeidiog at 

Take notice that the ahovenanied petitioner has made an application to this Court 
to appoint ,you guardian dor the suit of minor defendant 

in No. of 191 and that the said appli- 
cation ivill be heard on the day of next. 

Given under my hand and the seal of the Court, this day of 

191 . 

Form No. 14. — For Form No. 14 of Appendix B, gwhdUute : — 

FORM No. 14. 

Begisieb oe Obdieaey Suits instituted. 

Court — 

Year — 

iHslruclions. 

If the suit has been received by transfer, or instituted under Order XXXVII, Sohe- 
dule I, C.C.F., a note should be made to that effect at the head of the page. 

2. If a suit is remanded under rule 23, Order XLI, or restored to die under rule 9 
or rule 13, Order IX, Schedule I, C.C.F., note under item 2. the date or restoration to 
file. 

3. Under the head “ Particulars of daim ” enter particulars retiuirod by clauses 
[g] and (li) of rule 1, Order VII, Schedule I, C.C.P., and also the value of the suit as re- 
quired by clausa (t) of that Order and with special reference to Judicial Statements Nos. 

VII and VIII and H.C. Circulars Nos. I0S4 of 1870 and 2253 of 1894. Entries under 
heads 3, 4 and 6 should be full, for embodiment in the decree, as required by rule 6, 

Order XX, Schedule I, C.C.P. 

\ 

4. Note carefully the new heads 8 and 10 and fresh additions to heads 9 and 13. 

5. The certified copies of Judgment and Decree in Second Appeal sent to the lower 
Appellate Court should be forwarded by it to the Court of First Instance which will ' 
return them to the former Court .after recording the noccsa.ny entries under head 9 of 
this Register. 

6. A note should be made of all parties brought on or struck off the record under 
Order I or XXII, Schedule I, C.C.P., and also of any withdrawal of the claim or a portion 
of the claim against any of the defendants. 
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App. IV. 7. Any amendmenta or alterations made during the {nogiess of the suit in the 
value or particulars of the claim or as to the date or place of cause of action should 
appear under head S. 

1. Ordinary Suit No. oj 191 . 

I Presentation. 

2. Date of -< 

{ Filing. 

3. Plaintiff — Name, deseiiption and place of abode. 

i. Defendant — Name, description and place of abode. 

£i. PAETICrLAKS OF CLAIM — Claim for 

Cause of action arose at on 

6. Date for Defendant’t first appearance. 

I Plaintiff. 

Vakil fort 

( Defendant. 

7. Date of Judgment and result. 

8. Number of application for review (or re-hearing) with result and date. 

Tresh Judgment, if any, wUh date. 

9. First Appeal No. of 191 . Besult with date. 

Second Appeal No. of 191 . Besult with date. 

10. Note of any orders passed under rule 11, Order XX, rule 2, etc.. Order XXI, 
Schedule I, C.C.P. 

11. Execution — 


Bo. 

Date of 
appUcatlon. 

Order 
and date. 

Agahutehom. 

For rAat,and 
amount, U lor money 

Amount ol 

1 coats. 

1 


i 

• 

• 1 

• 

Ss> 

1 

A. 

P. 
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13. Setum of Ezeaitioni— 
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App. IV. 


Amount 
paid into 
Court. 

Peisons arrested. 

Minute of other return than payment or 
aireet and date of every return, itidud- 
in} entry of order in appeal icitA dale. 

Bs. 

A. 

P. 

1 

1 

1 : 

1 

j 

! 

1 



Form No, 15 . — AMthefollomng at Form No. 15 in App. B 
FORM No. 15. 

Keoistee of Ssiall Caosb Sens iksutotbd. 


Court — 
Tear — 


InSlratiiona, 

If tbe suit bus been received by transfer or remanded or restored to file, a note should 
be made to that effect at the head of the page. 

2. Under the head “ 6 . Particulars of claim” enter particulars requited by danse 
(g) and (h) of Rule 1, Order VIII, Schedule I, C.C.P., and also the tndue of the suit os 
lequiied by clause (1) of that order. Rntries under heads 3, 4 and 6 should be full, for 
embodiment in decrees, as required by Rule 6 , Order XX, Schedule I, C.O.P. 

3. A note should be made of all parties brought on or stmok off the record 
under Order I or XXII, Schedule I, G.C.P. 

4. Any amendments or alterations made during the progress of the suit in tbe 
value or particulars of the claim or as to the date or place of cause of action should 
appear under head S. 
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App. IV. 1- Simril Cause Suit No. a/191 . 

( Presentation. 

2. Date of { 

{ Piling. 

3. PLAtNin'S' — Name, description and place of abode. 

i. DEiBNDAiiT — Name, description and place of abode. 

5. Pamictilabs or claim — Clam for 

Cause of action arose at on 

6. Date for Defendant’s first appearance. 

1 Plaintiff. 

Vakil for < 

I Defendant. 

7. JnnoMBBT, date and result. 

8. Number of application for review (or re-hearing) with result and date 
Fresh Judgment, if any, m& date. 

9. Eevision Case No. of 191 ivith result and date. 

10. Note of proceedings," if any, taken under Rule 11, Order XX, Rule 2, etc,, Order 
XXI, Schedule I, C.C.P. 

11. Execution — 


So. 

Date of 
application. 

Order 
and date. 

Against whom. 

For what, and Amount oi 

nmoimt, if for monc 3 costs. 





BS. A. F. 


12. Beturrt of Execution — 
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App. IV. Form No. 17 . — Add the following as Form No. 17 in App. H : — 

PORM No. 17. 

REaiSTEB or Civn. MiBCELtiANSovs Cases Beceiveo 
( oir THE Side). 

Gowrt — 

Tear — 


Instructions. 

1. In this register must he entered all cases ordered bj- H. C. fit calar No. 557 of 
1888 to be shown as miseellaneous applications for purposes of Judicial .Statement No. 
IX, Part 2, as well as cases of contempt of Court {vide H. C. Circular No. 2928 of 1892). 

2. In the matter of references under the Land Acquisition Act, enter in column 
3 the number and date of letter of reference, in column 4 the designation of the officer 
making the reference, in column o the name of the claimant, and in column 6 whether 
the reference is under section 18, 29 or 30 of the Act. 

3. In the matter of references under section 16 of Madras Regulation III of 1802, 
enter in column 3 the number and date of letter of reference, in column 4 the designation 
of the officer making the reference and the name of the deceased, in column 5 the name 
of the claimant, if any, in column 6 the w’ords “ Section 16, Madras Regulation III of 
1802,” and in the last column the number and date of reference, if any, made to GoTorn- 
ment and its result. 


OB 

dl 

01 

« 

C 3 

1 

1 

41 

0 

1 
*4 

0 

0 

1 

c 

0 

S 

0 

a 

a 

0 

0 

1 

0 

to 

a 

V 

•d 

« 

49 

V 

0 

g 

0 

V 

0 

u 

0 

I& 

ITame of 
petitioner, If 
any, and of Us 
vakil. 

Name of 
Uefendautani 
of his vaUl. 

Purport of 
case and section 
of law. 

Final Older 
with date. 

*d 

a 

9 

■3 

S 

h 

A 

1 

1 

a 

<M 

0 

M 

0 « 

II 

1 

2 

3 

4 

6 

6 ' 

7 

8 


1 









FORM No. 18. 

RBOISTEB of illSOELLANEOlTS CASES DISPOSED OP; 
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App. IV. 
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■App. IV. Form No. 19. — Add the foUovdng as Form Nu. \Q in App. H : — 

FORM No. 19. 

\ 

Riuister of Exjsc-utiok Petitioks Received 
( ox TUB side). 

Court — 

Pear — 

InelrucUone. 


Applioationa for transmission oi decrees for execution lieyond tlie jurisdiction of the 
Courts passing them should not be entered in this Register, but must be entered in the 
Register of MiscoUaneous Cases Received (Form No. 17). 



Form No. 20 . — Add tJiefoUoicing as Form No. 20 in App. 3 ; — 
FORM No. 20. 


Reoisteb oe Decbees oe othe^ Couets Received eob 
Exeoetiox ehdeb Sections 38 and 39, C. C. P. 


Court — 
Tear — 
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Form No. 21 , — Addjhe foUouatfi as Form No. 21 in App. E App' IV. 

FORM No. 21. 

Register op RxEoxmoir PEnnous Disposed op. 

Coml — 

r€flr — 

hisUnelims. 

1. Tho date to be entered in column 4 viU alwaj’s be tbe latest date. Intbe case 
of petitions lestoied to file, tbe date of original institution should be entered, and tbe 
date of restoration noted in tbe column of remarks. 

3. Note in tbe remarks column tbe number of judgment-debtors imprisoned in 
each case, tbe value of decree under 'wbicb judgment-debtor was imprisoned and date 
■when sent to jail and date of release, for Ibo purposes of columns 34 to 37 of Statement 
No. XL 
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App. IV. Form No. aa. — Adi (Ke following as Form No. 22 i» Ag^ H ; — 

FORM No. 23. 

Kecisieb oe Appeals beceited. 

Cottrt — 
r«or — 

Instructions. 

Appeals from orders which have the force of decrees should he shown in this rogistci 
and not in the Begister of Iliscellaneous Appeals Bccehed (Form No. 2i) in which 
appeals from other orders should be entered — vide E. C. Circular No. 3400, dated 22nd 
December 1893, and section 2 (2) and Buie 5, Order XXXVI, Schedule I, C.C.P. 

2. Under item a. Particulars of suit and decree appealed from ” enter also 

nature and value of appeal, with special reference to the information required by annual 
statement No. X, Farts 3 and 4, and H. C. Circulars Nos. 1054 of 1870 and 3253 of 1894 
In cases of appeals against orders having the force of decrees substitute the word “ Order ” 
for “Decree” and add after date the words “passed under C.C.P. on M.P. No- 

of I .” 

3. If the appeal has been received by transfer, a note should be made to that effect 
at the head of the page. 

4. If an appeal is remanded under Rule 23, Order XLI, Schedule I, C.C.P., note 
under head 2 the date of restoration to file. 

5. A note should bo made of all parties brought on or struck off the record under 
Order I or XXII, Schedule I, C.C.P. 

1. Appeal No. of 191 . 

I Frcbentation. 

2. Date of < 

I Filing. 

3. Appbllast — N ame, description and place of abode. 

4. Rbsposdeht — Name, description and place of abode. 

6. Paetictilaks of suit asd decree appealed agaikst. Decree of 

the Court of dated 191 

tji Original Suit No. of 191 . 

Value of relief 


Particulars of rdief. Claimed. Decreed. Appealed against. 

BS. A. P. BS. A. P. BS. A. P. 

6. Hearing if any, under Rule 11, Order XLI, Schedule I, C. C. P., and result with 
date. 

7. Date for Respondertt’s first appearance. 

I Appellant. 

Vakil for •< 

( Respondent. 

8. JuDOMEET, result and date. 

9. Objections, under Rule 22, Order XLI, Schedule I, C.C.P., if any, filed by whom, 
and value. 

10. Number of Application for review (re-heoring] with result and date. 

Fresh Judgment, if any, with date. 

11. Second Appeal No. of 191 . Result with date. 
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Form No. 23 , — Add the following as Form 2fo. 23 in 'App. H : — 


App. IV. 
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App. IV. Form No. 34 . — Add the foUmving as Form No. 24 in App. H ; — 

PORM No. 24. 

BgOISTEB OE MlSQELLAliEOITS APPEALS BLOEIVED. 

Conrt — 

Tear — 

Instmctions. 

Appeals from orders which haye the force of decrees skoMnot be shorn, in this 
register. Appeals from other appealable orders only should find place in this register. 

2. If necessary, give value of appeal under head, 

3. A note should he made of all parties brought on or struck off the record under 
Order I or XXII, Schedule I, C.C.P. 

1. Miscdkmeims Appeal No. of 191 , 

2. Date of 

3. Appellant— N ame, description and place of abode. 

4. Respondent — Name, description and place of abode. 

5. Fabticulabs op Obdeb appealed against — Order of Hie Court 0 

dated 191 , passed 

on M.F. No, of 191 , in Original Suit No. 

of 191 . 

Appeal under of 

6. Hearing, if any, under Rule 11, Order XLl, Schedule I, C.C.P., and result with 
date. 

7. Date for Respondents first appearance. 

f Appellant. 

Vakiifor ...{ 

(_ Respondent. 

8. JuDOUENi — Result and date. 

9. Objeotions under Buie 22, Order XLI, Schedule I, C.CrP., if any, filed by whom. 

10. Number of application for review (or re-hearing] with result and date. 

Fresh Judgment, if any, with date. 




MADEAS HIGH COURT BURES. 


.516 


Rules — Mad. 


Form No. 35 . — Add thejolloaing as i'orm No. 2D in App. H : — 


£ 

o 



£ 


o 



o 

•4a 


'd 

i 


p 



tt 

« 

c 

a 

c< 

K 

il 

Im' 

g . 

r 

It 

§«3 


■nx lapio »inil Japan saoBaaJqO 

0 

•H 

S 


0 t ^*9 

^C.S pa 
g«N 0 0 2 
^ a9.aM 0 

S«8¥5« 

aalS® 

■<|Og| 

■(«t »» 8t 

fiomaioo) pa^sojDOQ 

cs 

10 

« 


*(XT 098 

scnontoo) pi^sd^noon^ 

rt 

s> 


aM 

9 

-9 

0 

m 

0 

m 

0 

4 i 

« 

0 

€ 

e 

c 

S 

2 

‘fa 

<ta 

fa 

•pDpnsmaH 

0 

ri 

a 

iH 


•passaAiii lapio 

ud 

H 

00 

1 -t 


'payipow idpjQ 

■# 

H 

0 - 

-4 


’poQKjyaoojopjQ 

» 

H 

(0 

rt 


•jbTtaojdtnoo 

JO uoHi’jfiqJu iq JO *q9B0 UQ 

N 

iH 

>'5 


J 9 

■£ 

0 

<j 

"S 

1 

•popnumOH 

H 



*pah>jaj.oj jd^ao 

0 

rH 

w 


’poyipotujopjo 

C» 

SI 

rH 


•patSjyaoi^DpjO 

<30 

H 


' pofooasoid 

90a asuiiai{90 JO 9iaQjop joj posBitugiQ 


= 

H 


'I'lK lap^O 'It Jopnn powitUBia 

0 

a 


*!)iaoQ joqion's 09 pwRjsuvJx 

*0 

to 


*(SB 0 da|p;o 99 iiQ 




oi[9 1^0 9d]3a9j 9i[9 |0 10 |o 09va 

BO 



•JO 

pafiodaipiiisddvsilooaiindOBiu 01(9 jo loqtanK 

01 



'.lofttimn ivpae 

iH 



App. IV. 



APPENDIX V. 

Rules made by the Chi^ Court of ike Punjab under s. 122. 

Order II, rule 7. — After rule 7 of Older 11 , meert : — 

S. (1) Where an objection, duly taken, has been allowed by the Court, the plaintiff 
shall 1)0 permitted to select the cause of action with which he will proceed and shall 
within a time to be fixed by the Court, amend the plaint by striking out the remaining 
causes of action. 

(2) When the plaintiff has selected the cause of action with which he will proceed, 
ihe Court shall pass an order giving him time within which to submit amended plaints 
for the remaining causes of action and for making up the Court-fees that may bo necessary 
Should the plaintiff not comiily with the Court's order, the Court shall proceed as pro- 
vided in rule IS of Order VI and as requu-ed bj- the provisions of the Court-Fees Act. 

Order V, rule 10. — ^To rule 10, Order V, the following proviso shall be added:— 

'■ Provided that in any case if the plaintiff so wishes, the Court may attempt to 
serve the summons in the fir.st instance by registered post instead of in the mode of 
service laid down in this rule: and xwovided always ihat should the defendant not 
appear in answer to the summons so issued, the Court shall have scr\iee effected m 
accordance with the provisions of this Order.'’ 

Order VII, rule a. — ^In the second paragr.aph of rule 2 of Order VII after the words 
“ and the defendant '’ instri ‘‘ or for moveables in the possession of the defendant, or 
for debts of which the value ho cannot, after the exercise of reasonable diligence, osti 
mate ’’ after the words " the amount '’ instri " or value.” 

Order IX, rule(ij. — To rule 9 (1) the following proviso shall be atlduds- 

■■ Provided that the plaintiff shall not bo precluded from bringing another suit for 
redemption of a mortgage, although a former suit may hate been dismissed for default.” 

Order XXI, rule 29 A. — After rule 29 of Older XXI, the following rule shall be 
inserted : — 

■■ 29 A. When a suit under rule 03 of this Urdor is pending, the Court in which 
bueh suit is filed may, if it consideis that execution of the former decree should be stayed, 
intimate the fact to the executing Court, which shall thereupon stay execution until 
the suit is decided.'’ 

Order XXI, rule 75. — In r. 73 after Iho word “■ stored ” shall be added the 
words “ or can be sold to greater advantage in an unripe state, such as green wheat or 
gram.” 

Order XXX, rule I . — To rule 1 of Order XXX the following explanation shall 
be added : — 

Ex^iuUion . — '■ This rule applies to a joint Hindu family trading partnership.” 

Order XXXII, rule i. — ^To rule 1 the following paragraph shall be added: — 

“Such person may be ordcrod to pay any costs in the suit as if he wore the plaintiff.” 
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Rules— Punjab. 

Appendix B. ApP* V. 

PoBJI No. 11. 

Order V, rule i8, Sch^ule I, App, B, Form No. ii. — For tlie 3rd andAth 
parts of (3) in the form read i — 

*(3) The said ^ and Iub house 'ih 

porsonaUr known to mo 

which he ordmarily resides being 

pointed out to me by 

I went to said house in- — end there on 

the day of 1® » st — — — o'clock 

fore 

in the noon, I did not find the said — 

after 

I enquired fiom j (a )- j neighbonrs. 

I was told that had gone to 

and would not be back till 


Signature of Prousa Server. 
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Abatement of Suits — 316-323. 
where right to sue does and does not 
Borvive, 316-317. 

where sole or solo surviving plaintift 
dies, 318. 

where sole or sole surviving defendant 
dies, 319. 

* effects of abatement, 333. 

after hearing, no abatement by reason 
of death, 330. 

Accounts — 

in suits for dissolution of partner- 
ship, 248. 

in suits between principal and agent. 
See Commission. 

Adjournments — 235-336. 

Adjustment — 

of decree, 250-234. 
must be certiffod, 250-234. 
ofiect of not certifying, 2.j3-335. 
of suite, 323-327. 

agreement or compromise of suits, 323. 

Admiralty Causes — 137. 

Administration suit — 246-347. 

Administrator — 

suits by or against, 347-348. 

Admissions — 

notice to admit documents, '217. 
notice to admit facts, 217. 
judgment on admissionB, 218. 
admissions in pleadings, 195. 
admissions by counsel, solicitor or 
pleader, 6. 

Advocate^Qeneral — 

may institute or consent to suit rela- 
ting to public nuisance, 101. 
may institute or consent to suit rela- 
ting to public charities, 102-106. 


Affidavit- 

proof of facts by affidavit, 240-241. 

Affidavit of documents — ^211-213. 
order for, 211. 
by whom to be made, 212. 
affidavit in answer to interroga- 
tories, 210. 

Agents — 

recognised agents, 164-166. 

recognised agents in suits by or 
against Princes and Chiefs, 96. 

special agents to accept service of 
process, 166, 338. 

Agreeimnt — 

to state questions of fact or law in 
form of issues, 226. 

to state case for opinion of court, 
378-380. 

as to proceedings in suit on behalf of 
persons under disability, 141. 

or compromise in suit to which a 
minor is a party, 352-353. 

Agricultural Produce 

attachment of, 76, 279-281. 

when part may be esempted from 
attachment, 76. 

sale of, 299-300. 

not attachable before judgment, 388. 

Alien- 

suits by, 95. 

suit against non-resident foreigner, 
38. 

Amendment — 

of mistakes in judgment, decree or 
order, 143-144. 

general powers of court to amend any 
proceeding in a suit, 144. 

amendment of pleadings, 182-185. 
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Appeal — 

App&Afrom origimd decrees — 109-Hl, 
398-414. 

from preliminaiy decrees, 110. 
no appeal from consent decree, 109. 
decree not to be interfered \rith in 
appeal for irregularity not affect- 
ing merits or iurisdiction, 110-111. 
memorandum of appeal. 398. 
grounds of objection, 39S-399. 
rejection or amendment of memo- 
randum. 399. 

reversal of whole decree in appeal by 
one of several plaintiffs or defen- 
dants, 399, 400. 

Atay of proceedings and of execution — 
400-403. 

See Stay of Execution. 

Procedure on admission of appeal — 
403-405. 

security for costs, 403. 

Procedure on hearing — 405-412. 
dismissal for appellant's default, 403. 
heating ex parte, 405 
power to adjourn hearing to add 
parries. 400. 

cross objections by respondent. 40”- 
408. 

remand of case by appellate court. 
408-409. 

when appellate court may refer issues 
for trial to lower court, 409-410. 
additional evidence in appellate court. 
410. 

Judgment and decree in appeal — 
412-414. 

reasons for decision to be stated, 412. 
general power of appellate court to 
make any order or pass any decree, 
413. 

Appeal from appdlate ^decrees — See 
Second Appeal. 

Appecd from, orders — 114-116. 415-416. 
orders from which appeal lies, 114- 
116, 415-416. 

court to which appeal lies from 
order, 116. 

Pauper appeals — 417. 

Appeal to Kmg in Council — 117-122, 
417-423. 


See Privy Coimcil. 

Appearance— 199-205. 
meaning of. 202-203. 
by part 5 - in person, oi ))y agents. 
164-166. 

consequence of non-appearance. 199- 
205. 

procedure where plaintiff only appears. 

201 . 

procedure wliero defendant only ap- 
pears, 202, 

exemption of certain women and other 
persons from personal appearance, 
133. 

Arbitration — 

Arbitration in suits — 44S-4.56. 
application for order of lefeience. 
448-449. 

order of refereuee. 449-430. 
when court may appoint arbiiiator, 
450-451. 

powers of arbitrator. 431. 
statement of special case by aibitra- 
tor or umpire, 452-4.33. 
costs of arbitration. 453. 
making of award. 432 
power of court to modify or comet 
award, 453. 

remission of award. 453. 
grounds for settinc! a'idc .tward, 434- 
453. 

judgment to be according lo award, 
453-456. 

when appeal lies from decree based 
on award, 456. 

Order of reference on agreemeni to 
refer — 436-458. 

Arbitration without intervention of court 
-458-460. 

Arrest and detention — 66-69, 

275-278. 

prohibition of arrest of women in 
execution of money-decree, 67-68. 
exemption from arrest under civil 
process, 133-134. 

arrest other than in execution of 
decree, 133. 

compensation to defendant for arrest 
before judgment. 107-108. 
exemption from arrest of certain 
, persons, 97, 133-134. 
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procedure in cirecution, 275-278. 

Arrest before judgment — 383-385. 

Assigfnment, pendente lite — 322-323. 

Attachment — 
under precept, 52-53. 
property liahlo to attaclimont, 69-73. 
property not liable to attachment, 
73-76. 

effect of private transfer of property 
pending; attachment, 77 -79. 
attachment of propertj’, 09-79, 278- 
290. 

of moveable property, (other than 
aaricultural produce) in possession 
of judgment-debtor. 279. 
of agricultural produce. 70. 279-281. 
of debt, share .and other propertj- not 
in possession of judgmeiit-deblor, 
2S1-2S2. 

of salary of public officer, 282-283. 
ot iJartnersKip property, 283-286. 
of negoliablo instruments, 286. 
of property in custody of court or 
public officer, 287. 
of decrees, 287-289. 
of immoveable property, 289-290. 
determination of attachment. 290. 
Attachment bijorc judgment — 385-388. 
compensation nhen allowed for attach- 
incnl before judgment, 107-108. 

Auction=purchaser— 56-58, 79-80. 

Award — ,S> e Arbitration. 

Caste — 

suits in\ oh ing caste question, 11-13. 

Cause of Action — 
meaning of, 37-38. 
splitting causo of action. 150-159. 
joinder of causes of action, 159-161. 
joinder of plaintiffs and causes of 
action, 159-160. 

joinder of defendants and causes of 
action, 160-161. 

decree not to bo reversed for misjoin- 
der of causes of action, 110-111. 

Certificate — 

to purchaser at court sale, 312-313. 

Chartered High Courts — 
time-limit for decrees of, 60-61. 
special provisions in Code relating to, 
127, 432. 


unauthorised persons not to address, 
127. 

power of, to make rules, 128-132. 

Code of Civil Procedure — 
extent of appb'cation to Provincial 
Small Cause Courts, 9, 433. 
extent of application to Presidonej- 
Small Cause Courts, 10, 433. 
extent of application to Cliartored 
High Courts, 127. 

procedure provided in Code for suits 
to applj- to miscellaneous proceed- 
ings, 137. 

luovisions of Code not to affect 
inherent pow ovs of court, 142-143 

Collector- 

execution of decree by collector, 83-85, 
463-470. 

Commissioner — 

powers of, 336-337. See Commission. 
Commissions — 00-91. 

--purposes for which commissions may 
bo issued, 90. 

commissions issued by foreign courts, 
91. 

To examine witnesses — 331-334. 
when may be issued, 331-332. 
persons for whose examination 
commission may issue, 332-333. 
return of commission, 333. 
when depositions of witnesses may 
bo read as evidence, 334. 

For local investigations — 334-335. 
when issued. 334. 

further evidence after eommission- 
er's report, 335. 

To examine accounts — 335. 

To make partitions — 335-336. 

General provisions — 336-337. 
expense of commission, 336. 
powers of commissioner, 336-337. 
Compensation — 

in case of arrest or attachment before 
judgment, or interim junction, 107- 
108. 

Compromise — 

counsel’s, pleader’s or solicitor’s autho- 
rity to, 6. 

of suit. See Adjustment. 
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Consent — '• 

of Government in enits by alien one* 
mies, 95. 

of Governor General in Council in Buits 
against I^ces, 97-98. 
of Advocate General, 101, 102, 103. 

Consent decree — 325-327. 
not appealable, 109. 

Corporation — 

delivery of interrogatories to, 209. 
execution of decree against, 270. 
suits by or against, 340-341. 
injunction against corporation, 392. 
Costs — 46-47. 

no separate suit lies for costs, 47. 
where an appeal lies for costs only, 47. 
Security for — .329-33 1. 
when required from plaintiff, 329- 
331. 

failure to furnish security, 331. 
on stay of execution by appellate 
court, 400-401. 

■yrhere execution not stayed by ap- 
pellate court, 402. 

Security for costs, in appeal — 
from appellant, 403. 
in appeal to Privy Council, 419-422. 

Courts — 

Grades of, 8. 

meaning of “ Court which passed a 
decree,” 48-49. 

court by which decrees may be execut- 
ed, 49. 

inherent powers of court, 142-143. 

Cross-claims — 

execution in case of, 265. 

Cross-decrees— 
execution in case of, 263-265. 
Cross-objections— 407-408. 

Decree — 
definition of, 2-4. 
amendment of, 143-144. 
consent decree, 335-327. 
joint decree, 259-260. 


in various suits, 243-250. 

See Preliminary decree. 

Decree ex parte— 201, 205. 
remedies of defendant on a ilrrieo 
ex-parte, 205. 

appeal from decree expnitr. 1 (im. 

Decree-holder — 3. 

Defendants — 

who may be joined as. 147-1.51. 
misjoinder of, 153. 

misjoinder of defendants and ^.au^^C'^ 
of action, lUO. 

when one may defend on behalf of all, 
151-152. 

Discovery — 

by interrogatoric'-. 207-210. In- 
terrogatories. 

by production of documents. 211-217. 
Sec Affidavit of Doeuinentf.. 

Dismissal of Suit — 

for default, 200-202. 
for non-compliance with order for fli=- 
oovery, 216, 

for failure to furnish sceuiity oidcred, 
331. 

District— definition of. 4. 

District Court — definition of. 4. 

Documents — 

production, impounding and return 
of, 219-223. 

production of documents rcliqd cm 
in plaint, 192-193. 
notice to produce documents, 219. 
Inspection of — 213-217. 
failure to give inspection, 216. 

Evidence — 

where a party refuses to give evidence 
when called on by court, 234. 
how to bo taken, 237-239. 
production of additional evidence in 
appellate couit, 410-411. 

Examination of parties by Court— 
206-207. 
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Execution of decree — 

timn limit for execution, 59-61. 

courts by which decrees may be 
executed, 49. 

questions relating to execution to be 
determined by court executing 
decree, 53-59. 

Court executing decree — ^255-257. 
procedure whore court desires its 
own decree to be executed by i 

another court, 256 

execution by court to which decree is I 

sent. 257. I 

Application for execution — 257-268. ' 

application by joint decree-holder, 
259-260. I 

application by transferee of . 

decree, 260-203. 

execution in case of cross-dcorccs, | 

263-265. I 

execution in case of eross-claims I 

under same decree, 265. 

when notice to show cause against 
execution must be issued, 265-267. 

Stag of execution — 268-269, 400-401. 

Mode of execution — 

in oaoo o£ ^rariouD UucreCS, 209-275. 

Procedure in enforcement of execution — 
63-66. 

enforcement of deereo agsiinst legal 
representative, 02-63, 64. 
enforcement of decree against 
ancestral property. 64-05. 

Sesislance to execution — 89. 

Execution by Collector — See Collector. 

Execution purchaser — 56-58. 

Executors — 

Glaims by or againBt,162-163, 347-348- 

Firms — 

suit by or against, 341-347. 

appearance of partners individually, 
346. 

disclosure of names and addresses of 
partners, 341-343. 

execution of decree against firm, 284- 
286. 

suits between co-partners, 347. 

Foreign Courts — definition of, 4. 


Foreign judgment — 

definition of, 4, 

when no bar to suit in British India 
28-30. 

how enforced in Britidi India, 28. 

Foreign State — suits by or against, 
96-98. 

Government — 

suits by and against, 92-94, 337-,339. 

may undertake defence of suit against 
public officer. 339. 

Guardian ad litem — 340-354. 

Injunction — 

decree for iujiiuctinii. lioii executed, 
270-271. 

Temporary injunction — .388-392. 

distinction betuecn tciuporjiy .ind 
perpetual injnnetidn. 389. 
principles governing temporary 
injnn^im. 389. 

— — compensation where injunction is 
wongtully obtained. 107-108. 

Inspection— 

of documents referred to in pleadings, 
213-214. 

order for inspeotion, 214-215. 

consequcaoo of non-compliance nith 
order, 216. See Documents. 

Instalments — 

payment of decree by, 243-244. 

Interest— 

when and how awarded hy court, 
44-46. 

Interlocutory orders — 392-394. 

order for detention, preservation, 
inspection, etc., of subject-matter of 
suit, 392-393. 

Interpleader — 

interpleader suit, 98-99, 376-378. 

plaint and procedure in interpleader 
suit, 376-378. 

I nterr pgatories — 207 -210. 

disooveiy by way of answers to, 
207-208. 
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what inteiiogatories may and may not 
be allowed, 20S. 

objections to, by affidavit in answer, 
209-210. 

setting aside and striking out, 210. 
to be answered by affidavit, 210. 
no exception to be taken to affidavit 
in answer, 210. 

procediu'o where party omits to answer 
sufficiently, 210. 

f conseq^neuco of failure to answer, 216. 

Investigation of claims and 
objections — 291-294. 

objection by party to suit and by 
third party, 291-2j)3. 
evidence to bo adduced by claimant. 
292. 

continuance of attachment subject to 
mortgage or charge, 293. 
suit to establish right to attached 
property, 293-294. 

Issues— 223-227. 

of fact and of law, 224. 
court to frame issues, 223-224. 
materials from which issues may Ijc 
framed, 223. 

power of court to amend, add or strike 
out issues, 225-226. 

questions of fact or law may by 
agreement be stated in form of issues. 
226. 

Judgment- 

definition of, 5. 

foreign. See Foreign Judgment, 
on admissions, 218. 
when pronounced, 241. 
contents of, 242. 
judgment in appeal, 412-413. 
judgment on award, 455-456. 

Jurisdiction — 

as regards subject-matter, 30-38. 
of courts in matters of caste, 11-14. 
suits to be instituted in oouit of 
lowest grade of competent juris- 
diction, 30-32. 

objection to, when to be taken, 39. 


jurisdiction of court executing decree, 

40. 

exercise of jurisdiction not vested in 
court, 123, 125. 

failure to exorcise jurisdiction vcsloil 
in court, 123, 125. 

Leave of court — 

for comiwomise 1 > 3 - next friend. 
352-353. 

where one or more iJcrsons sue or aic 
sued on behalf of numerous parties. 
151-152. 

leave to amend pleadings, 182-18.5. 
leave to present pleadings subse.'picii t 
to written statement, 199. 
leave to execute decree against part- 
ner who has not been sciwed and 
has not Appeared, 285-280. 
leave to withdraw suit with liberty 
to bring fresh suit, 323-325. 

Legal representative — 

definition of, 6. 

execution against legal reproscnlatii e 
of judgmont-dobtor, 62-04. 

Lunatics— 

suits b}' or against, .350. 

Material irregularity — 
in publishing or conductmg Svile, 
307-309. 

Mesne profits— 

definition of, 5, 245. 
claim for, may be joined w ith suit for 
recovery of immoveable proportr , 
ICl. 

decree for possession and, 244-245. 

Military men— 

suits by or against, 339-340. 

Minor — 

suits by and against, 348-356. 
compromise by next friend or guar- 
dian, 352-353. 

retirement or removal of next friend, 
363-354. 

retirement, removal or death of guar- 
dian ad litem, 364-355. 
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election by minor plaintifi on attaining 
majority, 355. 

provisions respecting discoveiy and 
inspection to apply to, 217. 
minor partner, 286. 

Misjoinder— 
of plaintiffs, liC-147. 
of defendants, 14S-149. 
of causes of action, 159-161. 
of plaintiffs and causes of action, 
159-lGO. 

of defendants and causes of action, 160. 
misjoinder not to defeat suit, 153. 
objection as to misjoinder •nlien to be 
laken, 155-1.56. 

Mortgage — 
suits relating to, .364-376. 
parties to suit for foreelo.sure, sale and 
redemption, .‘164-.3G5. 
preliminary decree in foroclusiiro suit, 
366-367. 

final decree in foreclosure suit, 367-368 
xweliniinnry doereo in suit for sale. 
368-369. 

iinal decree in suit for sale, 369. 
prellminarj' decree in redemption auit, 
371. 

final decree in redemption suit, 372-373. 
sale of property subjoot to prior mort- 
gage, 374. 

whore suit for siilo nceessai y to bring 
mortgaged property to sale, 375-376 , 

Multifariousness — lOo. 

Negotiable Instrument — 

suit oil lost, 102-193. 
oxcention of decree for eudor.scment 
of, 272-273. 

attachment and sale of, 3SG-300. 
summary suits on, 380-383. 

Next friend — 348-356. 

Notice — 

of suit against Secretary of State or 
public ofiicor, 93-94. 
to produce documents for inspection, 
213, 219. 

of admission of case, 217. 
to admit documents, 217. 
to admit facts, 217-218. 
to show cause against ox.ceution, 
265-267, 275-276. 


Order — 

definition of, 5. 

interlocutory order and res Jitdieata, 27. 
appealable orders, 114-115, 415-416. 

Parties — 

who may bo joined as plaiatiffB,14G-147 
who may bo joined as defendants, 
147-149. 

numerous parties, 151-152. 
power of court to strike out or add 
parties, 153-155. 
appearance of, 199-204. 
examination of parties by court, 206- 
207. 

parlies to suit for redemption, fore- 
closure or sale, 364-365. 

Partition — 
decree in suit for, 249. 
commission to make, 335-336. 

Partners — 

suit by or against partners in firm 
nani^.341r347. 

" suItTbetween co-partners, 347. 

execution of doereo against partner, 

283- 284. 

e.xeoution of doereo against firm, 

284- 286. 

decree in suit for dissolution of, 24S. 

Pauper — 
suits by, 357-364. 
pauper defendant. 358. 
pauper appeals, 417. 

Payment into court — 33S-329. 
deposit by defendant into court of 
amount claimed in suit, 328, 
costs whoro deposit made, 329. 

Payment out of court — 
under decree, 250-255. 
payment or adjustment must bo certi- 
fied, 252-253. 

effect of uncertified payment or adjizst" 
ment, 253-255, 

Place of suing — 

suits to be instituted in enurt of lowest 
grade competent to try it, 30-32. 
suits for immoveable property whore 
to be instituted, 32-35. 
where immoveable property is situate 
witbin jurisdiction of different courts, 
34. 
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other suits, 36'38. 

Plaint- 

presenting plaint, 166. 
rejection of plaint, 191-192. 
return of plaint, 191. 
particulars to he contained in, 186. 
must disclose defendant’s liability, 188. 
must state specifically relief claimed, 
189-190. 

production of document on wliioh 
plaintifi sues, 192. 

Plaintiffs— 

misjoinder of, 146-147. 
misjoinder of plaintiffs and causes of 
action, 159-160. 
numerous plaintiffs, 151-152. 
consent of person added as plaintiff, 
153, 154. 

when one of several plaintiffs may 
appear for others, 155. 
default of appearance, 202. 

Pleadings — 176-186. 

general rules relating to, 176-177. 
particulars to bo given in pleadings, 
177-178. 

further and better particulars, ITS. 
condition precedent, 178. 
departure in pleading, 179. 
denial of contract, 179. 
malice, fraud, knowledge, etc., how to 
be pleaded, 180. 
notice, how to bo pleaded, 180. 
implied contract, how to bo pleaded, 
180. 

pleading to bo signed and verified, 181. 
striking out pleadings, 181-182. 
amendment of pleadings, 182-186. 
subsequent pleadings, 199. 

Pleader- 

definition of, 6-7. 

authority of pleader to compromise, 
withdraw suit, etc., 6. 
appearance of party by, 164-166. 
service of process on, 166. 

Precept — attachment under, 52-53. 
Pre-emption — 
decree in suit for, 247-248. 


Preliminary decree- 

definition of, 3. 

in suit for possession and mesne profits, 
244-246. 

in administration suit, 246-247. 
in suit for dissolution of partnership, 
248. 

in suit for account between principal 
and agent, 248-249. 
suit for partition, 249. 
suits on mortgage, 366, 368, 371. 
appeal from, 110. 

Presidency Small Cause Court — 

application of the Code to, 10, 433. 

Princes and Chiefs — 

suits against, 07-98. 

Privy Council — appeal to, 1 17-122. 
417-423. 

certificate as to fitness, 117-118, 418. 
value of subject-matter, 118-119. 
privilege of Crown to admit appe-il not 
affected, 121-122. 

security and deposit required, 419-423. 
adminiuna of appeal and procedme 
thereon, 420-423. 

procedure to enforce orders of King in 
Council, 422-423. 

Provincial Small Cause Courts — 

application of the Code to, 9, 433. 

Public charities — 

in suits relating to, 102-100. 

I Public nuisance — 

in suits relating to, 101-102. 

Public officer — 

definition of, 6-7. 
suits by and against, 92-95, 339. 
notice before suits, 93-94. 
service of summons, 175. 

Purchaser — 

auction purchaser, 56-59. 
vesting of property in, 79. 
title of, 79. 

benami purchase, 80-81. 
delivery of possession to, 313-314. 
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Receiver — 

appointment of, 394-397. 
duties of, 397. 

receiver in execution proceedings, 
63-64. 

Recognized Agents — See Agents. 
Reference — 123, 423-425. 
to High Court, 123, 423-425. 
costs of, 424. 

powers of High Court on reference, 
424. 

Remand — 

of case by appellate court, 408-409. 
Res judicata — 15-27. 
doctrine of, 16. 
conditions of, 16. 

Matter directly and substanlitdly in 
issue — 17-18. 

Matter directly and substantively in 
issue, constructively — 19-20. 

Parties, same — ^20-22. 

Litigating under same title — 22. 

Court of competent jurisdiction — 22-24. 
Heard and finally decided — 24-20. 
Foreign judgment — 
now CuL lus jueCteata. 28-30. 

Restitution — 138-139. 

■xpplication for, 138-139. 
separate suit when barred, 139. 
Review — 123, 426-431. 
application for, 426-428. 

Builicient reasons for, 427-428. 
application wlion granted or rejected, 
429. 

appeal from order rejecting oj- grant- 
ing application, 430-431. 

Revision — 

powore of High Court as to, 123-126. 
Rules — 128-132. 

(1) power of Chartered High Courts, 
to make rules — 

(i) as to their original civil 
procedure, 132, 

(ii) as to civil procedure other 
than original, 12S-13I. 

(iii) as to procedure of courts, 
subject to their jurisdiction, 
128-131. 
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(2) power of the Chief Courts of the 
Punjab and Lower Burma to 
make rules, 128-131. 

(3) power of other High Courts to 
make rules as to their procedure, 

129-131. 

(4) power of courts other than 
Chartered High Courts to make 
rules as to matters other than 
procedure, 132. 

Sale — 

Sale by Collector, 463-470. 

Sale generally — 79-83, 294-299. 
proclamation of tale by public auc- 
tion, 295-296. 

ofBcers cannot bid or purchase, 299. 
Sale of moveable property — ^299 302. 
by public auction, 300. 
irregularity not to vitiate sale. 300- 
301. 

dclivciy of moveable property, 301. 
Sale of immoveable property — 302-314. 

- — ""ro^salo on default of payment by 
purchaser, 303. 

application to set aside sale on 
deposit, 305-306. 

application to set aside sale on, 
ground of irrogularity or fraud, 
306-310. 

sale when to become absolute or be 
set aside, 310-311. 
certificate to purchaser, 312-313. 
delivery of property, 313-314. 
Jiesistance to dehvery of possession — 
314-316. 

Saleable property- 

meaning of, 72. 

liability of, to attachment, 69. 

Second appeal — 111-114, 414. 
when second appeal will lie, 111-114. 
power of High Court to determine 
issues of fact in second appeal, 114. 

Secretary of State — 

suit by or against Government, 93-95, 
337-339. 

execution of decree against, 95. 
Security — 
for costs of suit, 329-331. 
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for costs of appeal, 403. 

,for costs of appeal to Privy Council, 
419-422. 

Set=off— 196-199. 
when may be claimed, 190-199. 
particulars of, to be given in written 
statement, 196. 
equitable set-ofi, 197-198. 
decree when sot-ofE is allowed. 249-230. 
Special case — 

statement of case for opinion of court, 
378-380. 

statement of special case Iry arbitrator, 
432-453. 

Stay— 

of suit in arbitration procccdincs, 
457-458. 

of proceedings pending appeal, 400- 
403. 

Stay of execution — 

by court to which decree is nont for 
execution, 268-269. 
by appellate court, 400-403. 
by court which passed decree, 400-403. 

Suits— 

of a civil nature, 11-14. 

suits involving caste questiens, 11-14. 

Frame of suit — 130-164. 

suit to include whole claim, 1.56-139. 
splitting of claim, 1.37. 
distinct causes of action, 1.57'lo8. 
joinder of causes of action, 139-161. 
claims that may bo joined with relief 
for recovery of immoveable pro- 
perty, 161-162. 

Seariny of — 236-240. 
rule as to right to hogin, 230. 
statement of case and production of 
evidence, 236-237. 

power of court to deal with evidence 
taken before another judge, 239. 
Summary suits — 380-383. 
Summons— 167-176. 

/ssae of summons — 167-169, 
contents of, 167. 

personal appearance of parties, 168. 
Service of summons — 169-176. 
sorvice on defendants, 169-170. 
service on agont, 170. 


substituted service, 171-173. 
effect of substituted service, 17;!. 
service .where defendant resides 
within jurisdiction of another 
court, 173. 

service where defendant resides, out 
^ of British India and has no agent 
to accept service, 174. 
service on defendant in prison, 174. 
service on public officer, or on ser- 
vant of railway company, or local 
authority, 175. 
service on soldiers, 173. 

Surety — 

surety for performance of decree, etc., 
139-141. 

enforeBment of liability of suiety, 
139-141. 

Transfer of decree for execution — 

49-51, 235-257. 

powers of court in executing transfer- 
red decrees, 51. 

Transfer of suits— :j9-42. 

general power of Higli Court or 
District Com-t respecting transfer 
and withdrawal, 40-41. 

Transferee of decree- 

application for c.xecution by, 260-263. 

Trustees — 

suit by, or against, 347-348. 

Withdrawal of suit — :i2;j.:32.5. 

lca^o to plaintiff to AVitlidraW with 
liberty to bring fresh suit, 334-325. 

Witness — 

]iowcr of court to issue siimmons to 
witness, 43, 228-234. 

summoning and attendance of wit- 
nesses, 228-230. 

summons to give evidence or produce 
documents, 228-239. 

e.xpenses of attendance of witness, 
329-230. 

procedure whore witness fails to 
appear, 331, 233. 

when witness cannot be ordered to 
attend in person, 234. 

Written statement — 194-199. 
when to bo presented, 194. 
denials must be specific, 194-195. 
additional written statement, 199 




